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R E P O R T  O F  R E F E R E E  

I. Summary of Proceedings:  Pursuan t  t o  t h e  unders igned be ing  duly 
appointed a s  r e f e r e e  t o  conduct d i s c i p l i n a r y  p roceed ings  h e r e i n  
accord ing  t o  A r t i c l e  X I  of t h e  I n t e g r a t i o n  Rule  of The F l o r i d a  
Bar, hea r i ngs  were h e l d  on A p r i l  23, 1985, June  26,  1985, and 
August 29, 1985. It should be noted t h a t  t h e  p a r t i e s  r eques t ed  
t h e  r e f e r e e  t o  review a l l  t r a n s c r i p t s  of Grievance Hear ings ,  and 
u s e  them i n  r ende r ing  a  d e c i s i o n .  The P l ead ings ,  Not ic&,  
Motions,  Orders ,  T r a n s c r i p t s  and E x h i b i t s  a l l  of which a r e  f o r -  
warded t o  The Supreme Court of F l o r i d a  wi th  t h i s  r e p o r t ,  c o n s t i -  
t u t e  t h e  r e co rd  i n  t h i s  c a se .  

The fo l lowing  a t t o r n e y s  appeared a s  counsel  f o r  t h e  p a r t i e s :  

For The F l o r i d a  Bar: David G .  McGunegle, Esqui re  
For The Respondent: Gary E .  Wagner appeared upon h i s  

own b e h a l f .  

11. Find ings  o f  Fac t  as t o  Each I t em of Misconduct of which t h e  
Respondent is charged:  A f t e r  cons ide r i ng  a l l  t h e  p l ead ings  
and evidence b e f o r e  m e ,  p e r t i n e n t  p o r t i o n s  of which a r e  com- 
mented upon below by me, I f i n d :  

A s  t o  Count I (05A83C65) 

1. By Respondent ' s  answer,  Paragraph 3,  t h e r e  i s  no d i s p u t e  
t h a t  i n  June  and J u l y ,  1979, Respondent, Gary E .  Wagner, 
r e ce ived  $124,783.44, from a bank i n  Tampa, F l o r i d a ,  a s  
t r u s t e e  f o r  h i s  c l i e n t ,  B e t t y  Bennet t  H o l t .  By Respondent 's  
admiss ions  i n  Paragraph 3 of t h e  Complaint, Respondent ad- 
m i t s  t o  t h e  fol lowing:  Respondent was t o  i n v e s t  t h e s e  funds  
t o  e a r n  a h igh e r  r a t e  of i n t e r e s t  t han  p r ev ious ly  r e a l i z e d  
from t h e  former t r u s t  arrangement.  No formal t r u s t  document 
was executed by t h e  Respondent and h i s  c l i e n t ;  however, i t  
w a s  agreed  t h a t  Respondent would manage t h e  money and g i v e  a  
c e r t a i n  amount t o  M r s .  Holt  monthly. Respondent made t h e s e  
payments t o  Mrs. Hol t  u n t i l  h e r  dea th  i n  September, 1979. 

2 .  When d e p o s i t s  of t h e  t r u s t  were p laced  i n  Respondent 's  
t r u s t  account ,  $10,000 was never  depos i t ed ,  and t h e r e  a r e  
no r e c e i p t s  and Respondent h a s  l i m i t e d  r e c o l l e c t i o n  of 
where t h a t  money went. (See Bar Exh ib i t  No. 2 ,  p .  77; 
A p r i l  23, 1985, Refe ree  Hear ing T r a n s c r i p t ,  p.  12  and p .  32,  
and fo l lowing ,  p .  152 and fo l lowing . )  



3.  By Respondent 's  admissions t o  Paragraph 4 of t h e  Complaint, 
Respondent admits  t h e  fol lowing:  Following M r s .  H o l t ' s  dea th ,  
monthly payments were made t o  Nancy Bennet t ,  M r s .  H o l t ' s  
daughter ,  a s  a  j o i n t  t enan t  wi th  t h e  r i g h t  of su rv ivo r sh ip  
wi th  t h e  t r u s t  funds.  Af t e r  s e v e r a l  months, M r s .  Bennett  
began r ece iv ing  payments on a  i r r e g u l a r  b a s i s .  She subse- 
quent ly  reques ted  an account ing from t h e  Respondent a s  t o  
t h e  use  of t h e  t r u s t  funds.  Although not  admit ted by 
Respondent, t h e  Referee f i n d s  t h a t  Respondent 's  account ing 
f o r  t h e  t r u s t  funds,  when reques ted ,  was u n s a t i s f a c t o r y  t o  
t h e  t r u s t  bene f i c i a ry .  (Referee F i n a l  Hearing T r a n s c r i p t ,  
p .  13 . )  

4.  The t r u s t  b e n e f i c i a r y ,  Nancy Bennett  ( l a t e r  Naylor) ,  ob ta ined  
an  a t t o r n e y  and even tua l ly  rece ived  an account ing from 
Respondent. (Bar Exhib i t  No. 1 2 ,  Sub-Exhib it C . ) 

5.  Quest ionable  l oans  and payments from t h i s  t r u s t  were made 
a s  fol lows:  

(a)  Loans t o  Horace "Bud" Al l en ,  Jr . ,  and h i s  co rpo ra t i ons  - 
Respondent a s  A l l e n ' s  a t t o r n e y ,  kep t  A l l e n ' s  r eco rds ,  
and knew h i s  f i n a n c i a l  cond i t i on ,  which was h i g h l y  
ques t ionable .  (Referee F i n a l  Hearing T r a n s c r i p t ,  
p. 118 and 122.) 

Respondent was running loans  from t h e  t r u s t  i n  ques t i on  
t o  Al len  through Respondent's bowling a l l e y  s o  t h a t  
Allen could accomplish c r e d i t o r  avoidance. (Bar 
Exhib i t  No. 1, p .  97.)  

Respondent was loan ing  money from t h e  t r u s t  t o  a n  Al len  
Corporat ion,  A & R Con t r ac to r s ,  I n c . ,  which, according 
t o  Al len ,  was not  a  func t ion ing  co rpo ra t i on .  (Bar 
Exhib i t  No. 1, p .  61; Bar Exhib i t  No. 1 2 ,  Sub-Exhibit J . )  

Respondent moved $45,000 t r u s t  funds t o  Paul Osborne, 
f o r  an a l l e g e d  condominium s a l e ,  which t h e  r e a l  e s t a t e  
r eco rds  do not  suppor t ,  and which money a l l e g e d l y  re- 
turned  one week l a t e r  f o r  a  l oan  t o  Horace "Bud" Al len .  
(Apr i l  23, 1985, Referee Hearing T r a n s c r i p t ,  p.  24, 
and fo l lowing;  Referee F i n a l  Hearing, p.  141; Bar 
Exhib i t  No. 2 ,  p.  73, and fo l lowing . )  

A s  t o  Count I1 (05A84C08) 

1. I n  1975, Respondent and Terry Chlanda en t e r ed  i n t o  bus ines s  
r e l a t i o n s h i p  involv ing  Sportsman's Lanes bowling a l l e y .  
Chlanda had purchased Sportsman's Lanes from Robert Lee 
Simon and Chlanda obta ined  a d d i t i o n a l  l o a n s  t o  s t a r t  C rys t a l  
Bowl, a  second bowling a l l e y  i n  which Respondent and Chlanda 
were t o  be p a r t n e r s  i n  bo th  ope ra t i ons .  (Referee F i n a l  
Hearing, p.  156,  and fo l lowing . )  

2. Simon, upon Respondent's adv ice ,  subordinated h i s  mortgage 
on Sportsman's Lanes t o  a  new $150,000 loan  and mortgage 
from C i t i z e n ' s  Bank t o  Chlanda t o  a l low Chlanda t o  s t a r t  
cons t ruc t ion  on C r y s t a l  Bowl, i n  which Respondent was t o  
be  Chlanda 's  p a r t n e r .  (Bar Exhib i t  No. 2 ,  p. 54.)  

3 .  The f i l i n g  of a  fo rec losu re  a c t i o n  on Sportsman's Lanes 
based upon Chlanda's d e f a u l t i n g  i n  c e r t a i n  o b l i g a t i o n s  
r e s u l t e d  i n  r e c e i v e r s h i p  i n  favor  of Simon and r e t u r n  of 
t h e  bowling a l l e y  t o  Simon. (Bar Exhib i t  No. 21.) 



4. Respondent, a s  an a t t o r n e y ,  represen ted  Simon and prepared 
loan  documents f o r  Simon, e s t a b l i s h i n g  loans  and mortgages 
a g a i n s t  Simon, h i s  w i f e ,  and Sportsman's Lanes, I n c . ,  and 
C r y s t a l  P r o p e r t i e s ,  I n c . ,  of $366,000, l a t e r  increased  t o  
$501,000. (Bar Exhib i t  No. 21, Referee F i n a l  Hearing, 
p. 172 and 199.) 

5. C r y s t a l  P r o p e r t i e s ,  I nc . ,  l i s t e d  a l l  s h a r e s  owned by 
Respondent (Bar Exhib i t  No. 22) ,  making Respondent s o l e  
owner of t h e  new bowling a l l e y ,  wi th  t h e  guaran tors  l i s t e d  
a s  Simon, h i s  w i f e ,  and t h e  mortgagors l i s t e d  a s  Sportsman's 
Lanes,  I n c . ,  and Crys t a l  P r o p e r t i e s ,  I nc .  (Referee F i n a l  
Hearing, p. 173; Bar Exhib i t  No. 11.)  

6 .  Simon a l l e g e s  he  thought t h e  new bowling a l l e y  was h i s  
p roper ty  u n t i l  Respondent could o b t a i n  l oans  t o  r e l e a s e  
Simon's d e b t ,  which would cause an ownership t r a n s f e r  t o  
Respondent. (Referee F i n a l  Hearing, p.  173, and fo l lowing;  
p.  215.) 

7. Respondent a l l e g e s  t h e  second bowling a l l e y  was always t o  
be i n  Respondent's ownership. (Bar Exhib i t  No. 2,  p. 42 .) 

8 .  Respondent admits  he does no t  know why Simon would be 
i n t e r e s t e d  i n  encumbering Simon's p r o p e r t i e s  t o  s e e  t h e  
second bowling a l l e y  (Crys t a l  Bowl) b u i l t ,  i n  which Simon 
would have no i n t e r e s t .  (Bar Exhib i t  No. 2 ,  p. 56, and 
fol lowing.  ) 

9. Respondent a l l e g e s  he  advised Simon t o  seek independent 
l e g a l  advice  i n  t he se  loan  t r a n s a c t i o n s .  (Bar Exhibi t  
No. 2,  p.  57.) Simon d i s p u t e s  t h a t  a l l e g a t i o n .  (Referee 
F i n a l  Hearing, p. 176, p. 183, p. 187.) 

10. Respondent d i d  a c t  a s  an a t t o r n e y  f o r  Simon, Sportsman's 
Lanes, I n c . ,  and Crys t a l  P r o p e r t i e s ,  I n c . ,  a t  a  t ime 
Respondent h e l d  a  f i n a n c i a l  i n t e r e s t  t o  p r o t e c t  i n  
C r y s t a l  P r o p e r t i e s ,  I nc .  (Referee F i n a l  Hearing, p. 172.) 

111. Recommendations a s  t o  whether o r  n o t  t h e  Respondent should be 
found g u i l t y :  A s  t o  each count of t h e  complaint ,  I make t h e  
fol lowing recommendations a s  t o  g u i l t  o r  innocence: 

A s  t o  Count I (05A83C65) 

I recommend t h a t  Respondent, Gary E .  Wagner, be found g u i l t y  
and s p e c i f i c a l l y  t h a t  he  be found g u i l t y  of v i o l a t i n g  t h e  
fol lowing D i s c i p l i n a r y  Rules of t h e  Code of P ro fe s s iona l  
Respons ib i l i t y ,  t o  w i t  : 

Rules 1-102 (A(4) ; 1-102 (A) (6) ; 5-101 (A) ; 
5-104 (A) ; 7-101 (A(3) ; 9-102 (B) (3) ; 
9-102 (B) (4) . 

It is  c l e a r  t h a t  Respondent exe rc i s ed  t h e  poores t  of judgment 
i n  dea l ing  wi th  t h e  t r u s t  monies of Bet ty  Holt  and l a t e r  Nancy 
Naylor. Ten Thousand Do l l a r s  ($10,000.00) was immediately 
missing i n  t h e  i n i t i a l  bank t r a n s f e r ,  and was never explained 
by t h e  Respondent t o  t h e  s a t i s f a c t i o n  of t h e  Referee.  

The rea f t e r ,  t h e  t r a n s f e r  of $87,000.00 t o  Horace "Bud" Al l en ,  
a  poor investment of t r u s t  funds a t  b e s t ,  when Respondent f r e e l y  
admits  he  knew of A l l en ' s  f i n a n c i a l  r e p u t a t i o n  i n  t h e  community 
a s  A l l en ' s  a t t o r n e y ,  t o t a l l y  ignored t h e  b e s t  i n t e r e s t s  of t h e  
t r u s t  b e n e f i c i a r y ,  and caused t h e  l o s s  of s u b s t a n t i a l  sums of 
monies t h a t  Nancy Naylor may never s ee .  How can any a t t o r n e y ,  
a s  t r u s t e e ,  j u s t i f y  loan ing  monies from a  t r u s t  t o  an  i nd iv idua l  



where t h e  monies have t o  be  "laundered" through a  p r i v a t e  
bus ines s  of t h a t  same a t t o r n e y  t o  keep t h e  c r e d i t o r s  of t h e  
i n d i v i d u a l  away from t h e s e  monies? 

Respondent's recordkeeping of t h e s e  t r u s t  funds,  o r  t h e  l ack  
t h e r e o f ,  is  a  cont inu ing  example of an a t t o r n e y ' s  o f f i c e  
account ings  ou t  of c o n t r o l ,  whether t h a t  was caused by 
pe r sona l ,  bus ines s ,  f i n a n c i a l ,  o r  o t h e r  unknown problems. 
An example of t h i s  was t h e  $45,000 loan  t o  Paul  K.  Osborne, 
which was r e tu rned  one week l a t e r ,  bu t  less $1,500, and does 
no t  correspond, by any r eco rds ,  t o  t h e  condominium purchase 
Respondent a l l e g e s  t h e  money was t o  have been used. There- 
a f t e r ,  Respondent a l l e g e s  somehow t h i s  money was passed on t o  
Horace "Bud" Al len  a s  one of A l l e n ' s  loans .  

Respondent a l s o  admits  t h a t  t r u s t  monies d i d  no t  n e c e s s a r i l y  
flow on t h e  d a t e s  a l l e g e d ,  bu t  were "parce l led  ou t"  a s  needed 
by Al len .  

Respondent appears  t o  have been so  i r r e s p o n s i b l e  i n  dea l ing  
with t h e  t r u s t  monies t h a t  he  was incapable  of render ing  an 
account ing,  when asked,  and i t  r equ i r ed  a  l awsu i t  and a  
pending Order t o  Show Cause t o  o b t a i n  any half-way accu ra t e  
f i g u r e s .  

A l l  of t h e s e  a c t i v i t i e s ,  i n  t h i s  Re fe ree ' s  op in ion ,  show by 
c l e a r  and convincing evidence,  t h a t  Respondent i s  g u i l t y  of 
t h e  above set ou t  D i s c i p l i n a r y  Rules of t h e  Code of 
P ro fe s s iona l  Respons ib i l i t y .  

Fu r the r ,  Respondent 's  handl ing  of t h i s  t r u s t  is  c l e a r l y  a  
v i o l a t i o n ,  by c l e a r  and convincing evidence of A r t i c l e  
11.02 (4) (b) , I n t e g r a t i o n  Rules of t h e  F lo r ida  Bar.  

The Referee f i n d s  Respondent Not Gu i l t y  of Rule 1-102(a)(3) ,  
D i s c i p l i n a r y  Rule of t h e  Code of P ro fe s s iona l  Respons ib i l i t y ,  
and Not Gu i l t y  of A r t i c l e  11 .02(3) (a )  and 11 .02 (4 ) ( c ) ,  
I n t e g r a t i o n  Rule of t h e  F l o r i d a  Bar. 

A s  t o  Count I1 (04A84C08) 

I recommend t h a t  t h e  Respondent, Gary E.  Wagner, be  found 
g u i l t y  and s p e c i f i c a l l y  t h a t  h e  be  found g u i l t y  of v i o l a t i n g  
t h e  fol lowing D i s c i p l i n a r y  Rules of t h e  Code of P ro fe s s iona l  
Respons ib i l i t y ,  t o  w i t :  

Rules  5.101 (A) ; 5-104 (A) ; 5-105 (B) . 
It i s  ev iden t ,  by c l e a r  and convincing evidence,  t h a t  Respondent 
had "too many i r o n s  i n  t h e  f i r e " ,  and f a i l e d  t o  f u l l y  d i s c l o s e  t o  
h i s  c l i e n t ,  Robert L .  Simon, what Simon was doing by s ign ing  
f inance  documents which e v i d e n t l y  l e d  t o  mortgages a g a i n s t  
Simon and h i s  bowling a l l e y  i n  excess  of $500,000, t o  f i nance  
cons t ruc t ion  of a  bowling a l l e y ,  i n  which Respondent was t h e  
t o t a l  owner, and which was of no b e n e f i t  t o  Simon. 

Respondent, h imse l f ,  under oa th  i n  h i s  g r ievance  committee 
tes t imony,  could g ive  no reason f o r  Simon t o  enter i n t o  such 
a  bus ines s  arrangement. 

Respondent 's  e f f o r t s ,  i f  he  i s  be l i eved ,  sugges t ing  Simon t a l k  
t o  a  judge, who was formerly Simon's a t t o r n e y ,  f e l l  f a r  s h o r t  
of t h e  s tandard  Respondent should have been e x e r c i s i n g  t o  
i n s i s t  Simon have independent l e g a l  advice  b e f o r e  r ep re sen t ing  
Simon i n  bus ines s  t r a n s a c t i o n s  i n  which t h e  Respondent had a  
s u b s t a n t i a l  f i n a n c i a l  s t ake .  



Respondent 's  conduct m e r i t s  a  f i nd ing  of g u i l t y  a s  t o  t h e  
above set-out  Rules  of t h e  Code of P r o f e s s i o n a l  Respons ib i l i t y .  

I V  . Recommendation a s  t o  D i sc ip l i na ry  measures t o  be  app l i ed :  I 
recommend t h a t  Respondent, Gary E .  Wagner, be  suspended f o r  a  
f i x e d  per iod  of e igh t een  (18) months, t h e r e a f t e r  u n t i l  h e  s h a l l  
prove h i s  r e h a b i l i t a t i o n  and f o r  an i n d e f i n i t e  per iod  u n t i l  h e  
s h a l l  pay t h e  c o s t  of t h i s  proceeding and making r e s t i t u t i o n  t o  
Nancy Naylor,  h i s  former c l i e n t  i n  t h e  amount of $35,000.00, and 
$69,000.00 t o  Robert L. Simon, h i s  former c l i e n t ,  a s  provided 
i n  Rule 11.10 (4) . 
I recommend t h a t  Respondent 's  suspension be  followed by p l ac ing  
Respondent on proba t ion  f o r  t h r e e  (3) y e a r s ,  a s  provided i n  Rule 
11.10(1) .  The terms of proba t ion  recommended a r e  a s  fo l lows:  
every n i n e t y  (90) days,  Respondent s h a l l  be r equ i r ed  t o  f i l e  wi th  
t h e  Clerk of t h e  Supreme Court ,  wi th  a  copy t o  S t a f f  Counsel, The 
F l o r i d a  Bar, a  complete account ing of Respondent 's  t r u s t  account ;  
f u r t h e r ,  proof of succes s fu l  completion of a  Bar approved e t h i c s  
course  w i th in  t h e  f i r s t  180 days of p r a c t i c e .  

This  recommendation i s  l e s s  than  reques ted  by The F l o r i d a  Bar 
reques ted  bu t  more than  Respondent r e q u e s t s .  I cannot ignore  
t h a t  Respondent comes from a small  community, i n  which p u b l i c i t y  
and persona l  knowledge h a s  caused Respondent t o  c l o s e  h i s  a t t o r n e y ' s  
o f f i c e  and l e a v e s  him without  funds t o  employ an a t t o r n e y  t o  
r ep re sen t  him i n  t h e s e  proceedings.  The punishment I have recom- 
mended w i l l  d e t e r  o t h e r  a t t o r n e y s  from s i m i l a r  conduct ,  w i l l  
punish t h e  Respondent, and w i l l  g r a n t  t h e  Respondent t h e  oppor tun i ty  
t o  r e h a b i l i t a t e  himself  and resubmit himself  a s  a  candida te  t o  
p r a c t i c e  law aga in  i n  F l o r i d a .  Fu r the r ,  I f i n d  no evidence of  
i l l e g a l  a c t i v i t y  on Respondent's p a r t .  

V. Persona l  His tory  and Pas t  D i sc ip l i na ry  Record: Af t e r  f i n d i n g  of 
g u i l t y  and p r i o r  t o  recommending d i s c i p l i n e  t o  be  recommended 
pursuant  t o  Rule 11 .06 (9 ) ( a ) (4 ) ,  I considered t h e  fol lowing 
persona l  h i s t o r y  and p r i o r  d i s c i p l i n a r y  record  of t h e  Respondent, 
t o  w i t :  

Age: 38 yea r s  
Date admit ted t o  Bar: 1972 
P r i o r  d i s c i p l i n a r y  conv ic t i ons  and d i s c i p l i n a r y  

measures imposed t h e r e i n :  none 
Other persona l  da t a :  

Divorced ; 
Four Minor Chi ldren ;  
Prev ious ly  served on Grievance Committee, Ocala ,  F l o r i d a ,  

i n  t h e  1970 ' s .  

V I  . Statement of c o s t s  and manner i n  which c o s t  should be  taxed: I 
f i n d  t h e  fol lowing c o s t s  were reasonably i ncu r r ed  by The F l o r i d a  
Bar. 

A. Grievance Committee Level Costs  
1. Adminis t ra t ive  Costs  $300 .OO 
2. T ransc r ip t  of Grievance Committee 

Hearing January 12 ,  1984 $217.50 
3. T ransc r ip t  of Grievance Committee 

Hearing A p r i l  12 ,  1985 $165.25 
4. Branch S t a f f  Counsel Trave l  Cos ts  $55.75 
5.  S t a f f  I n v e s t i g a t o r  Expenses $1,102.60 



B .  Referee Level Costs  
1. Adminis t ra t ive  Costs  $150.00 
2 .  T ransc r ip t  of Referee Hearing $955.13 
3.  Witness Subpoena Fees $289 .OO 
4. Bar Counsel /Staff  Expenses $118.16 
5.  S t a f f  I n v e s t i g a t o r  Expenses $277.78 

C.  Miscel laneous Costs  
1. Out of Town Witness Trave l  Costs  $381.84 
2 .  Photocopies $138.37 
3 .  Product ion of Bank Records $112 .OO 
4 .  Product ion of Corporate  Records $ 75.00 
5. Long Dis tance  Telephone Charges $136.68 

TOTAL ITEMIZED COSTS: $4,475.06 

It is apparent  t h a t  o t h e r  c o s t s  have o r  may be  incur red .  It i s  
recommended t h a t  a l l  such c o s t s  and expenses t oge the r  wi th  t h e  
foregoing i temized c o s t s  be  charged t o  t h e  Respondent, and t h a t  
i n t e r e s t  a t  t h e  s t a t u t o r y  r a t e  s h a l l  accrue  and be payable  be- 
ginning t h i r t y  (30) days a f t e r  t h e  judgment i n  t h i s  case  becomes 
f i n a l  u n l e s s  a waiver is gran ted  by t h e  Board of Governors of 
The F l o r i d a  Bar. 

Dates  t h i s  18 th  day of September, 1985. n 

David G.  McGunegle, Esqui re ,  The F l o r i d a  Bar 
Gary E .  Wagner, Esquire  
The F l o r i d a  Bar,  Ta l l ahas see ,  F l o r i d a  




