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PRELIMINARY STATEMENT 

James Floyd w i l l  be r e f e r r e d  t o  a s  "Appellant" i n  t h i s  

b r i e f .  The S t a t e  of F lo r ida  w i l l  be r e f e r r e d  t o  a s  t h e  

"Appellee." The Record on Appeal w i l l  be r e f e r r e d  t o  by t h e  

l e t t e r  "R" followed by t h e  appropr i a t e  page number. 

STATEMENT OF THE CASE AND FACTS 

The S t a t e  accep t s  Appel lan t '  s Statement of t h e  Case and 

Fac t s  a s  a  s u b s t a n t i a l l y  a c c u r a t e  account of t h e  proceedings 

below with  such except ions  o r  a d d i t i o n s  a s  s e t  f o r t h  i n  t h e  

Argument p o r t i o n  of t h i s  B r i e f .  



a 
ISSUE I 

SUMMARY O F  THE ARGUMENT 

The evidence  e s t a b l i s h i n g  t h a t  t h e  a p p e l l a n t  confessed  t o  

t r y i n g  t o  e scape  w a s  admissab le  because it w a s  r e l e v a n t  t o  p rove  

t h e  a p p e l l a n t ' s  c o n s c i o u s n e s s  of g u i l t .  

ISSUE I1 

T h i s  c o u r t  and every  o t h e r  c o u r t  b u t  one t h a t  have 

c o n s i d e r e d  t h e  "Grigsby I s s u e "  have r e j e c t e d  it as b e i n g  w i t h o u t  

m e r i t .  T h i s  c o u r t  shou ld  f o l l o w  i t s  own p r e c e d e n t  i n  t h i s  a r e a  

and a f f i r m .  

ISSUE 111 

The t r i a l  c o u r t  d i d  n o t  e r r o r  i n  n o t  g i v i n g  t h e  i n s t r u c t i o n  

a b o u t  c o n s i d e r i n g  any a s p e c t  of t h e  a p p e l l a n t ' s  background o r  

c h a r a c t e r  i n  m i t i g a t i o n  because  t h e  a p p e l l a n t  d i d  n o t  r e q u e s t  i t  

and d i d  n o t  o b j e c t  t o  t h e  i n s t r u c t i o n s  a s  g iven.  

ISSUE I V  

The t r i a l  c o u r t  d i d  n o t  r e j e c t  Anne Anderson 's  t e s t imony  as 

a whole as t h e  a p p e l l a n t ' s  argument c l a i m s .  R a t h e r ,  t h e  c o u r t  

r e j e c t e d  h e r  p e r s o n a l  f e e l i n g s  a b o u t  c a p i t a l  punishment .  

ISSUE V 

Death is presumed t o  be t h e  a p p r o p r i a t e  s e n t e n c e  i f  t h e r e  i s  

one o r  more v a l i d  a g g r a v a t i n g  f a c t o r  and no m i t i g a t i n g  f a c t o r s ,  

t h e  c a s e  p r e s e n t e d  by t h e s e  f a c t s .  

A .  The v i c t i m  i n  t h i s  c a s e  had a d e f e n s i v e  wound, a s t a b  

wound go ing  th rough  h e r  w r i s t .  T h i s  t y p e  of wound i s  i n d i c a t i v e  

II) 
of t h e  menta l  angu i sh  s h e  s u f f e r e d  a w a i t i n g  h e r  r a p i d l y  impending 



death .  This  cou r t  has  p rev ious ly  recognized t h e  s i g n i f i c a n c e  of 

t h i s  type of wound i n  e s t a b l i s h i n g  t h i s  f a c t o r .  

B .  The evidence e s t a b l i s h e d  t h a t  t h i s  murder was done i n  a  

cold  c a l c u l a t e d  and premedi ta ted manner. The pry marks on t h e  

window show t h a t  t h e  a p p e l l a n t  armed himself  before  he was 

discovered by t h e  v ic t im.  And, t h e  m u l t i p l e  s t a b  wounds show 

t h a t  he c a r r i e d  o u t  h i s  a t t a c k  even a f t e r  d i s a b e l i n g  t h e  v i c t im .  

C .  The a p p e l l a n t ' s  argument t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

f i n d i n g  t h a t  t h e  a p p e l l a n t  c a r r i e d  ou t  t h i s  murder f o r  t h e  

purpose of p revent ing  o r  avo id ing  h i s  a r r e s t  i s  only  an 

i n v i t a t i o n  t o  t h i s  cou r t  t o  reweight  t h e  evidence.  The f a c t  

f i n d e r  could have reasonably concluded beyond a  reasonable  doubt 

from t h e  evidence t h a t  t h e  v ic t im recognized h e r  a t t a c k e r  and 

t h a t  t h e  a p p e l l a n t  k i l l e d  h e r  t o  keep h e r  from t e s t i f y i n g  a g a i n s t  

him. She had a  bus iness  ca rd  wi th  h i s  name on it. The pry marks 

show t h a t  he t r i e d  t o  escape before  he could be recognized.  

D .  The a p p e l l a n t ' s  doubl ing argument i s  wi thout  m e r i t  

because t h e  burg la ry  had a  broader s i g n i f i c a n c e  than s imple  

t h e f t .  The a p p e l l a n t  a t t a c k e d  and k i l l e d  t h e  v i c t im  thereby 

broadening t h e  scope of h i s  crime. Accordingly,  both f o r  

pecuniary ga in  and dur ing  t h e  course  of a  f e lony  apply he re .  

E .  There i s  no requirement t h a t  a  t r i a l  c o u r t  f i n d  

m i t i g a t i n g  f a c t o r s  j u s t  because t h e  a p p e l l a n t  has p resen ted  

evidence t h a t  might arguably suppor t  such a  f i n d i n g .  The record  

demonstrates t h a t  t h e  t r i a l  cou r t  looked f o r  m i t i g a t i n g  evidence 

bu t  could n o t  f i n d  any t h a t  ro se  t o  t h e  l e v e l  of e s t a b l i s h i n g  a  

a m i t i g a t i n g  f a c t o r .  



ISSUE I 

WHETHER THE ADMISSION OF A CONFESSION TO AN 
ATTEMPTED ESCAPE WAS PREJUDICIAL ERROR WHEN 
THE EVIDENCE WAS RELEVANT TO SHOW 
CONSCIOUNESS OF GUILT ON THE APPELLANT'S 
PART ? 

Under t h i s  p o i n t ,  t h e  a p p e l l a n t ' s  argument c la ims  t h a t  i t  

w a s  e r r o r  f o r  t h e  s t a t e  t o  be p e r m i t t e d  t o  i n t roduce  a p p e l l a n t ' s  

con fe s s ion  t o  t r y i n g  t o  escape  a s  t h e  con fe s s ion  con ta ined  a 

r e f e r e n c e  t o  t h e  a p p e l l a n t ' s  hav ing  p r e v i o u s l y  been i n  j a i l .  The 

p o i n t  is wi thou t  m e r i t .  The ev idence  was r e l e v a n t  and was,  

t h e r e f o r e ,  p r o p e r l y  be£ o r e  t h e  j u r y .  I t showed consciounes  s of 

g u i l t  on t h e  a p p e l l a n t ' s  p a r t .  The argument t o  t h e  c o n t r a r y  i s  

w i thou t  m e r i t  because  t h e  evidence  i n d i c a t i n g  o t h e r  cr imes i n  

t h o s e  ca se s  had no r e l e v a n c e  u n l i k e  t h e  ev idence  h e r e .  

e I t  ha s  l ong  been t h e  w e l l  s e t t l e d  law of t h i s  s t a t e  t h a t  a l l  

r e l e v a n t  evidence  i s  admissab le  even i f  i t  t ends  t o  e s t a b l i s h  

t h a t  t h e  accused is  g u i l t y  of a  cr ime o t h e r  than  t h a t  f o r  which 

he  i s  c u r r e n t l y  s t a n d i n g  t r i a l .  Wil l iams v .  S t a t e ,  110 So.2d 654 

( F l a .  1959) ;  Green v .  S t a t e ,  190 So.2d 42 ( F l a .  2d DCA 1966 ) ;  

F l a .  S t a t .  990.402 ( 1  983) I n  a n a l y z i n g  t h e  meaning of Wil l iams --  

t h e  second d i s t r i c t  s a i d :  

We ana lyze  Wil l iams t o  mean t h a t  evidence  of 
o t h e r  o f f e n s e s  is admissab le  i f  - - - - i t  is r e l e v a n t  and ha s  p r o b a t i v e  v a l u e  i n  
proof of t h e  i n s t a n t  c a se  o r  some m a t e r i a l  
f a c t  o r  f a c t s  i n  i s s u e  i n  t h e  i n s t a n t  c a s e ,  
190 So.2d a t  46. 



The evidence  a t  i s s u e  h e r e  was r e l e v a n t  because it  he lped  

e s t a b l i s h  g u i l t y  knowledge on t h e  a p p e l l a n t ' s  p a r t .  The c a s e  l a w  

of t h i s  s t a t e  r e cogn i ze s  t h e  r e l evance  of t h i s  t ype  of evidence  

even when it  e s t a b l i s h e s  t h a t  t h e  accused i s  g u i l t y  of some 

c u r r e n t l y  uncharged cr ime.  For example, i n  Mankiewicz v .  S t a t e ,  

114 So.2d 684 ( F l a .  1959) c e r t .  denied  456 U.S. 965 t h i s  c o u r t  

r u l e d  such ev idence  p rope r .  There  t h e  c o u r t  approved t h e  

admission of evidence  e s t a b l i s h i n g  t h e  t h e f t  of a  c a r  from n e a r  

t h e  scene  a t  which Mackiewicz was s h o t  s h o r t l y  a f t e r  t h e  

shoo t ing .  And, it a l s o  approved t h e  i n t r o d u c t i o n  of ev idence  of 

Mackiewicz a r r e s t  i n  a  s t o l e n  c a r  a  s h o r t  t ime l a t e r  t o g e t h e r  

w i th  ev idence  showing h i s  a t t empted  escape  from a  j a i l .  The 

c o u r t  a p p l i e d  t h e  r u l e  of r e l evance  t o  t h i s  evidence  and found it 

r e l e v a n t  t o  e s t a b l i s h  consc iousness  of g u i l t .  

More r e c e n t l y ,  i n  S i r e c i  v.  S t a t e ,  399 So.2d 964, 968 c e r t .  

denied  456 U.S. 984 and S t r a i g h t  v .  S t a t e ,  397 So.2d 903,  908-909 

( F l a .  1981) c e r t .  denied  454 U.S. 1022 t h i s  c o u r t  a p p l i e d  t h e  

r u l e  of r e l evancy  i n  upho ld ing  t h e  admiss ion of ev idence  showing 

t h e  accused t o  be g u i l t y  of uncharged cr imes .  I n  S i r e c i  t h i s  

c o u r t  r u l e d  t h a t  evidence  from one of S i r e c i ' s  fo rmer  c e l l m a t e ' s  

t h a t  S i r e c i  had t o l d  him t h a t  he  had a t t emp ted  t o  have a  w i t n e s s  

a g a i n s t  him k i l l e d .  I n  S t r a i g h t ,  t h i s  c o u r t  found ev idence  t h a t  

S t r a i g h t  f l e d  from p o l i c e  and used a  gun when they  t r i e d  t o  

apprehend him i n  C a l i f o r n i a  was r e l e v a n t  a s  it showed 

consciouness  of g u i l t  on S t r a i g h t ' s  p a r t .  

The t e s t imony  a t  i s s u e  h e r e  was a  con fe s s ion  t o  an a t t emp ted  



escape o r  an a t t empt  t o  evade p rosecu t ion .  This  k ind of evidence 

has  c o n s i s t e n t l y  he ld  t o  be r e l e v a n t .  Th i s  c o u r t  should s o  ho ld  

h e r e  and a f f i r m  t h e  a p p e l l a n t  ' s convic t  ion over  t h i s  o b j e c t  ion 

h i s  p a r t .  

A p p e l l a n t ' s  argument r e l i e s  on Dibble v. S t a t e ,  

(F l a .  2d DCA 1977) ; S t a t e  v. N o r r i s ,  (F l a .  

1964) and Green v .  S t a t e ,  190 So.2d 42,  45 (F l a .  2d DCA 1966) t o  

suppor t  i t s  a s s e r t i o n  t h a t  De tec t i ve  T o t z ' s  tes t imony concern ing  

t h e  a p p e l l a n t ' s  spontaneous s ta tement  c o n s t i t u t e s  r e v e r s i b l e  

e r r o r  under t h e  c i rcumstances  of t h i s  case  s i n c e  i t  suggested 

a p p e l l a n t ' s  g u i l t  of an uncharged crime. But,  t h e s e  ca se s  do no t  

address  t h e  f a c t u a l  s i t u a t i o n  presen ted  by t h e s e  f a c t s .  The 

evidence i n  t h e  a p p e l l a n t ' s  cases  i n d i c a t i n g  o t h e r  crimes was no t  

of t h e  type showing consc iousness  of g u i l t .  I n  Dibble t h e  

r e f e r e n c e  was t o  t h e  p o s s i b i l i t y  of o t h e r  u n r e l a t e d  crimes having 

no re levance  t o  t h e  charged crime. I n  N o r r i s ,  t h e  r e f e r e n c e  was 

t o  ano ther  p o s s i b l e  homicide where t h e r e  was no evidence t o  show 

any l i n k  t o  t h e  crime charged. While i n  Green, t h e  evidence was 

t o  a  wholly u n r e l a t e d  robbery.  None of t h e  ca se s  dea l  w i th  t h e  

k ind  of evidence l i k e  t h a t  be fo re  t h e  t r i a l  c o u r t  showing 

consciouness  of g u i l t .  



ISSUE 11 

WHETHER THE APPELLANT SHOULD BE ALLOWED TO 
MAKE A GRI GSBY TYPE ARGUMENT WHERE HE MADE NO 
SUCH MOTION BELOW, PRESENTED NO EVIDENCE I N  
BEHALF OF SUCH A CLAIM AND STIPULATED TO THE 
EXCLUSION FOR CAUSE OF SOME DEATH SCRUPLED 
PROSPECTIVE JURORS AND WHETHER HE CAN PREVAIL 
ON THIS ISSUE WHERE THIS COURT HAS 
AUTHOR1 TATIVELY REJECTED THI S CLAIM? 

The a p p e l l a n t  d id  n o t  f i l e  an a p p r o p r i a t e  Grigsby v .  Mabry, 

758 F.2d 226 ( 8 t h  C i r .  1985) (en banc) t ype  motion. Nor, d id  h e  

p r e s e n t  any evidence i n  suppo r t  of such a motion.  Nor, d i d  h e  

r a i s e  t h i s  type  of o b j e c t i o n  when he  argued about  whether a g iven 

p r o s p e c t i v e  j u r o r  should  be excluded f o r  cause  under  t h e  t e a c h i n g  

of Witherspoon v .  I l l i n o i s ,  391 U.S. 510 (1968). I n  f a c t ,  

a p p e l l a n t ' s  t r i a l  counse l  s t i p u l a t e d  t o  t h e  exc lu s ion  of 

p r o s p e c t i v e  j u r o r s  when he  was convinced t h a t  t hey  met t h e  * Witherspoon s t a n d a r d  f o r  exc lu s ion .  (R 242, 347) Accordingly ,  

it is abundant ly  c l e a r  t h a t  he  may n o t  r a i s e  t h e  i s s u e  h e r e .  By 

f a i l i n g  t o  p r e s e n t  it  t o  t h e  t r i a l  c o u r t  h e  waived it. 

Even had he  p r e se rved  t h i s  i s s u e  p r o p e r l y  it would f a i l .  

Th i s  c o u r t  has  a u t h o r i t a t i v e l y  r e j e c t e d  t h e  c o n s t i t u t i o n a l  

v a l i d i t y  of t h e  argument. Dougan v .  S t a t e ,  No. 65,217 (F l a .  May 

30,  1985) ( c o l l e c t i n g  c a s e s ) ;  P a t t e n  v.  S t a t e ,  10 F.L.W. 244, 246 

( Jan .  10 ,  1985) ( r e v i s e d  op in ion  r e l e a s e d  i n  May 3 ,  1985 i n  

F.L.W. o r i g i n a l  op in ion  a t  10 F.L.W. 5 1 ) ;  Dobbert v .  S t a t e ,  409 

So.2d 1053 ( F l a .  1982) ;  R i l e y  v. S t a t e ,  366 So.2d 19 ( F l a .  1978).  

T h i s  i s  i n  keep ing  w i t h  a l l  o t h e r  j u r i s d i c t i o n s  t h a t  have 



cons ide red  t h e  i s s u e  b u t  t h e  E i g h t h  C i r c u i t .  McCleskey v .  Kemp, 

753 F.2d 897 ( 1 1 t h  C i r .  1985) (en  b a n c ) ;  Keeton v.  G a r r i s o n ,  742 

F.2d 129 ( 4 t h  C i r .  1984) ; S p i n k i l l i n k  v. Wainwright ,  578 F.2d 

582,  583-586 ( 5 t h  C i r .  1978) c e r t .  den ied  440 U.S. 976 (1 979) .  

The Uni ted  S t a t e s  Supreme Cour t  has  a l s o  shown how it f e e l s  a b o u t  

t h e  i s s u e .  I t  w a s  a b i g  p a r t  of t h e  d i s s e n t  i n  W i t t  v .  

Wainwright ,  U.S. , 105 S.Ct .  844 ,  83  L.Ed.2d 841 (1985) S e e  

a l s o  W i t t  v .  Wainwright ,  36 Cr.L. 4227 (1985) (on a p p l i c a t i o n  f o r  

s t a y  of e x e c u t i o n ) .  The a p p e l l a n t ' s  p o s i t i o n  i s  s imply  w i t h o u t  

m e r i t  on bo th  p r o c e d u r a l  grounds and t h e  m e r i t s .  



ISSUE I11 

WHETHER THE TRIAL COURT ERRED I N  NOT G I V I N G  
PENALTY PHASE INSTKUCTI ONS THE APPELLANT ' S  
TRIAL COUNSEL D I D  NOT REQUEST? 

The a p p e l l a n t ' s  argument under t h i s  p o i n t  contends  t h a t  i t  

was e r r o r  f o r  t h e  c o u r t  below n o t  t o  i n s t r u c t  t h e  j u r y  on any 

m i t i g a t i n g  f a c t o r s  before  they r e t i r e d  t o  d e l i b e r a t e  on t h e  

pena l ty  t o  be imposed on t h i s  a p p e l l a n t .  There was no e r r o r  i n  

t h i s  r ega rd .  The a p p e l l a n t ' s  t r i a l  counsel  reques ted  only  one 

i n s t r u c t i o n  on m i t i g a t i n g  c i rcumstances .  And, he withdrew t h i s  

r e q u e s t  a f t e r  t h e  c o u r t  o f f e r e d  t h e  s t a t e  an oppor tun i ty  t o  

reopen i t s  ca se  t o  i n t roduce  evidence c o n t r a d i c t i n g  t h e  claim. 

Accordingly ,  t h e  a p p e l l a n t  has  no t  p rese rved  t h i s  i s s u e  f o r  

review and has  waived any e r r o r  they may have been i n s t r u c t i n g  on 

m i t i g a t i n g  evidence.  

During t h e  course  of t h e  charge conference f o r  i n s t r u c t i n g  

t h e  j u ry  on t h e  p e n a l t y  phase i s s u e s ,  a p p e l l a n t ' s  t r i a l  counse l  

reques ted  only one i n s t r u c t i o n .  He asked t h e  c o u r t  t o  i n s t r u c t  

t h e  j u r y  on t h e  a p p e l l a n t ' s  n o t  haivng a  s i g n i f i c a n t  h i s t o r y  of 

c r i m i n a l  a c t i v i t y .  (R 917) The a p p e l l a n t  had n o t  submit ted  any 

evidence on t h i s  i s s u e  when he  and t h e  oppor tun i ty  t o  do s o .  

When he  l ea rned  t h a t  t h e  c o u r t  would o f f e r  t h e  s t a t e  an 

oppor tun i ty  t o  reopen i t s  case  t o  o f f e r  evidence i n  r e b u t t a l ,  he 

s a i d ,  "Then l e t ' s  no t  do it." (R 918) He reques ted  no o t h e r  

i n s t r u c t i o n  from t h e  c o u r t .  Nor, d id  he  vo i ce  any o b j e c t i o n  t o  

t h e  i n s t r u c t i o n  a s  given.  (R 931) 



m Thi s  is n o t  t h e  f i r s t  t ime t h i s  c o u r t  has f a c e d  a  c la im on 

appea l  t h a t  a  t r i a l  c o u r t  should  have g iven an  i n s t r u c t i o n  on 

m i t i g a t i n g  ev idence  d u r i n g  t h e  p e n a l t y  phase of a  t r i a l  t h a t  i t  

was n o t  r eques t ed .  For example, i n  Bot toson v .  S t a t e ,  443 So.2d 

966 ( F l a .  1983 ) ,  t h e  a p p e l l a n t  argued on appea l  t h a t  t h e  t r i a l  

c o u r t  had e r r e d  i n  n o t  i n s t r u c t i n g  t h e  j u r y  t h a t  i t  could  

recommend l i f e  imprisonment even i f  it found t h e  e x i s t e n c e  of 

a g g r a v a t i n g  c i rcumstances  and no m i t i g a t i n g  c i rcumstances .  T h i s  

c o u r t  d ispoed of t h e  c la im i n  one s en t ence .  I t  s a i d ,  " s i n c e  

a p p e l l a n t  d i d  n o t  o b j e c t  t o  t h e  i n s t r u c t i o n s  g i v e n ,  he has  waived 

t h i s  o b j e c t i o n .  Demps v .  S t a t e ,  395 So.2d 501 ( F l a . ) ,  c e r t .  

d e n i e d ,  454 U.S. 933,  102 S.Ct .  430, 70 L.Ed.2d 239 (1981)" 443 

So.2d a t  966 

T h i s  c o u r t ' s  d e c i s i o n  i n  Vaught v.  S t a t e ,  410 So.2d 147 i s  * t o  l i k e  e f f e c t .  The re ,  t h e  argument on appea l  was t h a t  t h e  t r i a l  

c o u r t  had n o t  g iven i n s t r u c t i o n s  on a g g r a v a t i n g  and m i t i g a t i n g  

c i rcumstances  t h a t  r e f l e c t e d  r e f i nemen t s  i n  t h e  law expressed  i n  

t h i s  c o u r t ' s  c a se  law. Again,  t h e  c o u r t  d i sposed  of t h e  argument 

i n  one s en t ence .  I t  s a i d ,  "Since  a p p e l l a n t  made no o b j e c t i o n  t o  

t h e  i n s t r u c t i o n s  below, t h i s  p o i n t  may n o t  be r a i s e d  on appea l .  

F l a .  R .  C r i m .  P .  3 . 390 (d ) ;  McCaskil l  v .  S t a t e ,  344 So.2d 1276 

( F l a .  1977) .  410 So.2d a t  150 

A s  t h e  c o u r t  no ted  i n  Vaught ,  t h e s e  d e c i s i o n s  do no more 

than  implement t h e  p r o v i s i o n s  of F l a .  R .  C r i m .  P. 3 .390(d) .  The 

a p p l i c a t i o n  of t h e  law t o  t h e  f a c t s  of t h i s  c a s e  is  s imple  and 

s t r i g h t f o r w a r d .  The c o u r t  must r u l e  t h a t  t h e  a p p e l l a n t  waived 

- 1  0- 



t h e  r i g h t  t o  made t h i s  argument on appea l .  

The a p p e l l a n t  p o i n t s  t o  s e v e r a l  dec i s ions  i n  suppor t  of t h e  

argument f o r  r e v e r s a l  under  t h i s  p o i n t ,  Eddings v .  Oklahoma, 455 

U.S. 104 (1982) ;  Locke t t  v .  Ohio, 438 U.S. 586 (1978);  Songer v .  

S t a t e ,  365 So.2d 696 (F l a .  1978) and Cooper v .  S t a t e ,  336 So.2d 

1133 ( F l a .  1976). None of those  case  r e q u i r e  r e v e r s a l  under t h i s  

p o i n t .  Locke t t  addressed a  s t a t u t e  t h a t  l i m i t e d  m i t i g a t i n g  

c i rcumstances  i n  a  c a p i t a l  case .  Eddings addressed a  t r i a l  

c o u r t ' s  conc lus ion  t h a t  it was precluded from cons ide r ing  

evidence of a  t u r b u l e n t  f ami ly  background i n  e v a l u a t i n g  t h e  

a p p r o p r i a t e  p e n a l t y  f o r  a  s i x t e e n  y e a r  o ld .  Songer expressed 

t h i s  c o u r t ' s  unders tand ing  of t h e  s en t enc ing  scheme i n  e f f e c t  i n  

t h i s  s t a t e  t o  t h e  e f f e c t  t h a t  t h e  s t a t u t e  does no t  p rec lude  

e i t h e r  t h e  judge o r  j u ry  from cons ide r ing  nons tau tory  m i t i g a t i n g  

@ circumstances  i n  dec id ing  on t h e  a p p r o p r i a t e  pena l ty .  And, 

Cooper decided t h a t  t h e r e  was no e r r o r  i n  exc lud ing  evidence t h a t  

was no t  r e l e v a n t  t o  t h e  s en t enc ing  d e c i s i o n .  The d e c i s i o n s  

p l a i n l y  do n o t  address  themselves t o  t h e  ques t i on  t h i s  c a s e  

p r e s e n t s ,  whether it was e r r o r  f o r  t h e  c i r c u i t  c o u r t  no t  t o  g ive  

i n s t r u c t i o n s  t h a t  were n o t  reques ted .  Accordingly ,  t hose  

d e c i s i o n s  a r e  no t  a p o s i t e  t o  t h i s  i s s u e .  The a p p e l l a n t  waived 

t h e  r i g h t  t o  make t h i s  argument i n  t h e  t r i a l  c o u r t  and t h i s  c o u r t  

should  a f f i r m  over  t h i s  o b j e c t i o n .  



ISSUE I V  

WHETHER THE TRIAL COURT FOUND THAT ANNE 
ANDERSON'S TESTIMONY WAS IRRELEVANT TO THE 
SENTENCING DECISION? 

Under t h i s  p o i n t ,  t h e  a p p e l l a n t  contends t h a t  t h e  t r i a l  

c o u r t  r u l ed  t h a t  Anne Anderson's  tes t imony was i r r e l e v a n t  t o  t h e  

s en t enc ing  d e c i s i o n .  The s t a t e  can no t  accep t  such an a s s e r t i o n .  

I t  i s  f a r  broader  than any such r u l i n g  on t h e  p a r t  of t h e  t r i a l  

c o u r t .  The a p p e l l a n t ' s  argument s e t s  up a  s t r a w  man t o  knock 

down. 

I n  r e f e r r i n g  t o  t h e  w i t n e s s '  expected tes t imony t h e  c o u r t  

s a i d ,  "We a r e  only  i n t e r e s t e d  i n  evidence r e l a t i v e  t o  t h e  n a t u r e  

of t h e  crime and c h a r a c t e r  of t h e  defendant ."  I t  c l e a r l y  

recognized t h e  p o s s i b i l i t y  of non s t a t u t o r y  m i t i g a t i n g  

c i rcumstances .  (R 894) When t h e  c o u r t  r e f e r r e d  t o  t h e  w i t n e s s '  

meet ing w i th  him i n  chambers be fo re  he pronounced s e n t e n c e ,  he  

d id  n o t ,  a s  t h e  argument of t h e  a p p e l l a n t  a s s e r t s ,  r e j e c t  h e r  

tes t imony a s  a  whole. R a t h e r ,  he r e j e c t e d  h e r  pe r sona l  f e e l i n g s  

about c a p i t a l  punishment. (R 948,  949) And, he spoke of look ing  

f o r  m i t i g a t i n g  f a c t o r s  l e g a l  o r  o therwise  and be ing  unable  t o  

f i n d  them. (R 949 s e e  a l s o  R 950) 

To t h e  e x t e n t  t h a t  t h e  argument seeks  t o  f a u l t  t h e  t r i a l  

c o u r t  f o r  n o t  f i n d i n g  m i t i g a t i n g  c i rcumstances  t h a t  argument i s  

wi thout  m e r i t .  There was no e r r o r  h e r e  because t h e  c o u r t  

considered a l l  t h e  evidence it had be fo re  it. That  i s  t h e  only  

requirement .  A c o u r t  need no t  f i n d  a  m i t i g a t i n g  f a c t o r  j u s t  



* because  someone t h i n k s  t h a t  t h e r e  w a s  e v i d e n c e  t h a t  would j u s t i f y  

such  a f i n d i n g .  I n  P o r t e r  v .  S t a t e ,  429 So.2d 293 ( F l a .  1 9 8 3 ) ,  

t h i s  c o u r t  had o c c a s i o n  t o  a d d r e s s  a s  v e r y  similar argument .  

T h i s  c o u r t ' s  a n a l y s i s  i s  j u s t  as a p p o s i t e  h e r e .  I n  a d d r e s s i n g  

t h e  c o n t e n t i o n  t h i s  c o u r t  s a i d :  

T h e r e  i s  no  r e q u i r e m e n t  t h a t  a c o u r t  must  
f i n d  a n y t h i n g  i n  m i t i g a t i o n .  The o n l y  
r e q u i r e m e n t  i s  t h a t  t h e  c o n s i d e r a t i o n  of 
m i t i g a t i n g  c i r c u m s t a n c e s  must n o t  be l i m i t e d  
t o  t h o s e  l i s t e d  i n  s e c t i o n  ( 2 1 . 1 4 1 ( 6 ) ,  
F l o r i d a  S t a t u t e s  (981) .  What P o r t e r  r e a l l y  
compla ins  a b o u t  h e r e  i s  t h e  w e i g h t  t h e  t r i a l  
c o u r t  a c c o r d e d  t h e  e v i d e n c e  P o r t e r  p r e s e n t e d  
i n  m i t i g a t  i o n .  However, "mere d i s a g r e e m e n t  
w i t h  t h e  f o r c e  t o  be  g i v e n  [ m i t i g a t i n g  
e v i d e n c e ]  i s  an  i n s u f f i c i e n t  b a s i s  f o r  
c h a l l e n g i n g  a s e n t e n c e .  Quince v .  S t a t e ,  414 
So.2d 1 8 5 ,  187  ( F l a .  1 9 8 2 ) ,  429 So.2d a t  296 

T h i s  c o u r t  r e c e n t l y  a f f i r m e d  t h i s  p r i n c i p l e  i n  i t s  d e c i s i o n s  i n  

Lusk v .  S t a t e ,  446 So.2d 1038 ( F l a .  1 9 8 4 ) ;  Whi te  v .  S t a t e ,  446 

So.2d 103  ( F l a .  1 9 8 4 ) ;  Daugher ty  v .  S t a t e ,  419 So.2d 1067  l la. 

1982)  cer t .  d e n i e d  103 S . C t .  1236 ( 1 9 8 3 ) ;  R i l e y  v .  S t a t e ,  413 

So.2d 1173 ( F l a .  ) cer t .  d e n i e d ,  103  S .C t .  317 (1982) .  The 

a p p e l l a n t ' s  argument  u n d e r  t h i s  p o i n t  i s  s imply  w i t h o u t  meri t .  



ISSUE V 

WHETHER THE TRIAL COURT ERRED I N  IMPOSING THE 
DEATH SENTENCE. 

The a p p e l l a n t  r a i s e s  f i v e  sub  i s s u e s  under  t h i s  p o i n t  f o u r  

of which a t t a c k  t h e  f i n d i n g s  of a g g r a v a t i n g  c i rcumstances  and one  

of which a t t a c k s  t h e  c o u r t s  n o t  f i n d i n g  any m i t i g a t i n g  f a c t o r s .  

S i n c e  t h e r e  i s  no o t h e r  p l a c e  f o r  t h e  s t a t e  t o  a rgue  i t ,  t h e  

s t a t e  t a k e s  t h i s  o p p o r t u n i t y  t o  p o i n t  o u t  t h a t  d e a t h  i s  presumed 

t o  be t h e  a p p r o p r i a t e  s e n t e n c e  i f  t h e r e  i s  one o r  more v a l i d  

a g g r a v a t i n g  f a c t o r  and no m i t i g a t i n g  f a c t o r .  G r i f f i n  v.  S t a t e ,  

No. 62 ,819 ( F l a .  May 2 ,  1985) ;  Demps v .  S t a t e ,  395 So.2d 501 

( F l a .  1981) ; S t a t e  v .  Dixon, 283 So.2d 1 ( F l a .  1973) .  

Accordingly  even i f  some of t h e  a g g r a v a t i n g  f a c t o r s  do n o t  a p p l y  

0 
t h e r e  i s  no need f o r  r e v e r s a l  because  t h e  c o u r t  below c o r r e c t l y  

found no m i t i g a t i n g  f a c t o r s .  

A. 

Under t h i s  s u b p o i n t ,  t h e  a p p e l l a n t  c l a ims  t h a t  t h e  t r i a l  

c o u r t  i n c o r r e c t l y  found t h a t  t h e  murder of t h e  v i c t i m  i n  t h i s  

c a s e  was e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  and c r u e l .  The p o i n t  i s  

w i t h o u t  m e r i t .  The ev idence  b e f o r e  t h e  t r i a l  c o u r t  e s t a b l i s h e d  

t h e  f a c t o r .  The d e f e n s i v e  wounds on t h e  v i c t i m  s e t  t h i s  c a s e  

a p a r t  from t h e  norm. (R 405,  424,  454,  962) T h i s  c o u r t  

r ecogn ized  t h e  s i g n i f i c a n c e  t o  t h i s  type  of wound p a t t e r n  i n  Lusk 

v .  S t a t e ,  s u p r a .  And, it is  i n d i c a t i v e  of t h e  t y p e  of men ta l  

angu i sh  t h e  v i c t i m  must have s u f f e r e d  a w a i t i n g  h e r  r a p i d l y  



impending dea th  a t  t h e  a p p e l l a n t ' s  hands. Although n o t  

e x p l i c i t l y  cha l lenged ,  t h i s  c o u r t  j u s t  r e c e n t l y  approved such a  

f i n d i n g  of t h i s  f a c t o r  on e s s e n t i a l l y  t h e  same f a c t  p a t t e r n  i n  

suppor t  of a  dea th  sen tence .  Wright v .  S t a t e ,  No. 64,391 (F l a .  

J u l y  3 ,  1985) [ 10 F.L.W. 3641 ( b u r g l a r  s u r p r i s i n g  v i c t im  i n  h e r  

own home and c u t t i n g  h e r  t h r o a t )  This  i s  a  s u f f i c i e n t  b a s i s  f o r  

upholding t h e  e x i s t e n c e  of t h i s  agg rava t ing  f a c t o r .  F ranco is  v .  

S t a t e ,  407 So.2d 885,  890 (F l a .  1982). 

B.  

The a p p e l l a n t ' s  argument under t h i s  subpoin t  contends  t h a t  

t h e  t r i a l  c o u r t  e r r e d  i n  f i n d i n g  t h e  "cold c a l c u l a t e d  and 

premedi ta ted"  agg rava t ing  f a c t o r  i n  suppor t  of t h e  dea th  

sen tence .  The f o c u s  f o r  t h e  de te rmina t ion  of proof of t h e  

e x i s t e n c e  of t h i s  f a c t o r  i s  on t h e  a c t o r ' s  s t a t e  of mind. H i l l  

v.  S t a t e ,  422 So.2d 816 ( F l a .  1982) Proof of t h i s  f a c t o r  

r e q u i r e s  proof of heightened p remed i t a t i on ,  more than  would be 

necessary  t o  prove t h e  p remedi ta t ion  element of t h e  crime. Proof 

of t h i s  f a c t o r  u s u a l l y  i s  found i n  t h e  con tex t  of c o n t r a c t  

k i l l i n g s  o r  execu t ion  s t y l e  s l a y i n g s .  But,  t hose  c l a s s e s  of 

k i l l i n g s  a r e  no t  a l l  i n c l u s i v e  of f a c t s  suppor t i ng  a  f i n d i n g  of 

t h i s  f a c t o r .  Cannady v .  S t a t e ,  427 So.2d 723, 730 (F l a .  1983) ; 

McCray v .  S t a t e ,  416 So.2d 804,  807 (F l a .  1982). 

The f a c t s  of t h i s  ca se  show t h a t  t h e  s t a t e  proved t h i s  

agg rava t ing  f a c t o r  beyond a  reasonable  doubt. The pry  marks on 

t h e  window demonstra te  t h a t  t h e  a p p e l l a n t  armed himself  be fo re  

t h e  a t t a c k  on t h e  v i c t im .  This  i nd i ca t ed  h i s  w i l l i n g n e s s  t o  u se  

deadly v io l ence .  This  c o u r t  found t h a t  such a  c i rcumstance t o  be 



a s i g n i f i c a n t  a  p a r t  of t h e  evidence e s t a b l i s h i n g  t h i s  agg rava t ing  
- 

f a c t o r  i n  Mason v .  S t a t e ,  438 So.2d 374, 379 (F l a .  1983). The 

a t t a c k  involved m u l t i p l e  s t a b  wounds i nc lud ing  t h e  s t a b  through 

t h e  w r i s t .  Th is  i n d i c a t e s  a  c o n t i n u a t i o n  of t h e  a s s a u l t  a f t e r  

t h e  v i c t im  was a l r eady  d i s a b l e d .  This  c o u r t  found a  c o n t i n u a t i o n  

of an a s s a u l t  s u f f i c i e n t  t o  suppor t  t h i s  f a c t o r  i n  S q u i r e s  v. 

S t a t e ,  450 So.2d 208, (F l a .  1984) ( a d d i t i o n a l  wounding t o  i n s u r e  

death  suppor ted f i n d i n g  of t h i s  f a c t o r )  and Her r ing  v. S t a t e ,  446 

So.2d 1049, 1057 ( F l a .  1984) ( f i r i n g  second s h o t  af t e r  v i c t i m  had 

f a l l e n  t o  t h e  f l o o r ) .  Accordingly ,  it i s  c l e a r  t h a t  t h e r e  was no 

e r r o r  on t h e  p a r t  of t h e  t r i a l  c o u r t  i n  f i n d i n g  t h i s  agg rava t ing  

f a c t o r .  

The t r i a l  c o u r t  found t h a t  t h e  evidence e s t a b l i s h e d  beyond a  

reasonable  doubt t h a t  t h e  a p p e l l a n t  k i l l e d  t h e  v i c t im  t o  avoid o r  

p reven t  h i s  a r r e s t .  Th is  f i n d i n g  was c o r r e c t  and it is  suppor ted 

by t h e  evidence.  The e l i m i n a t i o n  of t h e  w i t n e s s  was t h e  only  

motive f o r  t h i s  k i l l i n g .  The a p p e l l a n t ' s  argument t o  t h e  

c o n t r a r y  is  simply w i thou t  m e r i t .  I t  amounts t o  no more than  an 

i n v i t a t i o n  t o  t h i s  c o u r t  t o  s u b s t i t u t e  i t s  judgment f o r  t h a t  of 

t h e  f a c t  f i n d e r .  Th is  i s ,  of cou r se ,  i n a p p r o p r i a t e .  

The a p p e l l a n t ' s  argument c i t e s  t h e  c o u r t  t o  t h e  d e c i s i o n s  i n  

F o s t e r  v .  S t a t e ,  436 So.2d 56 ( F l a .  1983) and Rembert v .  S t a t e ,  

445 So.2d 337 ( F l a .  1984) r e s p e c t i v e l y  t o  suppor t  t h e  a s s e r t i o n s  

t h a t  n e i t h e r  f a c t o r  i n d i c a t e d  by t h e  t r i a l  cou r t  suppor t s  a  

e f i n d i n g  of t h i s  agg rava t ing  f a c t o r .  Accordingly ,  it  is 



a p p r o p r i a t e  t o  review t h i s  a s p e c t  of t h e s e  d e c i s i o n s  f o r  such 

l i g h t  a s  they may shed on t h e  f a c t  of t h i s  case .  

I n  F o s t e r ,  t h e  evidence showed t h a t  t h e  v i c t i m s  had been 

s h o t  i n  t h e  back,  t h e i r  pockets  had been turned i n s i d e  ou t  and 

t h e i r  w a l l e t s  were miss ing .  Money and a p i s t o l  were mi s s ing  from 

one of t h e  v i c t i m s  bus ines s .  Other  evidence i nc lud ing  f i n g e r  

p r i n t s ,  f r u i t s  of t h e  crime and t h e  tes t imony of a former  

co-defendant t i e d  Fos t e r  t o  t h e  murder. Relying on a p rev ious  

ho ld ing  t h a t  t h i s  agg rava t ing  f a c t o r  cannot be assumed b u t  must 

be proved,  t h i s  c o u r t  d i s ca rded  t h i s  agg rava t ing  f a c t o r  a g a i n s t  

F o s t e r  s ay ing  t h a t  t h e  mere f a c t  of dea th  of someone o t h e r  than  a 

p o l i c e  o f f i c e r  is n o t  s u f f i c i e n t  t o  show t h i s  f a c t o r .  But ,  t h e  

f a c t s  he re  go beyond a s imple  showing of dea th .  The pry  marks 

i n d i c a t e  t h a t  t h e  t h e  a p p e l l a n t  t r i e d  t o  escape be fo re  he could  

be seen by t h e  v i c t im .  And, t h e  bus ines s  card  w i th  t h e  

a p p e l l a n t ' s  name on it shows t h a t  t h e  v i c t i m  knew t h e  a p p e l l a n t .  

The a p p e l l a n t  was much l a r g e r  than t h e  v i c t i m  and could have 

simply pushed h e r  a s i d e  t o  g e t  away. I n s t e a d ,  he chose t o  k i l l  

h e r .  The f a c t  f i n d e r  concluded t h a t  t h e  only  reasonable  

i n f e r ence  t o  t h e  drawn from t h e s e  f a c t s  was t h a t  t h e  a p p e l l a n t  

k i l l e d  t h e  v i c t im  t o  avoid  o r  p reven t  h i s  l awfu l  a r r e s t .  Cf. 

Heiney v .  S t a t e ,  447 So.2d 210 (F l a .  1984) (whether 

c i r cums tanc i a l  evidence excludes  every reasonable  hypo thes i s  of 

innocence i s  a ques t i on  f o r  t h e  f a c t  f i n d e r ) .  

I n  Rembert, t h i s  c o u r t  r e j e c t e d  a f i n d i n g  of t h i s  f a c t o r  

a where t h e  evidence e s t a b l i s h e d  t h a t  t h e  v i c t i m  was a l i v e  when 



a Rembert l e f t  t h e  crime scene and conceivably could have surv ived  

t o  i d e n t i f y  t h e  a p p e l l a n t  a s  t h e  a t t a c k e r .  This  c o u r t  noted i t s  

prev ious  t each ing  t h a t  t h e  mere f a c t  of dea th  i s  n o t  s u f f i c i e n t  

t o  support  a  f i n d i n g  of t h i s  agg rava t ing  f a c t o r  when t h e  v i c t i m  

i s  no t  a  law enforcement o f f i c e r  and s t r u c k  t h a t  agg rava t ing  

f a c t o r  from t h e  t r i a l  c o u r t ' s  f i n d i n g s .  A s  p r ev ious ly  s e t  ou t  

t h i s  case  has more than  simply proof of t h e  dea th  of t h e  v i c t im .  

There was no reason f o r  t h e  v i c t im  t o  keep t h e  bus iness  card wi th  

t h e  a p p e l l a n t ' s  name on it i n  h i s  long dead husband's  hand u n l e s s  

she knew him and cont inued t o  have an i n t e r e s t  i n  u s i n g  h i s  

s e r v i c e s .  I t  a l s o  shed l i g h t  on why t h e  a p p e l l a n t  chose t h i s  

v ic t im as  he knew h e r  t o  be h e l p l e s s .  

The evidence i n  t h i s  ca se  c l e a r l y  e s t a b l i s h e d  beyond a  

reasonable  doubt t h a t  t h e  a p p e l l a n t  k i l l e d  t h e  v i c t im  t o  avoid o r  

@ prevent  h i s  lawful  a r r e s t .  This  cou r t  should,  acco rd ing ly ,  

a f f i rm  t h i s  f i n d i n g  by t h e  t r i a l  cou r t  i n  suppor t  of t h e  

a p p e l l a n t ' s  dea th  sen tence .  

D. 

Under t h i s  sub p o i n t ,  t h e  a p p e l l a n t ' s  argument contends on 

t h e  a u t h o r i t y  of Clark v .  S t a t e ,  379 So.2d 97 (F l a .  1979) and 

Provence v .  S t a t e ,  337 So.2d 783 (F l a .  1976) t h a t  t h e  c i r c u i t  

c o u r t  e r r ed  t o  h i s  p r e j u d i c e  by f i n d i n g  two aggrava t ing  f a c t o r s  

based on t h e  same f a c t s .  The conten t ion  i s  t h a t  t h e  evidence of 

p recunia ry  gain  and burg la ry  a r e  based on t h e  same f a c t s .  The 

argument is  wi thout  m e r i t .  

I t  i s  only when two aggrava t ing  f a c t o s  a r e  based on t h e  same 



e s s e n t i a l  f e a t u r e  of t h e  crime o r  t h e  o f f e n d e r ' s  c h a r a c t e r  t h a t  

they cannot both be considered a s  aggrava t ing  f a c t o r s .  Agan v .  

S t a t e ,  445 So.2d 326, 328 (F la .  1983),  Waterhouse v.  S t a t e ,  429 

So.2d 301 (F la .  1983). One a spec t  of a  crime may r e f l e c t  more 

than one " e s s e n t i a l  f e a t u r e "  of t h e  crime. For example i n  

Squ i r e s  v. S t a t e ,  450 So.2d 208 (F la .  1984) t h i s  c o u r t  found no 

improper doubling where manner of crime e s t a b l i s h e d  both heinous 

a t r o c i o u s  and c r u e l  and cold c a l c u l a t e d  and premedi ta ted 

aggrava t ing  f a c t o r s .  Likewise,  i n  Agan v.  S t a t e ,  445 So.2d 326 

(F la .  1983) t h i s  cou r t  r e j e c t e d  t h e  argument t h a t  f i n d i n g s  i n  

support  of a  death  sentence p red ica t ed  on t h e  a p p e l l a n t ' s  having 

been under a  sentence of imprisonment and having prev ious ly  been 

convicted of a  crime involv ing  v io lence  amounted t o  impermissable 

doubling a s  t h e  sentence of imprisonment. Agan was under f o r  

@ murder and robbery t h e  crimes involv ing  v io lence .  The c o u r t  s a i d  

t h a t  t h e r e  f a c t o r s  were n o t  based on t h e  same e s s e n t i a l  f e a t u r e  

of t h e  crime o r  t h e  o f f e n d e r ' s  c h a r a c t e r .  Thus, t h e r e  was no 

e r r o r  i n  t h e  t r i a l  c o u r t ' s  f i n d i n g  of both t h e  murder f o r  

pecuniary ga in  aggrava t ing  f a c t o r  wi th  t h e  cold c a l c u l a t e d  and 

c r u e l  f a c t o r .  

The a p p e l l a n t ' s  a n a l y s i s  is  flawed because it r e s t s  on a  

f a u l t y  unders tanding of t h e  p r o h i b i t i o n  a g a i n s t  doubling.  I n  

Provence, t h i s  cou r t  ru l ed  t h a t  it is e r r o r  t o  f i n d  two 

aggrava t ing  f a c t o r s  when they a r e  both based on t h e  same evidence 

and t h e  same aspec t  of t h e  defendant ' s  crime. The cour t  went on 

t o  r u l e  i n  t h a t  case  t h a t  t h e  c i r c u i t  c o u r t  should no t  have found 



a both murder committed dur ing t h e  course  of a  robbery and murder 

committed f o r  pecuniary gain .  Recent ly  t h i s  c o u r t  ru l ed  i n  M i l l s  

v. S t a t e ,  No. 63,092 (F la .  Jan .  10 ,  1985) t h a t  evidence showing 

t h a t  showed t h a t  t h e  v i c t im  su f fe red  g r e a t  mental anguish 

awai t ing  t h e  de fendan t ' s  exeuct ion s t y l e  murder e s t a b l i s h e d  both 

cold c a l c u l a t e d  and premeditated and heinous a t r o c i o u s  and c r u e l  

aggrava t ing  f a c t o r s .  Likewise,  i n  Squ i r e s  v. S t a t e ,  450 So.2d 

208, 213 (F la .  1984 t h i s  c o u r t  ru l ed  t h a t  evidence e s t a b l i s h i n g  

t h e  de fendan t ' s  s t a t u s  a s  an escapee and prev ious  l i f e  f e lony  

convic t ions  were s e p a r a t e  and each supported t h e  f i n d i n g  of an 

aggrava t ing  f a c t o r .  That dec i s ion  o f f e r s  a  p a r t i c u l a r l y  

compelling analogy he re .  

Here t h e  murder occurred when t h e  a p p e l l a n t  converted h i s  

burg la ry  i n t o  a  robbery.  Accordingly,  t h i s  i s  one of those  cases  

@ where t h e  ex i s t ence  of m u l t i p l e  f e l o n i e s  j u s t i f i e s  both 

aggrava t ing  f a c t o r s  being found. Here a s  was t h e  case  i n  Brown 

v. S t a t e ,  No. 62,922 (F la .  June 27,  1985) [ I  0  F.L .W. 3431 t h e  

burg la ry  had a  broader s i g n i f i c a n c e  than simple t h e f t  i t  involved 

a s  did  Brown t h e  b a t t e r y  on t h e  v ic t im t h a t  r e s u l t e d  i n  h e r  

death .  See a l s o  H i l l  v .  S t a t e ,  422 So.2d 816, 81 9  (F la .  1982) 

( f i n d i n g  no improper doubling when t h e r e  was d i s t i n c t  proof as  t o  

each f a c t o r )  There was no e r r o r  here .  This  c o u r t  should a f f i r m  

t h e  c i r c u i t  over t h e  doubl ing ob jec t ion  presen ted  under t h i s  

subpoint .  

Even i f  t h e r e  was improper s t a c k i n g  t h e  e r r o r  is harmless.  

There was o t h e r  proper ly  found aggrava t ing  f a c t o r s  and no 



@ 
m i t i g a t i n g  f a c t o r s .  Thus, t h e  case  i s  no t  a n a l y t i c a l l y  

d i s t i n g u i s h a b l e  from t h i s  c o u r t ' s  dec i s ion  i n  S i r e c i  v. S t a t e ,  

399 So.2d 964, 968 ( F l a .  1981) ( c e r t .  denied 102 S.Ct. 2257 

r ehea r ing  denied 102 S  . C t .  3500 f o r  t h e  purposes of a  harmless 

e r r o r  a n a l y s i s  of t h i s  c la im.  See a l s o  Clark v. S t a t e ,  379 So.2d 

97 (F la .  1980). This  c o u r t  shold a f f i r m  t h e  sentence over t h i s  

ob jec t ion .  

The f i n a l  argument t r i e s  t o  f a u l t  t h e  t r i a l  cou r t  f o r  no t  

f i n d i n g  m i t i g a t i n g  f a c t o r s  t h a t  t h e  a p p e l l a n t  thought it should 

f i n d .  There was no e r r o r  here  because t h e  cour t  considered a l l  

t h e  evidence it had before  i t .  That i s  t h e  only requirement.  A 

cour t  need n o t  f i n d  a  m i t i g a t i n g  f a c t o r  j u s t  because someone 

th inks  t h a t  t h e r e  was evidence t h a t  would j u s t i f y  such a  f i n d i n g .  

@ The c i r c u i t  cour t  did n o t  commit any e r r o r  i n  i t s  f i n d i n g s  of 

aggrava t ing  and m i t i g a t i n g  circumstances.  He contends t h a t  t h e  

t r i a l  cou r t  f a i l e d  t o  f i n d  m i t i g a t i n g  circumstances t h a t  t h e  

evidence might arguably suppor t .  The conten t ions  a r e  wi thout  

m e r i t .  I n  P o r t e r  v. S t a t e ,  429 So.2d 293 (F la  1983) ,  t h i s  cou r t  

had occasion t o  address  a  very s i m i l a r  argument. This  c o u r t ' s  

a n a l y s i s  i s  j u s t  a s  appos i t e  here .  I n  address ing  t h e  conten t ion  

t h i s  cou r t  s a i d :  

There i s  no requirement t h a t  a  c o u r t  must 
f i n d  anyth ing  i n  m i t i g a t i o n .  The ony 
requirement i s  t h a t  t h e  cons ide ra t ion  of 
m i t i g a t i n g  circumstances must n o t  be l i m i t e d  
t o  those  l i s t e d  i n  Sec t ion  921 .I41 ( 6 ) ,  
F l o r i d a  S t a t u t e s  ( 1  981 ) . What P o r t e r  r e a l l y  
complains about he re  is  t h e  weight t h e  t r i a l  
cou r t  accorded t h e  evidence P o r t e r  p resen ted  



i n  m i t i g a t i o n .  However, "mere d i s a g r e e m e n t  
w i t h  t h e  f o r c e  t o  be  g i v e n  [ m i t i g a t i o n  
e v i d e n c e ]  i s  a n  i n s u f f i c i e n t  b a s i s  f o r  
c h a l l e n g i n g  a s e n t e n c e . "  Quince  v .  S t a t e ,  
414 So.2d 1 8 5 ,  187  ( F l a .  1 9 8 2 ) .  429 So.2d a t  
296. 

T h i s  c o u r t  r e c e n t l y  a f f i r m e d  t h i s  p r i n c i p l e  i n  i t s  d e c i s i o n  

i n  Lusk v .  S t a t e ,  446 So.2d 1038 ( F l a .  1 9 8 4 ) ;  Whi te  v .  S t a t e ,  446 

So.2d 103 ( F l a .  1 9 8 4 ) ;  Daughe r ty  v .  S t a t e ,  419 So.2d 1067 ( F l a .  

1982) ce r t .  d e n i e d  103  S  . C t .  1236 (1983)  ; R i l e y  v .  S t a t e ,  413 

So .2d  1173 ( F l a . )  c e r t .  d e n i e d ,  103  S . C t .  317 (1982) .  The 

a p p e l l a n t ' s  argument  u n d e r  t h i s  s u b p o i n t  i s  w i t h o u t  mer i t .  



CONCLUSION 

a Based on t h e  fo rego ing  argument and c i t a t i o n s  of a u t h o r i t y ,  

t h e  Appellee submits t h a t  t h e  judgment and sen tence  of t h e  t r i a l  

cou r t  should be af f  inned. 
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