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PER CURIAM. 

A jury convicted Tafero of two counts of first-de9ree 

murder, the trial court sentenced him to death for each homicide, 

and this Court affirmed the convictions and sentences. Tafero v. 

State, 403 So.2d 355 {Fla. 1981}, cert. denie~, 455 U.S. 983 

(1982). Tafero later petitioned the Court fox permission to file 

a writ of error coram nobis, alleging newly discovered evidence, 

which we denied. Tafero v. State, 440 So.2d 350 {Fla. 1983}, 

cert. denied, 104 S.Ct. 1456 (1984). The governor recently 

signed a death warrant on Tafero, effective for the week of 

November 23 through November 30, 1984. Tafero then filed motions 

to vacate his judgment and sentence and for a stay of execution. 

After a two-day evidenti~ry hearing, the trial court denied the 

motions, and Tafero now appeals to this Court. We affirm the 

trial court's orders. 

As his first point on appeal, Tafero claims that his death 

sentences violate the eighth amendment per Enmund v. Florida, 458 

U.S. 782 (1982), because his jury did not specifically find that 

he killed anyone, attempted to kill anyone, or intended that 

anyone be killed. To start, we find Enmund to be such a change 

in the law as to be cognizable in post-conviction proceedings 



under Witt v. State, 387 So.2d 922 (Fla.), cert. denied, 449 u.s. 

1067 (1980). Turning to the merits, however, we find that no 

relief is warranted. 

Tafero relies on Bullock v. Lucas, 743 F.2d 244 (5th Cir. 

1984), Jones v. Thigpen, 741 F.2d 805 (5th Cir. 1984), and Reddix 

V. Thigpen, 728 F.2d 705 (5th Cir.), clarified ~ rehearing, 732 

F.2d 494 (5th Cir. 1984), to support this point, but we find 

these cases inapposite here. We find no merit to Tafero's argu

ment that, because the felony-murder instruction given to his 

jury does not conform to Enmund and that because the jury could 

have convicted him of either premeditated or felony murder, the 

general verdict rendered by the jury requires a new sentencing 

hearing. The cases cited by Tafero all deal with true felony 

murders. Here, on the other hand, the state charged Tafero with 

two counts of first-degree premeditated murder, and the jury 

found him guilty as charged. On appeal we stated: liThe evidence 

shows beyond a reasonable doubt that Tafero is guilty of the 

premeditated murder of both Irwin and Black. II 403 So.2d at 359. 

We see no reason to alter this observation. The jury, as 

was its right, obviously believed the testimony of the state's 

chief witness, Rhodes, that Tafero and Jacobs did all the shoot

ing, rather than Tafero's theory of defense that Rhodes shot the 

victims. We reject Tafero's claim that this verdict may have 

rested on insufficient grounds and that Zant v. Stephens, 462 

U.S. 862 (19831, requires vacating his death sentence. 

In his motion to vacate Tafero cited numerous incidents 

which, he claimed, demonstrate his counsel's ineffectiveness 

during both the guilt and penalty stages of his trial. By deny

ing that motion the trial court obviously found Tafero's trial 

counsel not to have been ineffective. Tafero urges that the 

trial court erred on this point. 

We disagree. Tafero's trial counsel testified at the 

evidentiary hearing and explained why he had or had not done the 

acts complained about. His testimony establishes that defense 

counsel's performance resulted from considered deliberation and 
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Tafero also makes a double claim regarding the alleged 

improper restriction of the jury's consideration of mitigating 

evidence. First, in spite of this claim having been previously 

decided (Proffitt v. Florida, 428 U S. 242 C1,976); Ford y. 

Strickland; Spinkelli'nk v. Wainwright, 578 F. 2d 582 (5th Cir. 
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1978), cert. denied, 440 u.s. 976 (l979», he argues that the 

jury instruction improperly restricted mitigating evidence to 

those circumstances listed in the statute. Tafero could and 

should have raised this point on appeal, and his failure to do so 

precludes making this claim now. 

As the second part of this claim, Tafero argues that the 

trial court's belief that only statutory mitigating circumstances 

could be considered requires resentencing before a more enlight

ened judge. Again, the cause and prejudice test of Wainwright v. 

Sykes has not been met because the defense presented nothing, 

either statutory or nonstatutory, in mitigation. Conjecture 

about what the court might have done if presented with nonstatu

tory mitigating evidence is merely that--conjecture. When 

coupled with trial counsel's statement that he believed he could 

introduce nonstatutory mitigating evidence, the hypothetical 

failure to consider the testimony that Tafero now urges as being 

crucial does not create a substantial likelihood of actual and 

substantial prejudice. Ford v. Strickland. 

Tafero had two accomplices in these murders. One, Rhodes, 

pleaded guilty and received several life sentences and testified 

against the others at their trials. The second, Jacobs, was 

convicted and sentenced to death in spite of the jury's recommen

dation of life imprisonment. Finding that the trial court should 

have followed the jury's recommendation, we reduced her sentence 

on appeal. Jacobs v. State, 396 So.2d 713 (Fla. 1981). 

Tafero now claims that his death sentences are arbitrary 

and capricious in light of his accomplices' sentences. We 

discussed the proportionality of these three persons' sentences 

in Tafero's and Jacobs' appeals. 403 So.2d at 362; 396 So.2d at 

718. This claim is, therefore, improperly brought on this 

appeal. 

As a final argument, Tafero alleges that Florida's death 

penalty has been unconstitutionally imposed on the basis of race 

and sex. Starting with Spinkellink v. Wainwright, this claim has 

been rejected numerous times. ~, Martin v. State, 455 So.2d 
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370 (Fla. 1984); Jackson v. State, 452 So.2d 533 (Fla. 1984); 

Adams v. State, 449 So.2d 819 (Fla. 1984). We refuse to recon

sider the issue here. 

We hold that the trial court properly denied Tafero's 

mqtions to vacate and to stay execution and affirm the trial 

court's orders. We deny his motion for stay of execution in this 

Court. No petition for rehearing will be entertained. 

It is so ordered. 

BOYD, C.J., ADKINS, OVERTON, ALDERMAN, McDONALD, EHRLICH and SHAW, JJ., 
Concur 
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