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SUPREME COURT OF FLORIDA 

DEPARTMENT OF INSURANCE, e t  a l . ,  ) -- 
I 

A p p e l l a n t s ,  1 
1 

v .  ) C a s e  N o .  66 ,178  
1 

DADE COUNTY CONSUMER 1 
ADVOCATE'S OFFICE, -- e t  a l . ,  1 

1 
A p p e l l e e s .  1 

BRIEF OF APPELLEES 

I n  t h i s  a c t i o n ,  t h e  Dade C o u n t y  Consumer ~ d v o c a t e ' s  

O f f i c e  a n d  Walter D a r t l a n d  ( h e r e i n a f t e r  "Dade C o u n t y  Consumer sn )  

c h a l l e n g e  t h e  F l o r i d a  s t a t u t o r y  p r o v i s i o n s  which  p r e v e n t  

consumer s  f rom b a r g a i n i n g  w i t h  i n s u r a n c e  a g e n t s  o v e r  t h e  

amount  o f  t h e  commis s ion  which  t h e  a g e n t  r e c e i v e s  i n  connec-  

t i o n  w i t h  t h e  sa le  o f  a n  i n s u r a n c e  p o l i c y .  The s t a t u t e s ,  

known a s  " a n t i - r e b a t e  laws," make it i l l e g a l  f o r  a n  i n s u r a n c e  

a g e n t  t o  a c c e p t  a fee which  is lower t h a n  t h e  commiss ion  

se t  b y  t h e  i n s u r e r .  The e f f e c t ,  t h e r e f o r e ,  i s  t o  i n j u r e  con- 

s u m e r s  b y  r e q u i r i n g  them t o  p a y  t h e  f u l l  commiss ion  f o r  i n s u r -  

a n c e  p o l i c i e s ,  w h e r e a s  t h e y  m i g h t  o t h e r w i s e  b e  a b l e  t o  b a r g a i n  

f o r  a lower p r i c e .  Dade C o u n t y  Consumers  c o n t e n d  t h a t  t h e s e  

laws v i o l a t e  t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  F l o r i d a  C o n s t i -  

t u t i o n  b e c a u s e  t h e y  u n r e a s o n a b l y  p r o m o t e  t h e  i n t e r e s t s  o f  a  

l i m i t e d  g r o u p  o f  i n d i v i d u a l s ,  i n s u r a n c e  a g e n t s ,  t o  t h e  d e t r i m e n t  

o f  p u r c h a s e r s  o f  i n s u r a n c e .  

A f t e r  r e v i e w i n g  t h e  a r g u m e n t s  i n  s u p p o r t  o f  t h e  s t a t u t e s  

made b y  t h e  D e p a r t m e n t  of I n s u r a n c e  ( t h e  "Depa r tmen t " )  a n d  t h e  



amici c u r i a e  r e p r e s e n t i n g  i n s u r a n c e  c o m p a n i e s  a n d  a g e n t s ,  

t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appea l  f ound  a n  " a b s e n c e  of a n y  

a p p a r e n t  r a t i o n a l  r e l a t i o n  b e t w e e n  t h e  p r o h i b i t i o n  o n  

rebates a n d  some l e g i t i m a t e  s t a t e  p u r p o s e  i n  s a f e g u a r d i n g  

t h e  p u b l i c  welfare." Dade C o u n t y  Consumer A d v o c a t e ' s  O f f i c e  

v .  D e p a r t m e n t  o f  I n s u r a n c e ,  457 So.2d 495 ,  498 ( 1 9 8 4 ) .  

F o l l o w i n g  numerous  p r e c e d e n t s  of t h i s  C o u r t ,  t h e  lower c o u r t  

t h e n  h e l d  t h a t  t h e  a n t i - r e b a t e  laws c o n s t i t u t e  " a n  u n j u s t i f i e d  

e x e r c i s e  of t h e  p o l i c e  power  of t h i s  s t a t e ,  and  a re  t h e r e f o r e  

v i o l a t i v e  of t h e  d u e  p r o c e s s  c l a u s e ,  Art icle 1, S e c t i o n  9 ,  

F l o r i d a  C o n s t i t u t i o n . "  B e c a u s e  t h e  D i s t r i c t  C o u r t  c o r r e c t l y  

c o n c l u d e d  t h a t  t h e  a n t i - r e b a t e  laws d o  n o t  p romo te  a n y  

l e g i t i m a t e  s t a t e  p u r p o s e ,  i t s  d e c i s i o n  s h o u l d  be af f irmed.  

STATEMENT OF THE CASE 

A. The S a l e  of I n s u r a n c e  i n  F l o r i d a  a n d  t h e  S t a t u t o r v  Scheme 

I n s u r a n c e  is a consumer  p r o d u c t  which  p r o v i d e s  f i n a n c i a l  

p r o t e c t i o n  a g a i n s t  a c c i d e n t s ,  i l l n e s s ,  a n d  d e a t h .  I t  d i f f e r s  

f r om o t h e r  consumer  p r o d u c t s  i n  t w o  i m p o r t a n t  ways.  F i r s t ,  

t h e  consumer  o f t e n  does n o t  o b t a i n  t h e  s e r v i c e  h e  is p u r c h a s i n g  

u n t i l  a s u b s t a n t i a l  p e r i o d  of t i m e  a f t e r  h e  p a y s  h i s  money. 

S e c o n d ,  t h e  i n s u r a n c e  company ' s  a b i l i t y  t o  p r o v i d e  t h a t  s e r v i c e  

d e p e n d s  o n  w h e t h e r  i t  h a s  r e t a i n e d  s u f f i c i e n t  assets t o  p a y  

f u t u r e  claims. I n  r e c o g n i t i o n  o f  t h e  need t o  a s s u r e  t h a t  

i n s u r a n c e  c o m p a n i e s  a r e  s u f f i c i e n t l y  s o l v e n t  t o  f u l f i l l  t h e i r  

o b l i g a t i o n s ,  F l o r i d a  and a l l  o t h e r  s t a t e s  h a v e  e n a c t e d  compre- 

h e n s i v e  s t a t u t o r y  s chemes  r e g u l a t i n g  t h e  s a l e  of i n s u r a n c e .  

S 624 .01 ,  - e t  seq., F l a .  S t a t .  ( 1 9 8 4 ) .  
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A s  p a r t  o f  t h e  r e g u l a t i o n  o f  t h e  i n s u r a n c e  b u s i n e s s ,  

F l o r i d a  r e q u i r e s  i n s u r a n c e  a g e n t s  t o  b e  l i c e n s e d  t o  e n s u r e  

t h a t  t h e y  a re  q u a l i f i e d  t o  a d v i s e  c l i e n t s  a n d  t h a t  t h e y  deal  

f a i r l y  w i t h  them. S 626.121,  F l a .  S t a t .  ( 1 9 8 4 ) .  One o f  t h e  

r e a s o n s  t h a t  r e g u l a t i o n s  a r e  n e c e s s a r y  i s  t h a t  t h e  i n s u r a n c e  

a g e n t  h a s  t w o ,  sometimes c o n f l i c t i n g ,  a l l e g i a n c e s .  F i r s t ,  t h e  

a g e n t  is a n  a d v i s e r ,  c o u n s e l i n g  e a c h  p u r c h a s e r  a b o u t  t h e  o p t i o n s  

a v a i l a b l e  a n d  t h e  p o l i c y  which  best s u i t s  t h a t  p u r c h a s e r ' s  

n e e d s .  I n  t h i s  role  h i s  o b l i g a t i o n  is t o  h i s  c l i e n t .  - S e e  

U.S. D e p a r t m e n t  o f  J u s t i c e ,  The  P r i c i n g  a n d  M a r k e t i n g  o f  

I n s u r a n c e  ( 1 9 7 7 ) ,  pp .  298-301 ( " J u s t i c e  D e p a r t m e n t  R e p o r t n )  

( R .  53-56)1/  On t h e  o t h e r  hand ,  t h e  a g e n t  is a l s o  a s a l e s m a n .  

I n  t h i s  c a p a i t y ,  l i k e  a car  or s h o e  s a l e s m a n ,  h i s  l o y a l t y  i s  

t o  h i m s e l f  a n d  t o  h i s  p r i n c i p a l ,  t h e  i n s u r a n c e  company f r o m  

wh ich  h e  r e c e i v e s  h i s  commiss ion .  

The p u r c h a s e r  does n o t  p a y  s e p a r a t e l y  f o r  t h e  l i f e  i n s u r a n c e  

p o l i c y  and  t h e  a d v i c e  g i v e n  b y  t h e  a g e n t .  R a t h e r ,  h e  p a y s  t h e  

i n s u r a n c e  company a s i n g l e  f e e  ca l led t h e  "premium," f rom wh ich  

t h e  company p a y s  t h e  a g e n t  a " commis s ion , "  which  i s  t h e  a g e n t ' s  

c o m p e n s a t i o n  f o r  t h e  s e r v i c e s  r e n d e r e d  t o  t h e  i n s u r a n c e  company 

a n d  t h e  c u s t o m e r .  The company a p p l i e s  t h e  money which  r e m a i n s  

a f t e r  p a y i n g  t h e  a g e n t ' s  commis s ion  ( t h e  " n e t  premium") t o w a r d  

i t s  e x p e n s e s ,  i n c l u d i n g  f u l f i l l i n g  i ts  commitments  u n d e r  t h e  

i n s u r a n c e  p o l i c y .  But  t h e  money p a i d  t o  t h e  a g e n t  a s  a c o m m i s -  

s i o n  is  n e v e r  a v a i l a b l e  f o r  t h a t  p u r p o s e .  

I/ "R.  - - " r e f e r s  to  t h e  r e c o r d  on  a p p e a l .  
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F l o r i d a  h a s  a l s o  a d o p t e d  a number o f  s t a t u t e s  wh ich  

p r o h i b i t  v a r i o u s  f a l s e  and  d e c e p t i v e  p r a c t i c e s  i n  t h e  i n s u r a n c e  

i n d u s t r y .  S 626.951,  - e t  seq., F l a .  S t a t .  ( 1 9 8 4 ) .  One o f  

t h e s e ,  s e c t i o n  6 2 6 . 9 5 4 1 ( 1 ) ( g )  o f  t h e  F l o r i d a  S t a t u t e s ,  p r o h i b i t s  

" u n f a i r  d i s c r i m i n a t i o n  be tween  i n d i v i d u a l s  o f  t h e  same a c t u a r i -  

a l l y  s u p p o r t a b l e  c lass ,  I' a n d  would p r o h i b i t  a n  i n s u r a n c e  

company f rom s e l e c t i v e l y  r e b a t i n g  a p o r t i o n  o f  t h e  n e t  premium 

t o  i n d i v i d u a l s  who a r e  i d e n t i c a l l y  s i t u a t e d .  I f  r e b a t i n g  were 

o t h e r w i s e  p e r m i t t e d ,  t h i s  p r o v i s i o n  would a l so  p r o h i b i t  a n  

a g e n t  f rom c h a r g i n g  d i f f e r e n t  c u s t o m e r s  d i f f e r e n t  p r i c e s  f o r  t h e  

same p o l i c y  a n d  s e r v i c e .  

I n  a d d i t i o n  t o  t h e s e  a d m i t t e d l y  v a l i d  r e g u l a t o r y  p r o v i s i o n s ,  

t h e  l e g i s l a t u r e  h a s  a l s o  e n a c t e d  t h e  s t a t u t e s  c h a l l e n g e d  i n  t h i s  

a c t i o n ,  wh ich  p r o h i b i t  a g e n t s  f rom r e d u c i n g  t h e  c o s t  o f  i n s u r a n c e  

by c h a r g i n g  a s m a l l e r  fee and  r e t u r n i n g  a p o r t i o n  o f  t h e  c o m m i s -  

s i o n  t o  t h e i r  c u s t o m e r s .  T h u s ,  s e c t i o n  6 2 6 . 9 5 4 1 ( 1 ) ( h )  o f  t h e  

F l o r i d a  S t a t u t e s  d e c l a r e s  t h a t  " a n y  r e b a t e  o f  premiums p a y a b l e  

o n  t h e  c o n t r a c t N  i s  a n  u n f a i r  and  d e c e p t i v e  p r a c t i c e ,  and  

s e c t i o n  6 2 6 . 6 1 1 ( 1 1 )  d i r e c t s  t h e  D e p a r t m e n t  of I n s u r a n c e  to  

s u s p e n d  t h e  l i c e n s e  o f  a n y  a g e n t  f ound  t o  h a v e  engaged  i n  

" r e b a t i n g "  or  " u n l a w f u l l y  d i v i d i n g  o r  o f f e r i n g  t o  d i v i d e  h i s  

commiss ion  w i t h  a n o t h e r . "  The a d m i t t e d  p u r p o s e  a n d  e f f e c t  o f  

t h e s e  s t a t u t e s ,  wh ich  a p p l y  t o  a l l  l i n e s  o f  i n s u r a n c e ,  i s  t o  



p r o h i b i t  p r i c e  c o m p e t i t i o n  or d i s c o u n t i n g  b y  a g e n t s  who m i g h t  

o t h e r w i s e  c h a r g e  t h e i r  c u s t o m e r s  a smaller f e e  f o r  t h e i r  

s e r v i c e s  . /  

B. R e l a t e d  P r o c e e d i n g s  and  P r o c e e d i n g s  B e l o w  

I n  1977 ,  J o s e p h  B lumen tha l ,  a l i c e n s e d  F l o r i d a  i n s u r a n c e  

a g e n t ,  b r o u g h t  a l a w s u i t  c h a l l e n g i n g  t h e  c o n s t i t u t i o n a l i t y  

o f  t h e  t w o  F l o r i d a  s t a t u t e s  a t  i s s u e  i n  t h i s  a c t i o n .  M r .  

B lumen tha l  d e s i r e d  t o  r e b a t e  a p o r t i o n  o f  h i s  commiss ions  i n  

o r d e r  t o  a t t r a c t  c u s t o m e r s ,  b u t  was p r e v e n t e d  from d o i n g  so b y  

t h e  a n t i - r e b a t i n g  s t a t u t e s .  B lumen tha l  v .  Depa r tmen t  o f  I n s u r -  

a n c e ,  Case  N o .  77-355 ( C i r .  C t .  Leon C o u n t y ) .  I n  a one-page - 
o r d e r ,  t h e  C i r c u i t  C o u r t  h e l d  t h a t  t h e  s t a t u t e s  were c o n s t i t u -  

t i o n a l .  M r .  B lumen tha l  a p p e a l e d  d i r e c t l y  t o  t h i s  C o u r t ,  b u t  

t h e n  d i e d ,  and  a d i v i d e d  C o u r t  d i s m i s s e d  t h e  a p p e a l  a s  moot.  

B lumen tha l  v .  Depa r tmen t  o f  I n s u r a n c e ,  375  So.2d 910 ( 1 9 7 9 ) .  

A p p r o x i m a t e l y  t w o  y e a r s  l a t e r ,  t h e  Dade Coun ty  Consumer 

A d v o c a t e ' s  O f f i c e ,  which  was e s t a b l i s h e d  b y  t h e  Board of  

Coun ty  Commiss ioners  p u r s u a n t  t o  Art ic le  V I I I ,  s e c t i o n  6  o f  t h e  

F l o r i d a  C o n s t i t u t i o n  t o  " r e p r e s e n t  and p r o t e c t  t h e  p u b l i c  

i n t e r e s t  i n  p r o c e e d i n g s  o n  h e a r i n g s  o f  a n y  n a t u r e , "  see Dade 

?./ A t h i r d  s t a t u t e ,  n o t  s p e c i f i c a l l y  i d e n t i f i e d  i n  
a p p e l l e e s '  c o m p l a i n t ,  a l so  p r o h i b i t s  p e r s o n s  i n  c h a r g e  o f  
i n s u r a n c e  a g e n c i e s  f rom r e b a t i n g .  5 6 2 6 . 6 2 1 5 ( 5 )  ( b )  , F l a .  
S t a t .  ( 1 9 8 4 )  . S i n c e  i t s  c o n s t i t u t i o n a l  f o u n d a t i o n  is n o  
d i f f e r e n t  f rom t h e  o t h e r  two s t a t u t e s ,  a r u l i n g  t h a t  s e c t i o n s  
626 .9541 (1 )  ( h )  and  626 .611 (11 )  a re  u n c o n s t i t u t i o n a l  would a s  a 
p r a c t i c a l  matter a p p l y  t o  s e c t i o n  626 .6215 (5 )  ( b )  a l s o .  



County  Code S 2 - 2 5 . 2 ( a ) ,  f i l e d  a  s i m i l a r  c h a l l e n g e  to  t h e  

a n t i - r e b a t e  s t a t u t e s  i n  Dade County.  Dade Coun ty  Consumer 

A d v o c a t e ' s  O f f i c e  v .  Depa r tmen t  o f  I n s u r a n c e ,  N o .  81-5943 

( C i r .  C t .  Dade Coun ty  1 9 8 1 ) .  S h o r t l y  a f t e r  t h e  c o m p l a i n t  was 

f i l e d ,  t h e  Depa r tmen t  o f  I n s u r a n c e  f i l e d  a m o t i o n  t o  d i s m i s s  

o n  v a r i o u s  p r o c e d u r a l  g r o u n d s ,  i n c l u d i n g  imprope r  venue .  

A f t e r  t h a t  m o t i o n  had been  p e n d i n g  f o r  almost t w o  y e a r s ,  

t h e  a p p e l l e e s  f i l e d  t h e  i n s t a n t  a c t i o n  i n  Leon County ,  where  

t h e  Depa r tmen t  had conceded  t h a t  venue  was p r o p e r .  Subse-  

q u e n t l y ,  t h e  Dade Coun ty  a c t i o n  was d i s m i s s e d  b y  a g r e e m e n t  o f  

t h e  p a r t i e s ,  w i t h o u t  p r e j u d i c e  t o  Dade Coun ty  Consumers '  

r i g h t s  t o  p u r s u e  t h e  i n s t a n t  c a s e .  

S h o r t l y  t h e r e a f t e r ,  d e f e n d a n t s  f i l e d  a m o t i o n  t o  d i s m i s s ,  

and p l a i n t i f f s  f i l e d  a m o t i o n  f o r  summary judgment .  A f t e r  e a c h  

p a r t y  had f i l e d  a n  o p p o s i t i o n  t o  t h e  o t h e r  p a r t y ' s  m o t i o n ,  t h e  

C i r c u i t  C o u r t  J u d g e ,  t h e  Hon. Ben C. W i l l i s ,  i s s u e d  a n  o r d e r  

d e n y i n g  t h e  m o t i o n s  f i l e d  by  b o t h  p a r t i e s .  However, w i t h o u t  

o b j e c t i o n  f rom d e f e n d a n t s ,  J u d g e  W i l l i s  g r a n t e d  "summary f i n a l  

judgment" i n  d e f e n d a n t s '  f a v o r  and  h e l d  t h a t  t h e  a n t i - r e b a t e  

s t a t u t e s  a r e  c o n s t i t u t i o n a l .  ( R .  85-86) .2/ 

P l a i n t i f f s  a p p e a l e d  f rom t h a t  d e c i s i o n ,  a n d  on  Augus t  1 7 ,  

1984 ,  t h e  D i s t r i c t  C o u r t  o f  Appeal  f o r  t h e  F i r s t  D i s t r i c t  

unan imous ly  r e v e r s e d .  Dade Coun ty  Consumer A d v o c a t e ' s  O f f i c e  

?.I A t  t h e  t i m e  o f  J u d g e  W i l l i s '  o p i n i o n ,  F l o r i d a  S t a t u t e  
s e c t i o n  6 2 6 . 9 5 4 1 ( 1 ) ( h )  was c o d i f i e d  a s  s e c t i o n  6 2 6 . 9 5 4 1 ( 8 ) .  
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v .  Depar tment  o f  I n s u r a n c e ,  s u p r a .  I n  an o p i n i o n  by  Ch ie f  

J u d g e  E r v i n ,  t h e  c o u r t  h e l d  t h a t  t h e  s t a n d a r d  o f  r e v i e w  i s  

whe the r  t h e  s t a t u t e s  " r e a s o n a b l y  and s u b s t a n t i a l l y  promote 

p u b l i c  h e a l t h ,  s a f e t y  o r  w e l f a r e  a s  r e q u i r e d  by t h e  d u e  

p r o c e s s  c l a u s e  o f  t h e  F l o r i d a  C o n s t i t u t i o n . "  - I d .  a t  497 

( e m p h a s i s  s u p p l i e d )  . However, t h e  C o u r t  found t h a t  t h e  

s t a t u t e s  f e l l  f a r  below t h a t  s t a n d a r d ,  c o n c l u d i n g  t h a t  t h e r e  

was no " l e g i t i m a t e  s t a t e  i n t e r e s t  j u s t i f y i n g  t h e  c o n t i n u e d  

e x i s t e n c e  o f  t h e  a n t i - r e b a t e  s t a t u t e s . "  I d .  - 
I n  r e a c h i n g  t h i s  c o n c l u s i o n ,  t h e  c o u r t  e v a l u a t e d  each  

o f  t h e  j u s t i f i c a t i o n s  o f f e r e d  by  t h e  Depar tment  and i t s  a m i c i .  

Thus,  t h e  c o u r t  conc luded  t h a t  it c o u l d  n o t  " p e r c e i v e  a n y  

r e l a t i o n "  between t h e  s t a t u t e  and a  l e g i t i m a t e  s t a t e  i n t e r e s t  i n  

m a i n t a i n i n g  t h e  f u t u r e  s o l v e n c y  o f  i n s u r a n c e  companies  s i n c e  

" t h e  - n e t  premium p a i d  t o  t h e  i n s u r e r  . . . r e m a i n s  c o n s t a n t  

t h r o u g h o u t  t h e  a c t u a r i a l  c l a s s  r e g a r d l e s s  o f  v a r i a b l e  commission 

r e b a t e s  o f f e r e d  by a g e n t s  t o  i n d i v i d u a l  c l a s s  members.' - I d .  

( e m p h a s i s  i n  o r i g i n a l ) .  A s  t h e  c o u r t  p o i n t e d  o u t ,  "[s]  uch p r i c e  

d i f f e r e n c e s  have h i s t o r i c a l l y  been c o n s i d e r e d  f a i r  i n  e v e r y  

o t h e r  segment  o f  o u r  economy." - I d .  

I n  a d d i t i o n ,  t h e  c o u r t  e v a l u a t e d  t h e  D e p a r t m e n t ' s  a rgument  

t h a t  a l l o w i n g  n e g o t i a t i o n s  o v e r  i n s u r a n c e  commissions c o u l d  mean 

t h a t  i n s u r a n c e  a g e n t s  who a r e  p a i d  a  l ower  commission " w i l l  

n o t  spend t h e  r e q u i s i t e  t i m e  c o u n s e l i n g  [ t h e i r ]  c l i e n t s . "  

However, t h e  c o u r t  r e j e c t e d  t h i s  a rgumen t ,  r e l y i n g  on  V i r g i n i a  

S t a t e  Board o f  Pharmacy v .  V i r g i n i a  C i t i z e n s  Consumer C o u n c i l ,  



425 U.S. 748 ,  96 S .Ct .  1 8 1 7 ,  48 L.Ed.2d 346 ( 1 9 7 6 ) .  - I d .  a t  

497-98. I n  r e a c h i n g  t h i s  c o n c l u s i o n ,  t h e  c o u r t  found  t h a t  t h e  

p o s s i b i l i t y  o f  some a b u s e  b y  some a g e n t s  i n  d e a l i n g  w i t h  t h e i r  

c u s t o m e r s  " c a n n o t  s e r v e  to  s u p p r e s s  b a r g a i n i n g  or  i n f o r m a t i o n  

which m i g h t  o t h e r w i s e  l e a d  t o  a n  in formed c h o i c e ,  [ a n d  t h a t ]  

c o m p e t i t i v e  f o r c e s  a t  work i n  t h e  m a r k e t p l a c e  s h o u l d  g e n e r a l l y  

s e r v e  t o  p r o t e c t  consumers ."  I d .  a t  498. - 
S u b s e q u e n t l y ,  t h e  Depa r tmen t  moved f o r  r e h e a r i n g  and  

r e h e a r i n g  -- e n  banc ,  p r i n c i p a l l y  o n  t h e  ground  t h a t  t h e  c o u r t ' s  

d e c i s i o n  would p e r m i t  a g e n t s  to engage  i n  u n a u t h o r i z e d  p r a c t i c e s  

o t h e r  t h a n  r e b a t i n g ,  i n c l u d i n g  skimming by  owners  o f  i n s u r a n c e  

a g e n c i e s ,  k i c k - b a c k s  from a g e n t s  to  i n s u r e r s ,  and  s p l i t t i n g  

commiss ions  w i t h  e m p l o y e r s  p u r c h a s i n g  i n s u r a n c e  on b e h a l f  o f  

t h e i r  employees .  On O c t o b e r  24,  1 9 8 4 ,  t h e  c o u r t  d e n i e d  b o t h  

t h e s e  m o t i o n s ,  b u t  amended i t s  o p i n i o n  t o  make it clear  t h a t  

t h e s e  p r o h i b i t e d  p r a c t i c e s  were n o t  a f f e c t e d  by  i t s  d e c i s i o n .  

41 A s  a n  a l t e r n a t i v e  to  r e v e r s a l  o f  t h e  D i s t r i c t  
C o u r t ,  t h e  Depar tment  u r g e s  t h i s  C o u r t  t o  remand t h e  case t o  
t h e  t r i a l  c o u r t  "so t h a t  t h e  Depa r tmen t  may s u b m i t  e v i d e n c e  
and  a rgumen t  c o n t r o v e r t i n g  t h e  a l l e g a t i o n s  a p p e a r i n g  i n  t h e  
J u s t i c e  Depa r tmen t  r e p o r t  r e l i e d  upon b y  t h e  Dis t r ic t  Cour t . "  
I n s u r a n c e  Dept .  B r .  a t  28 ,  48.  T h i s  r e q u e s t  s h o u l d  be  r e j e c t e d  
f o r  s e v e r a l  r e a s o n s .  F i r s t ,  h a v i n g  f a i l e d  t o  o b j e c t  be low to  
i n t r o d u c t i o n  o f  t h e  J u s t i c e  Depa r tmen t  R e p o r t ,  t h e  Depa r tmen t  
h a s  waived i t s  r i g h t  to  raise  e v i d e n t i a r y  o b j e c t i o n s  i n  t h i s  
c o u r t .  F l o r i d a  ~ G i d e n c e  Code,  5 90 .104(1 )  ( a )  , F l a .  S t a t .  
( 1 9 8 4 ) ;  W i l l i a m s  v .  S t a t e ,  386 So.2d 538 ,  541  n.6 ( F l a .  1 9 8 0 )  
(Supreme C o u r t  w i l l  n o t  c o n s i d e r  a n y  g r o u n d s  o f  o b j e c t i o n s  t o  
a d m i s s i o n  o f  e v i d e n c e  u n l e s s  s p e c i f i c a l l y  made to  t r i a l  c o u r t )  ; 
L i n e b e r g e r  v .  Domino Canning  CO.,  68  So.Zd 357 ,  359 ( F l a .  
1 9 5 3 )  (same) . Second ,  t h e  Depa r tmen t  had more t h a n  a d e q u a t e  
o p p o r t u n i t y  t o  s u b m i t  e v i d e n c e  to  r e b u t  t h e  ~ e p o r t '  s f i n d i n g s .  
~ l t h o u g h  it f i l e d  t w o  p l e a d i n g s  i n  o p p o s i t i o n  t o  Dade County  
( f o o t n o t e  c o n t i n u e d )  



ARGUMENT 

THE ANTI-REBATE STATUTES ARE UNCONSTITUTIONAL. 

I n  t h i s  a c t i o n ,  Dade C o u n t y  Consumers d o  n o t  c h a l l e n g e  

t h e  S t a t e  o f  F l o r i d a ' s  c o n s t i t u t i o n a l  power t o  r e g u l a t e  i n s u r -  

a n c e  premiums i n  o r d e r  t o  p r e v e n t  them from b e i n g  e x c e s s i v e ,  

i n a d e q u a t e ,  o r  u n f a i r l y  d i s c r i m i n a t o r y .  N o r  h a v e  t h e y  c h a l -  

l e n g e d  t h e  S t a t e ' s  power t o  r e g u l a t e  i n s u r a n c e  compan ie s  b y  

o v e r s e e i n g  t h e i r  ra tes  and  r e q u i r i n g  them t o  m a i n t a i n  f i n a n -  

c i a l  s t a b i l i t y .  However, a n d  t h i s  i s  t h e  k e y  t o  Dade C o u n t y  

Consumers '  a r g u m e n t ,  t h e  D e p a r t m e n t  c a n n o t  u s e  t h e  r a t i o n a l e  

-- - 
( f o o t n o t e  c o n t i n u e d )  

Consumers '  m o t i o n  f o r  summary judgment ,  i n c l u d i n g  a n  a f f i d a v i t  
( R .  70-72, 76-82) , t h e  D e p a r t m e n t  d i d  n o t  i n f o r m  t h e  t r i a l  c o u r t  
of i t s  d e s i r e  t o  s u b m i t  a d d i t i o n a l  e v i d e n c e .  Moreover ,  t h e  
Depa r tmen t  d i d  n o t  s u b m i t  a d d i t i o n a l  e v i d e n c e  o n  s e v e r a l  p r e v i o u s  
o c c a s i o n s  i n  t h e  p r i o r  cases when i t  had t h e  o p p o r t u n i t y  t o  d o  so. 
B lumen tha l  v .  ~ e ~ a r t m e n t  o f  I n s u r a n c e ,  s u p r a ;  ~ a d e  C o u n t y  
Consumer ~ d v o c a t e ' s  O f f i c e  v .  D e p a r t m e n t  o f  I n s u r a n c e ,  s u p r a ,  
N o .  81-5943. ~ h i r d ,  t h e  D e p a r t m e n t  h a s  n o t  i d e n t i f i e d  a n y  
material  f a c t s  which  i t  b e l i e v e s  a r e  a t  i s s u e .  

I n  a n y  e v e n t ,  t h e  D i s t r i c t  C o u r t  d i d  n o t  r e l y  o n  t h e  
J u s t i c e  D e p a r t m e n t  R e p o r t  fo r  i t s  d e c i s i o n .  I n s t e a d  i t  s i m p l y  
c i t e d  t h a t  R e p o r t  t o  s u p p o r t  i t s  d e s c r i p t i o n  o f  how t h e  i n d u s t r y  
o p e r a t e s ,  a n d ,  b y  way o f  example ,  f o r  a n  a rgumen t  c o n c e r n i n g  t h e  
e f f e c t  o f  r e b a t i n g  o n  t h e  q u a l i t y  o f  t h e  a g e n t ' s  s e r v i c e .  457 
So.2d a t  497 nn. 3  & 4 .  Even i f  i t  had n o t  b e e n  s u b m i t t e d  i n  
t h e  r e c o r d ,  t h e  R e p o r t  is a p u b l i c  document ,  and  t h e  D i s t r i c t  
C o u r t  c o u l d  h a v e  c o n s i d e r e d  i t  o n  t h a t  bas is .  F l o r i d a  E v i d e n c e  
Code,  S 9 0 . 2 0 2 ( 5 ) ,  F l a .  S t a t .  ( 1 9 8 4 ) .  I n d e e d ,  a s  p e r s u a s i v e  
a u t h o r i t y ,  i t  h a s  t h e  same s t a t u s  a s  t h e  Armstrong C o m m i t t e e  
R e p o r t  which  was n o t  e v e n  c i t e d  t o  t h e  t r i a l  c o u r t ,  b u t  which  
t h e  Depa r tmen t  r e l i e s  o n  i n  i t s  b r i e f  i n  t h i s  C o u r t .  Dept .  B r .  
a t  40.  



o f  p r o t e c t i n g  p o l i c y  h o l d e r s  t o  j u s t i f y  t h e  p r o v i s i o n s  a t  

i s s u e  h e r e  b e c a u s e  t h e  a n t i - r e b a t e  s t a t u t e s  o n l y  a p p l y  t o  t h e  

commiss ion  p o r t i o n  of t h e  premium, none of which i s  a v a i l a b l e  

t o  p a y  f u t u r e  c l a i m s  b y  t h e  company. While  t h e  Depa r tmen t  

s u g g e s t s  t h a t  a l l o w i n g  r e b a t e s  w i l l  l e a d  t o  a  p a r a d e  o f  

h o r r i b l e s  t h a t  w i l l  undermine  t h e  s t a b i l i t y  o f  F l o r i d a ' s  

i n s u r a n c e  i n d u s t r y ,  t h a t  s u g g e s t i o n  is founded  o n  w i l d  specu-  

l a t i o n  and  a s sumes  t h a t  t h e  Depa r tmen t  would n e g l e c t  i t s  d u t y  

t o  p r e v e n t  imprope r  p r a c t i c e s  unde r  o t h e r  a d m i t t e d l y  v a l i d  

p r o v i s i o n s  i n  t h e  I n s u r a n c e  Code. Because  t h e r e  is  n o  b a s i s  

f o r  s u c h  s p e c u l a t i o n ,  i t  c a n n o t  p r o v i d e  t h e  r a t i o n a l e  f o r  

s u s t a i n i n g  t h e s e  s t a t u t e s .  

I n  a d d i t i o n ,  t h e r e  is  n o  d i s p u t e  among t h e  p a r t i e s  a s  t o  

w h e t h e r  t h e  S t a t e  h a s  t h e  power t o  r e g u l a t e  i n s u r a n c e  a g e n t s  

b y  r e q u i r i n g  t h a t  t h e y  b e  l i c e n s e d  or  b y  p r o h i b i t i n g  d i s c r i m i -  

n a t i o n  t h r o u g h  secret r e b a t e s  o r  o t h e r  u n f a i r  p r a c t i c e s .  The 

sole i s s u e  i n  t h i s  c a s e  is w h e t h e r ,  i n  a d d i t i o n  t o  t h e  r e g u l a t i o n  

of i n s u r a n c e  companies  a n d  a g e n t s  t h a t  is  w i t h i n  t h e  l e g i s l a t u r e ' s  

power ,  t h e  S t a t e  may a l s o  p r o h i b i t  a g e n t s  from g i v i n g  a  p o r t i o n  

o f  t h e i r  commiss ion  t o  t h e i r  c u s t o m e r s  a s  a  method o f  r e d u c i n g  

t h e  cost  o f  l i f e  i n s u r a n c e  and a t t r a c t i n g  new b u s i n e s s .  And 

i n  a n s w e r i n g  t h a t  q u e s t i o n ,  t h e  a n t i - r e b a t e  s t a t u t e s  m u s t  b e  

t e s t e d  a g a i n s t  t h i s  background  a n d  a g a i n s t  t h e  c o n s t i t u t i o n a l  

r e q u i r e m e n t s  i n  t h i s  S t a t e  t h a t  a l l  l e g i s l a t i o n  b e a r  a  r e a s o n a b l e  

a n d  s u b s t a n t i a l  r e l a t i o n s h i p  t o  t h e  p u b l i c  h e a l t h ,  s a f e t y ,  and  

w e l f a r e .  
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A. T h i s  Cour t  Has C a r e f u l l y  Reviewed Economic P r o t e c t i o n  
S t a t u t e s  Such A s  These And Required  T h a t . T h e y  
S u b s t a n t i a l l v  And Reasonab lv  Promote The P u b l i c  Wel fa re .  

A r t i c l e  I ,  S e c t i o n  9  o f  t h e  F l o r i d a  C o n s t i t u t i o n  d e c l a r e s  

t h a t  " [n ]  o  p e r s o n  s h a l l  be d e p r i v e d  o f  l i f e ,  l i b e r t y  o r  

p r o p e r t y  w i t h o u t  due  p r o c e s s  o f  law . . . ." Before  d e t e r m i n i n g  

whether  t h e  a n t i - r e b a t e  s t a t u t e s  v i o l a t e  t h i s  p r o v i s i o n ,  t h e  

p r e l i m i n a r y  i n q u i r y  i s  what s t a n d a r d  of r e v i e w  shou ld  be  

a p p l i e d .  Although t h e  d e c i s i o n s  o f  t h i s  Cour t  i n v o l v i n g  t h e  

due  p r o c e s s  c l a u s e  o f  t h e  F l o r i d a  C o n s t i t u t i o n  have n o t  a lways  

d e a l t  e x p l i c i t l y  w i t h  t h i s  q u e s t i o n ,  o r  a lways  used t h e  same 

t e r m i n o l o g y  i n  d e s c r i b i n g  t h e  a p p r o p r i a t e  s t a n d a r d  o f  r ev iew,  

i t  is  a p p a r e n t  t h a t  t h i s  Cour t  h a s  a p p l i e d  a  f a r  more s e a r c h i n g  

i n q u i r y  t h a n  t h e  h i g h e s t  c o u r t s  i n  many o t h e r  s t a t e s  when 

a s s e s s i n g  t h e  v a l i d i t y  o f  s t a t e  s t a t u t e s .  Most i m p o r t a n t l y ,  

t h e  approach used i s  w h o l l y  d i f f e r e n t  from t h a t  t a k e n  b y  t h e  

Uni ted  S t a t e s  Supreme Cour t  when it h a s  reviewed s u b s t a n t i v e  

due  p r o c e s s  c h a l l e n g e s  under  t h e  f e d e r a l  C o n s t i t u t i o n .  

Over t h i r t y  y e a r s  a g o ,  t h i s  Cour t  r ecogn ized  e x p l i c i t l y  

t h e  d i f f e r e n t  s t a n d a r d  i n  F l o r i d a ,  d e c l a r i n g  t h a t  " p e r h a p s  more 

s o  t h a n  many o t h e r s ,  [ i t ]  h a s  been a l e r t  t o  a n y  t r e s p a s s  

on c i t i z e n s '  c o n s t i t u t i o n a l  r i g h t s , "  L iquor  S t o r e  v .  C o n t i n e n t a l  

D i s t i l l i n g  Corp.,  4 0  So.2d 371, 374 ( F l a .  1 9 4 9 ) .  During t h e  

y e a r s  f o l l o w i n g  t h e  Liquor  S t o r e  c a s e ,  i n  which t h i s  Cour t  

d e c l a r e d  F l o r i d a ' s  Fai r  Trade  A c t  u n c o n s t i t u t i o n a l  even though 

s e v e r a l  o t h e r  j u r i s d i c t i o n s  had p r e v i o u s l y  r eached  t h e  o p p o s i t e  
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c o n c l u s i o n  u n d e r  t h e i r  r e s p e c t i v e  c o n s t i t u t i o n s ,  t h i s  C o u r t  

h a s  e v a l u a t e d  t h e  c o n s t i t u t i o n a l i t y  o f  a w i d e  v a r i e t y  o f  

s t a t u t e s .  A r e v i e w  of t h o s e  cases d e m o n s t r a t e s  b o t h  t h a t  i t  

h a s  c a r e f u l l y  s c r u t i n i z e d  economic  p r o t e c t i o n  l a w s  s u c h  as  

t h o s e  a t  i s s u e  h e r e  and  t h a t  i n  t h e  i n s t a n t  case t h e  D i s t r i c t  

C o u r t  c o r r e c t l y  i d e n t i f i e d  t h e  a p p r o p r i a t e  s t a n d a r d  a s  b e i n g  

w h e t h e r  t h e  s t a t u t e s  b e i n g  c h a l l e n g e d  " r e a s o n a b l y  a n d  s u b s t a n -  

t i a l l y  p romo te  t h e  p u b l i c  h e a l t h ,  s a f e t y  or  welfare." Dade 

C o u n t y  Consumer A d v o c a t e ' s  O f f i c e  v .  Dept .  of I n s u r a n c e ,  

s u p r a ,  457 So.2d a t  497.  

F o r  examp le ,  i n  Hor semen ' s  Benev. A s s ' n  v .  D i v i s i o n  o f  

P a r i - M u t u e l  Wage r ing ,  397 So.2d 692  ( F l a .  1 9 8 1 ) ,  t h i s  C o u r t  

r e c e n t l y  e v a l u a t e d  a s t a t u t e  wh ich  r e q u i r e d  c e r t a i n  r a c e t r a c k s  

t o  p a y  1% o f  t h e  p u r s e  t o  a  F l o r i d a  h o r s e m e n ' s  t r a d e  a s s o c i a t i o n  

t o  p romo te  t h e  r a c i n g  a n d  t o u r i s t  i n d u s t r i e s  i n  F l o r i d a .  

A l t h o u g h  it h e l d  t h a t  t h e  p u r p o s e  f o r  which t h e  s t a t u t e  w a s  

e n a c t e d  w a s  l e g i t i m a t e ,  t h e  C o u r t  f ound  t h a t  t h e  s t a t u t e  w a s  

u n c o n s t i t u t i o n a l ,  s i n c e  t h e r e  w a s  n o  p r o v i s i o n  r e q u i r i n g  t h a t  

t h e  f u n d s  b e  s p e n t  to  p r o m o t e  r a c i n g .  - I d .  a t  695.  

The c a r e f u l  s c r u t i n y  o f  s t a t e  laws t o  e n s u r e  t h a t  t h e y  do 

n o t  s a c r i f i c e  t h e  p u b l i c  welfare t o  special  i n t e r e s t s  e x t e n d s  

t o  o t h e r  areas a s  w e l l .  F o r  examp le ,  i n  1 9 6 2 ,  t h e  C o u r t  

d e c l a r e d  u n c o n s t i t u t i o n a l  a l a w  p r o h i b i t i n g  d r u g g i s t s  f rom 

a d v e r t i s i n g  t h e  p r i c e  o f  p r e s c r i p t i o n  d r u g s  a s  a n  " i n t r u s i o n  

o n  p r i v a t e  r i g h t s "  wh ich  was " c o m p l e t e l y  l a c k i n g  i n  p u b l i c  
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b e n e f i t . "  S t a d n i k  v .  S h e l l ' s  C i t y ,  I n c . ,  1 4 0  So.2d 871 ,  875 

( F l a .  1 9 6 2 )  ..?I I n  a n o t h e r  case d e a l i n g  w i t h  r e g u l a t i o n  o f  

d r u g s ,  t h e  C o u r t  d e c l a r e d  u n c o n s t i t u t i o n a l  a s t a t u t e  r e q u i r i n g  

t h a t  a l l  o p e r a t i o n s  o f  a d r u g  store b e  s u p e r v i s e d  b y  a l i c e n s e d  

p h a r m a c i s t .  S t a t e  v .  Leone ,  1 1 8  So.2d 7 8 1  ( F l a .  1 9 6 0 ) .  A l though  

t h e  l e g i s l a t u r e  c l e a r l y  h a s  t h e  power t o  r e q u i r e  t h a t  a l l  

c o n t r o l l e d  d r u g s  and  m e d i c a l  s u p p l i e s  b e  p r e p a r e d  and  d i s p e n s e d  

o n l y  b y  l i c e n s e d  p h a r m a c i s t s ,  t h i s  C o u r t  r u l e d  t h a t  it c o u l d  

n o t  a c c o m p l i s h  t h a t  l e g i t i m a t e  g o a l  b y  a b r o a d  s t a t u t e  which 

e x t e n d e d  t h e  r e q u i r e m e n t  to  n o n - p h a r m a c e u t i c a l  a s p e c t s  o f  a 

d r u g  store. To d o  so would l l d i s c r i m i n a t e  a g a i n s t  t h e  owners  

and  o p e r a t o r s  o f  such  e s t a b l i s h m e n t s  w i t h o u t  v a l i d  r e a s o n  

t h e r e f o r . "  - I d .  a t  785.  I n  Coca-Cola, Food D i v i s i o n  v .  S t a t e ,  

D e p ' t  of C i t r u s ,  406 S.2d 1 0 7 9 ,  1086  ( F l a  1 9 8 1 ) ,  t h i s  C o u r t  

r e i t e r a t e d  t h a t  t h e  l e g i s l a t u r e  "mus t  e lect  t h a t  c o u r s e  which 

w i l l  i n f r i n g e  t h e  l e a s t  o n  t h e  r i g h t s  o f  t h e  i n d i v i d u a l , "  

a l t h o u g h  i n  t h a t  case it found t h a t  t h e  s t a t u t e  m e t  t h e  s t a n d a r d .  

The C o u r t  h a s  e x t e n d e d  t h e  p r i n c i p l e  t h a t  a l l  s t a t u t e s  mus t  

b e a r  a s u b s t a n t i a l  and  r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  p u b l i c  

welfare t o  a v a r i e t y  of o c c u p a t i o n s .  F o r  example ,  i n  L a r s o n  

v .  Lesser, 1 0 6  So.2d 1 8 8  ( F l a .  1 9 5 8 ) ,  i t  d e c l a r e d  u n c o n s t i -  

t u t i o n a l  a s t a t u t e  p r o h i b i t i n g  p u b l i c  a d j u s t e r s  from s o l i c i t i n g  

b u s i n e s s .  A p u b l i c  a d j u s t e r  is  o n e  who, f o r  a f e e ,  e s t i m a t e s  

. ?  The C o u r t  renewed t h a t  r u l i n g  i n  F l o r i d a  Board o f  
Pharmacy  v .  Webb's C i t y ,  I n c . ,  219 So.2d 681  ( F l a .  1 9 6 9 ) .  



t h e  v a l u e  o f  p r o p e r t y  l o s t  t h r o u g h  f i r e  or o t h e r  c a s u a l t y  and 

u n d e r t a k e s  t o  s e t t l e  claims w i t h  i n s u r a n c e  companies .  T h i s  

C o u r t  d e c l a r e d  t h e  s t a t u t e  u n c o n s t i t u t i o n a l  b e c a u s e  i t  found  no  

sound b a s i s  i n  t h e  p u b l i c  w e l f a r e  t h a t  j u s t i f i e d  t h e  r e s t r i c t i o n  

on  how a d j u s t e r s  o b t a i n e d  c u s t o m e r s .  

The C o u r t  h a s  e v e n  e x t e n d e d  t h e  r e q u i r e m e n t  t h a t  s t a t u t e s  

n o t  u n d u l y  i n f r i n g e  on t h e  r i g h t s  o f  i n d i v i d u a l s  t o  p u r s u e  

t h e i r  c h o s e n  o c c u p a t i o n  i n  t h e i r  c h o s e n  manner t o  r e g u l a t i o n s  

g o v e r n i n g  a u c t i o n s ,  P e r r y  T r a d i n g  Co. v.  C i t y  o f  T a l l a h a s s e e ,  

174  So.  854 ( 1 9 3 7 ) ,  and  t o  a l a w  which l i m i t e d  t h e  amount 

o f  c e l e r y  which c o u l d  be s o l d  i n  F l o r i d a  b y  award ing  a l l o t m e n t s  

o n l y  t o  f a r m e r s  who had grown t h e  c r o p  between 1960  and 1 9 6 2 ,  

Rab in  v .  Conner ,  174  So.2d 721  ( 1 9 6 5 ) .  I n  t h e  l a t t e r  d e c i s i o n ,  

t h e  C o u r t  n o t e d  t h a t  t h e  l e g i s l a t u r e  had made e x t e n s i v e  f i n d i n g s  

document ing  t h e  p r o b l e m s  f a c i n g  c e l e r y  p r o d u c e r s ,  b u t  it  neve r -  

t h e l e s s  h e l d  t h a t  t h e  s t a t u t e  u n j u s t l y  d i s c r i m i n a t e d  be tween  

t h o s e  who were  p r o d u c e r s  be tween  1960 and 1962  and  t h o s e  who 

were n o t .  

I n  Cas t lewood I n t e r n a t i o n a l  C o r ~ o r a t i o n  v .  Wvnne. 294 

So.2d 321 ,  324 ( 1 9 7 4 )  (per c u r i a m ) ,  t h e  C o u r t  d e c l a r e d  u n c o n s t i -  

t u t i o n a l  a s t a t u t e  r e q u i r i n g  sa les  o f  b e e r  and wine  b y  r e t a i l  

e s t a b l i s h m e n t s  to  be  f o r  c a s h  o n l y  b e c a u s e  t h e  s t a t u t e  imposed 

" i n v i d i o u s  d i s c r i m i n a t i o n "  on  wine and b e e r  re ta i lers  s i n c e  it 

d i d  n o t  a p p l y  t o  h a r d  l i q u o r s ,  and a l so  b e c a u s e  i t  was n o t  

" r a t i o n a l l y  r e l a t e d  t o  t h e  l e g i t i m a t e  p u r p o s e  a t  i s s u e . "  The 

clear message  o f  t h e s e  cases i s  t h a t  t h i s  C o u r t  w i l l  r e v i e w  

l e g i s l a t i o n  r e g u l a t i n g  economic a c t i v i t y  w i t h  c o n s i d e r a b l e  care, 
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and w i l l  n o t  s i m p l y  r u b b e r  s t a m p  l e g i s l a t i v e  j udgmen t s  i n  t h i s  

f i e l d .  

The D e p a r t m e n t ,  o n  t h e  o t h e r  hand ,  a r g u e s  fo r  a more 

r e l a x e d  or " r a t i o n a l  r e l a t i o n s h i p "  t es t ,  b u t  i t s  cases d o  

n o t  s u p p o r t  i t s  c o n t e n t i o n  f o r  o n e  r e a s o n :  e a c h  o f  them 

i n v o l v e s  s t a t u t e s  which  i n  f a c t  m e t  a h i g h e r  s t a n d a r d .  F o r  

example ,  i n  L a s k y  v .  S t a t e  Farm I n s u r a n c e  C o . ,  296 So.2d 9 ,  

16-17 ( F l a .  1 9 7 4 ) ,  t h i s  C o u r t  found t h a t  F l o r i d a  a u t o m o b i l e  

n o - f a u l t  s t a t u t e s  a c h i e v e d  numerous  l e g i t i m a t e  s t a t e  o b j e c t i v e s ,  

i n c l u d i n g  less c o n g e s t i o n  i n  t h e  c o u r t s ,  fewer d e l a y s  i n  

paymen t s  t o  v i c t i m s ,  and  more a s s u r a n c e  t h a t  v i c t i m s  w i l l  b e  

compensa ted .  S i m i l a r l y ,  i n  U n i t e d  S t a t e s  F i d e l i t y  & G u a r a n t e e  

Corp.  v .  Depa r tmen t  o f  I n s u r a n c e ,  453 So.2d 1353  ( 1 9 8 4 ) ,  t h i s  

C o u r t  u p h e l d  a s t a t u t e  r e q u i r i n g  i n s u r a n c e  compan ie s  t o  r e f u n d  

e x c e s s  p r o f i t s  o n  t h e  g r o u n d s  t h a t  e l i m i n a t i o n  of w i n d f a l l  

p r o f i t s  is a l e g i t i m a t e  s t a t e  p u r p o s e ,  which t h e  l e g i s l a t u r e  

had  a b a s i s  f o r  c o n c l u d i n g  t h e  s t a t u t e  would a c c o m p l i s h .  The 

o t h e r  F l o r i d a  cases r e l i e d  on  b y  t h e  Depa r tmen t  a l so  c o n c e r n e d  

s t a t u t e s  for  which  t h e r e  was a r e a s o n a b l e  and  s u b s t a n t i a l  

c o n n e c t i o n  t o  t h e  p u b l i c  welfare. Car ro l l  v .  S t a t e ,  3 6 1  So.2d 

144  ( F l a .  1 9 7 8 )  ( p r o h i b i t i o n  on  l o t t e r i e s ) ;  Belk-James,  I n c .  

v .  Nuzum, 358  So.2d 174 ( F l a .  1 9 7 8 )  ( r e q u i r e m e n t  t h a t  m a n u f a c t u r e r  

p r i n t  " F l o r i d a "  o n  b a c k  o f  beer s o l d  i n  S t a t e  j u s t i f i e d  b y  

S t a t e ' s  i n t e r e s t  i n  i n s u r i n g  f r e s h n e s s  of beer and i n  p o l i c i n g  

c o l l e c t i o n  of e x c i s e  t a x e s ) ;  Coca-Cola C o . ,  Food D i v i s i o n  v .  

S t a t e ,  ~ e p '  t of C i t r u s ,  406 So.2d 1079    la. 1 9 8 1 )  ( r e q u i r e m e n t  
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t h a t  F l o r i d a  g r a p e f r u i t  i d e n t i f y  " F l o r i d a "  o n  l a b e l  l i n k e d  t o  

s t a te  i n t e r e s t  i n  e n c o u r a g i n g  consumer s  to  p u r c h a s e  F l o r i d a  

f r u i t )  . 
T h i s  C o u r t ' s  a p p r o a c h  t o  s u b s t a n t i v e  d u e  p r o c e s s  u n d e r  

t h e  F l o r i d a  c o n s t i t u t i o n  d i f f e r s  m a r k e d l y  f rom t h a t  a d o p t e d  

b y  t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  e v a l u a t i n g  cases u n d e r  

t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  f e d e r a l  C o n s t i t u t i o n .  S i n c e  

U n i t e d  S ta tes  v .  C a r o l e n e  P r o d u c t s  Co., 304 U . S .  1 4 4 ,  5 8  S . C t .  

7 7 8 ,  8 2  L.Ed. 1234  ( 1 9 3 6 )  ( c i t e d  i n  Dep t .  Br. a t  1 9 ) ,  t h a t  

C o u r t  h a s  o n l y  o n c e  d e c l a r e d  a s t a t u t e  u n c o n s t i t u t i o n a l  

on s u b s t a n t i v e  d u e  p r o c e s s  g r o u n d s ,  Morey v .  Doud, 354 U . S .  

457 ,  77 S . C t .  1 3 4 4 ,  1 L.Ed.2d 1485  ( 1 9 5 7 ) ,  b u t  it  o v e r r u l e d  

t h a t  d e c i s i o n  i n  C i t y  o f  N e w  O r l e a n s  v .  Dukes ,  427 U.S. 297 ,  

3 0 6 ,  96 S . C t .  2513 ,  44 L.Ed.2d 5 1 1  ( 1 9 7 6 ) .  A l t h o u g h  t h e  

U n i t e d  S t a t e s  Supreme C o u r t  d e s c r i b e s  t h e  tes t  it a p p l i e s  i n  

t h e s e  cases a s  a " r a t i o n a l  r e l a t i o n s h i p  tes t ,"  a c c o r d i n g  t o  

o n e  commen ta to r ,  t h e  m e s s a g e  o f  t h e s e  cases i s  " v i r t u a l l y  

c o m p l e t e  j u d i c i a l  a b d i c a t i o n "  b y  t h e  Supreme C o u r t  i n  s c r u t i -  

n i z i n g  s t a t u t e s  u n d e r  t h e  s u b s t a n t i v e  d u e  p r o c e s s  c l a u s e .  L.  

T r i b e ,  Amer ican  C o n s t i t u t i o n a l  Law, S 8-7, a t  450 ( 1 9 7 8 )  .y 

61 F o r  s imi lar  r e a s o n s ,  e q u a l  p r o t e c t i o n  cases s u c h  a s  
Sasso v .  Ram P r o p e r t y  ~ a n a ~ e m e n t ,  431  So.2d 204 ( F l a . ,  1st DCA 
1 9 8 3 )  h a v e  no a p p l i c a t i o n ,  s i n c e  i n  e v a l u a t i n g  e q u a l  p r o t e c t i o n  
c h a l l e n g e s  t h e  F l o r i d a  c o u r t s  h a v e  a p p l i e d  t h e  " h i g h l y  d e f e r e n -  
t i a l  s t a n d a r d  a d o p t e d  b y  t h e  U . S .  Supreme C o u r t . "  I d .  a t  
216-17. App ly ing  t h i s  s t a n d a r d ,  t h e  C o u r t  a l s o  rejected t w o  
o t h e r  cases r e l i ed  o n  b y  t h e  D e p a r t m e n t  o n  t h e  g round  t h a t  t h e r e  
was n o  v i o l a t i o n  o f  t h e  e q u a l  p r o t e c t i o n  c l a u s e .  Carrol l  v .  
S t a t e ,  s u p r a ,  ( s t a t e  may p r o h i b i t  t h e  o p e r a t i o n  o f  l o t t e r i es ,  
e x c e p t  b y  v e t e r a n s  o r g a n i z a t i o n s ) ;  P i n i l l o s  v .  C e d a r s  o f  
Lebanon H o s p i t a l  Co rp . ,  403  So.2d 365  ( F l a .  1 9 8 1 ) ( l i m i t a t i o n s  
on  m e d i c a l  m a l p r a c t i c e  a w a r d s  j u s t i f i e d  b y  medical m a l p r a c t i c e  
i n s u r a n c e  r a tes ) .  



Thus ,  t h e  C o u r t  h a s  been  w i l l i n g  t o  upho ld  l e g i s l a t i o n  o n  t h e  

b a s i s  of " p u r e l y  h y p o t h e t i c a l  facts"  or  " fo r  v i r t u a l l y  n o  

s u b s t a n t i v e  r e a s o n  a t  a l l . "  - I d .  

Whereas t h e  U n i t e d  S t a t e s  Supreme C o u r t  h a s  u p h e l d  s t a t u t e s  

where  a n y  l e g i t i m a t e  s t a t e  p u r p o s e  n c a n  b e  c o n c e i v e d , "  - see Dept .  

B r .  a t  6 ,  cases s u c h  a s  Horsemen ' s  Benev. Ass ' n  d e m o n s t r a t e  t h a t  

t h i s  C o u r t  h a s  a d o p t e d  a f a r  more s e a r c h i n g  s t a n d a r d .  Thus ,  i n  

t h a t  case t h e  C o u r t  c o u l d  h a v e  s u s t a i n e d  t h e  s t a t u t e  i f  i t  had 

been  w i l l i n g  to assume t h a t  t h e  p r i v a t e  a s s o c i a t i o n  would have  

used  t h e  money r a i s e d  from t h e  t a x  t o  p romote  r a c i n g ,  a s  i n t e n -  

ded  b y  t h e  l e g i s l a t u r e .  Such  a j u s t i f i c a t i o n  would h a v e  p l a i n l y  

been  s u f f i c i e n t  u n d e r  t h e  s t a n d a r d  o f  r e v i e w  a d o p t e d  b y  t h e  

U n i t e d  S t a t e s  Supreme C o u r t .  However, t h e  mere p o s s i b i l i t y  t h a t  

t h e  money would be used  f o r  o t h e r  p u r p o s e s  was a s u f f i c i e n t  b a s i s  

f o r  t h i s  C o u r t  to  f i n d  t h e  t a x  u n c o n s t i t u t i o n a l .  Horsemen ' s  

1, s u p r a ,  397 

So.2d a t  695. 

Whi le  c a t e g o r i c a l  s t a t e m e n t s  c a n  n o t  be  made a b o u t  t h e  

a p p r o a c h  to  s u b s t a n t i v e  d u e  p r o c e s s  t a k e n  b y  o t h e r  s t a t es ,  

t h e  cases on  which t h e  Depa r tmen t  r e l i es  d e m o n s t r a t e  t h a t  

t h o s e  s t a t e s  have  n o t  engaged  i n  t h e  s e a r c h i n g  a n a l y s i s  o f  

economic  r e g u l a t i o n  r e q u i r e d  b y  t h e  d e c i s i o n s  of t h i s  C o u r t .  

The Depa r tmen t  is  correct t h a t  o n  o c c a s i o n  t h i s  C o u r t ,  l i k e  

t h e  U.S. Supreme C o u r t ,  h a s  d e s c r i b e d  t h e  tes t  it employs  

i n  s u b s t a n t i v e  d u e  p r o c e s s  cases a s  a " r a t i o n a l  r e l a t i o n s h i p  

t e s t . "  However, i n  u r g i n g  . t h e  C o u r t  to  f o l l o w  cases o f  t h e  

U.S. Supreme C o u r t ,  t h e  Depa r tmen t  o v e r l o o k s  t h e  f a c t  t h a t  
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t h i s  C o u r t  h a s  o n  a t  l e a s t  t w o  r e c e n t  o c c a s i o n s  a p p l i e d  t h i s  

s t a n d a r d  t o  d e c l a r e  s t a t u t e s  u n c o n s t i t u t i o n a l .  Ho r semen ' s  

Benev. A s s ' n  v .  D i v i s i o n  of P a r i - M u t u e l  Wager ing ,  s u p r a ,  397 So .  

2d a t  694;  Cas t l ewood  I n t e r n a t i o n a l  C o r p o r a t i o n  v .  Wynne, 

s u p r a ,  294 So.2d a t  324 ;  see a l s o  S t a d n i k  v .  S h e l l ' s  C i t y  -- 
I n c . ,  s u p r a ,  1 4 0  So.2d a t  874-75 ( " r e a s o n a b l e  r e l a t i o n s h i p "  

t e s t  employed t o  d e c l a r e  s t a t u t e  u n c o n s t i t u t i o n a l )  . On numerous  

o t h e r  o c c a s i o n s  i t  h a s  v o i d e d  economic  r e g u l a t i o n s  u n d e r  t h e  d u e  

p r o c e s s  c l a u s e  i n  t h e  F l o r i d a  C o n s t i t u t i o n  w i t h o u t  s p e c i f i c a l l y  

d i s c u s s i n g  t h e  s t a n d a r d  o f  r e v i e w .  S e e  pp.  12-15,  s u p r a .  I n  - 
s h o r t ,  w h i l e  t h e  C o u r t  h a s  n o t  a l w a y s  u s e d  t h e  same terms t o  

d e s c r i b e  i t s  s t a n d a r d  of r e v i e w ,  i t s  a c t i o n s  i n  s e t t i n g  a s i d e  

numerous  s t a t u t e s  s imi lar  t o  t h o s e  a t  i s s u e  h e r e  s p e a k  l o u d e r  

t h a n  a n y  v e r b a l  f o r m u l a t i o n s  c o n t a i n e d  i n  i t s  o p i n i o n s .  

P e r h a p s  t h e  most s u r p r i s i n g  a s p e c t  of t h e  D e p a r t m e n t ' s  

e f fo r t s  t o  o b t a i n  a v e r y  m i n i m a l  r e v i e w  of t h e  a n t i - r e b a t e  

laws i s  t h a t  i t s  a p p r o a c h  i s  d i r e c t l y  c o n t r a d i c t e d  b y  t h e  

v i e w s  o f  i t s  own l a w y e r ,  t h e  A t t o r n e y  G e n e r a l  o f  F l o r i d a .  

T h u s ,  i n  a r e c e n t  o p i n i o n ,  t h e  A t t o r n e y  G e n e r a l  examined  

t h e  q u e s t i o n  of t h e  a p p r o p r i a t e  s t a n d a r d  f o r  e v a l u a t i n g  t h e  

c o n s t i t u t i o n a l i t y  o f  F l o r i d a  s t a t u t e s  u n d e r  t h e  d u e  p r o c e s s  

c l a u s e ,  and  h e  u s e d  a l m o s t  p r e c i s e l y  t h e  same f o r m u l a t i o n  

a s  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appea l  d i d  h e r e  to  describe 

t h e  s t a n d a r d  o f  r e v i e w  a p p l i c a b l e  i n  cases s u c h  a s  t h i s .  I n  

summar i z ing  t h e  a p p l i c a b l e  l e g a l  s t a n d a r d ,  t h e  A t t o r n e y  

G e n e r a l  s t a t e d  t h a t  t h e  power  o f  a m u n i c i p a l i t y  i n  t h a t  case 
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to  r e g u l a t e  t h e  h o u r s  o f  b u s i n e s s  e s t a b l i s h m e n t s  d e p e n d s  o n  

" w h e t h e r  t h e  r e g u l a t i o n  is r e q u i r e d  for  t h e  p u b l i c  h e a l t h ,  

m o r a l s ,  p e a c e ,  s a f e t y ,  o r  w e l f a r e  and  w h e t h e r  t h e  r e g u l a t i o n  

i s  r e a s o n a b l y  and  s u b s t a n t i a l l y  c o n n e c t e d  w i t h  t h e  p u b l i c  

i n t e r e s t  t o  be s e r v e d . "  1 9 7 7  Op. A t t ' y  Gen. F l a .  077-139 

(December 3 0 ,  1 9 7 7 ) ( e m p h a s i s  a d d e d ) .  T h i s  i n t e r p r e t a t i o n ,  w e  

s u b m i t ,  i s  e n t i r e l y  correct a n d  c o n s i s t e n t  w i t h  t h e  r i g o r o u s  

s t a n d a r d  t h a t  t h i s  C o u r t  h a s  a p p l i e d  i n  cases s u c h  a s  t h i s .  

B. The  A n t i - R e b a t e  S t a t u t e s  Have N o  R e l a t i o n s h i p  
To The P u b l i c  W e l f a r e .  

A l t h o u g h  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appea l  c o n c l u d e d  

t h a t  t h e  s t a n d a r d  o f  r e v i e w  i s  w h e t h e r  t h e  a n t i - r e b a t e  

s t a t u t e s  r e a s o n a b l y  a n d  s u b s t a n t i a l l y  p r o m o t e  p u b l i c  w e l f a r e ,  

i t  a l so  f o u n d  t h a t  t h e  s t a t u t e s  d i d  n o t  meet a lower l e v e l  

o f  s c r u t i n y  b e c a u s e  of t h e  " a b s e n c e  o f  a n y  a p p a r e n t  r a t i o n a l  

r e l a t i o n s h i p  be tween  t h e  p r o h i b i t i o n  o f  rebates a n d  some 

l e g i t i m a t e  s t a t e  p u r p o s e  i n  s a f e g u a r d i n g  t h e  p u b l i c  welfare." 

Dade C o u n t y  Consumer A d v o c a t e ' s  O f f i c e  v .  Dep t .  o f  I n s u r a n c e ,  

s u p r a ,  457  So.2d a t  498.  W e  s u b m i t  t h a t  a r e v i e w  o f  t h e  

j u s t i f i c a t i o n s  a d v a n c e d  b y  t h e  D e p a r t m e n t  d e m o n s t r a t e s  t h a t  

t h e  D i s t r i c t  C o u r t  c o r r e c t l y  c o n c l u d e d  t h a t  t h e  a n t i - r e b a t e  

s t a t u t e s  s e r v e  no  p u b l i c  p u r p o s e ,  a n d  t h a t  i n  f a c t  t h o s e  

p r o v i s i o n s  i n j u r e  c o n s u m e r s  b y  a r t i f i c i a l l y  r a i s i n g  t h e  p r i c e s  

o f  i n s u r a n c e .  B e f o r e  examin ing  t h e  s p e c i f i c  j u s t i f i c a t i o n s  

o f f e r e d ,  i t  may be u s e f u l  t o  r e v i e w  t h i s  C o u r t ' s  d e c i s i o n  i n  

L i q u o r  S t o r e ,  I n c .  v .  C o n t i n e n t a l  D i s t i l l i n g  Corp., 40 So.2d 

3 7 1  ( F l a .  1 9 4 9 ) .  



I n  L i q u o r  S t o r e ,  t h i s  C o u r t  d e c l a r e d  u n c o n s t i t u t i o n a l  

F l o r i d a ' s  F a i r  T r a d e  A c t ,  which a l l o w e d  m a n u f a c t u r e r s  to  

se t  t h e  p r i c e  which r e t a i l e r s  mus t  c h a r g e  c u s t o m e r s  b e c a u s e ,  

a s  a  p r i c e  f i x i n g  s t a t u t e ,  i t  " s e r v e [ d l  a p r i v a t e  r a t h e r  

t h a n  a  p u b l i c  pu rpose . "  40 So.2d a t  375. The ' o p e r a t i o n  of 

t h e  s t a t u t e  i n  t h e  L i q u o r  S t o r e  c a s e  is  p r e c i s e l y  t h e  same a s  

t h e  o p e r a t i o n  o f  t h e  a n t i - r e b a t e  s t a t u t e s  a t  i s s u e  h e r e .  J u s t  

a s  t h e  F a i r  T r a d e  A c t  r e q u i r e d  t h e  r e t a i l e r  t o  c h a r g e  t h e  

p r i c e  se t  b y  t h e  l i q u o r  m a n u f a c t u r e r ,  t h e  a n t i - r e b a t e  s t a t u t e s  

r e q u i r e  t h e  a g e n t  t o  c h a r g e  t h e  commission s e t  b y  t h e  i n s u r e r ,  

and  p r e c l u d e  t h e  consumer and t h e  a g e n t  from b a r g a i n i n g  o v e r  

t h e  fee f o r  t h e  a g e n t ' s  s e r v i c e s .  Thus ,  w h i l e  t h e  F a i r  T r a d e  

A c t  may h a v e  s e r v e d  t h e  i n t e r e s t s  of l i q u o r  m a n u f a c t u r e r s ,  a n d  

even  some r e t a i l e r s ,  t h e  C o u r t  n o n e t h e l e s s  se t  it a s i d e :  " F o r  

a  s t a t u t e  . . . t o  b e  u p h e l d  t h e r e  m u s t  b e  some semblance  of a  

p u b l i c  n e c e s s i t y  f o r  t h e  a c t  and  i t  mus t  have  some r e l a t i o n  t o  

t h e  p u b l i c  h e a l t h ,  m o r a l s  o r  s a f e t y . "  40 So.2d a t  375.11 

S i m i l a r l y ,  a s  w e  now d e m o n s t r a t e ,  t h e  a n t i - r e b a t e  s t a t u t e s  

s e r v e  o n l y  t h e  i n t e r e s t  of some s e g m e n t s  of t h e  i n s u r a n c e  

i n d u s t r y ,  and  n o t  t h e  w e l f a r e  of t h e  p u b l i c .  

1. The Depa r tmen t  of I n s u r a n c e  Has N o t  I d e n t i f i e d  
Any P u r p o s e  o f  t h e  An t i -Reba t e  S t a t u t e s  Which 

S e r v e s  t h e  P u b l i c  W e l f a r e .  

I n  t h e  c o u r t  be low,  t h e  D e p a r t m e n t ' s  p r i n c i p a l  a rgumen t  

was t h a t  t h e  a n t i - r e b a t e  s t a t u t e s  p romote  t h e  s o l v e n c y  of 

- 11 The C o u r t  renewed i t s  r u l i n g  i n  S e a g r a m - D i s t i l l e r s  
Corp. v .  Ben G r e e n e ,  I n c . ,  54 So.2d 235 ( F l a .  -11s 
L a b o r a t o r i e s ,  I n c .  v .  Ecke rd ,  73 So.2d 680 ( F l a .  1 9 5 4 ) .  . 



I '  

i n s u r a n c e  companies .  The f l a w  i n  t h i s  a rgumen t  is t h a t  t h e  

s t a t u t e s  o n l y  r e g u l a t e  t h e  p o r t i o n  o f  t h e  premium r e t a i n e d  

b y  i n s u r a n c e  a g e n t s ,  n o t  t h e  i n s u r a n c e  company, a n d  t h e r e f o r e  

a r e  u n r e l a t e d  t o  t h e  a c t u a r i a l  s o u n d n e s s  o f  t h e  p o l i c y .  Thus ,  

a s  e x p l a i n e d  a t  page  3 ,  s u p r a ,  i n s u r a n c e  premiums have  t w o  

components  -- t h e  p o r t i o n  p a i d  t o  t h e  company f o r  i n s u r a n c e ,  

a n d  t h e  p o r t i o n  p a i d  t o  t h e  a g e n t  f o r  a d v i s i n g  t h e  c u s t o m e r  and 

s e l l i n g  t h e  p o l i c y .  P e r m i t t i n g  r e b a t i n g  would h a v e  no e f f e c t  

o n  t h e  p a r t  o f  t h e  premium r e t a i n e d  b y  t h e  company; i t  would 

o n l y  d e c r e a s e  t h e  p r i c e  p a i d  f o r  t h e  a g e n t ' s  s e r v i c e s .  F o r  t h i s  

r e a s o n ,  t h e  F i r s t  D i s t r i c t  c o r r e c t l y  o b s e r v e d  t h a t  it was 

" u n a b l e  t o  p e r c e i v e  a n y  r e l a t i o n  be tween  a n  a g e n t ' s  f reedom t o  

r e b a t e  a  p o r t i o n  o f  t h e  a g e n t ' s  commission e a r n e d  on  s a l e  o f  a  

p o l i c y  and t h e  f u t u r e  s o l v e n c y  of t h e  p o l i c y  c a r r i e r . "  457 

So.2d a t  497. 

The s econd  a rgumen t  made b y  t h e  Depa r tmen t  is t h a t  r e b a t i n g  

c o u l d  l e a d  t o  d i s c r i m i n a t i o n  among p u r c h a s e r s  s i n c e  it c o u l d  

c r e a t e  a  d i f f e r e n c e  i n  t h e  u l t i m a t e  p r i c e  p a i d  fo r  i n s u r a n c e  b y  

consumers .  Whi le  it is  t r u e  t h a t  n o t  a l l  consumers  would p a y  

t h e  same t o t a l  premium, b e c a u s e  i t  is l i k e l y  t h a t  o n l y  some 

a g e n t s  would o f f e r  r e b a t e s ,  t h e y  would a l l  c o n t i n u e  t o  p a y  t h e  

same n e t  premium. The Di s t r i c t  C o u r t  e x p l a i n e d  t h a t  t h e  r e b a t e  

a f f e c t s  o n l y  t h e  commiss ion ,  w h e r e a s  t h e  n e t  amount p a i d  t o  t h e  

company " r e m a i n s  c o n s t a n t  t h r o u g h o u t  a n  a c t u a r i a l  c l a s s  r e g a r d -  

less of v a r i a b l e  commission r e b a t e s  o f f e r e d  by  a g e n t s  t o  i n d i -  

v i d u a l  c lassmembers . "  I d .  A s  t h e  C o u r t  below c o r r e c t l y  o b s e r v e d ,  

t h i s  c a n  h a r d l y  be c h a r a c t e r i z e d  a s  " u n d e s i r a b l e  d i s c r i m i n a t i o n  

i n  a  f r e e  m a r k e t  economy" s i n c e  t h e  e f f e c t  i s  t o  lower i n s u r a n c e  

p r i c e s  f o r  a t  l e a s t  some consumers .  - I d .  
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Moreover ,  a n o t h e r  s t a t u t e ,  wh ich  a p p e l l e e s  h a v e  a g r e e d  i s  

v a l i d ,  p r o v i d e s  c o m p l e t e  p r o t e c t i o n  a g a i n s t  a n y  u n f a i r  d i s c r i -  

m i n a t i o n .  S e c t i o n  6 2 6 . 9 5 4 1 ( 1 )  ( g )  , F l o r i d a  S t a t u t e s  ( 1 9 8 4 )  , pro-  

h i b i  ts " a n y  u n f a i r  d i s c r i m i n a t i o n  be tween  i n d i v i d u a l s  of t h e  

same a c t u a r i a l l y  s u p p o r t a b l e  c l a s s n  i n  t h e  sa le  o f  i n s u r a n c e .  

T h i s  s t a t u t e  f l a t l y  p r o h i b i t s  p r i c e  d i f f e r e n c e s  b o t h  i n  t h e  

n e t  premium which  t h e  company r e c e i v e s  ( f o r  c u s t o m e r s  i n  t h e  

same a c t u a r i a l  class r e c e i v i n g  t h e  same p o l i c y ) ,  a n d  i n  t h e  

a g e n t ' s  commiss ion  when t h e  a g e n t  p e r f o r m s  i d e n t i c a l  s e r v i c e s .  

Even i f  r e b a t i n g  were p e r m i t t e d ,  t h i s  s t a t u t e  would r e q u i r e  a n  

a g e n t  t o  c h a r g e  t h e  same fee ( i . e . ,  g i v e  e q u a l  rebates) u n l e s s  

h e  p e r f o r m e d  d i f f e r e n t  s e r v i c e s ,  i n  which  case t h e  d i f f e r e n c e  

i n  c h a r g e s  would n o t  b e  " u n f a i r . "  Thus ,  a d e c i s i o n  t h a t  t h e  

a n t i - r e b a t i n g  s t a t u t e s  a re  u n c o n s t i t u t i o n a l  would o n l y  end  

t h e  p r o t e c t e d  s t a t u s  o f  i n s u r a n c e  a g e n t s  a n d  make them e q u i v a -  

l e n t  t o  l a w y e r s ,  d o c t o r s ,  s t o c k b r o k e r s ,  p l u m b e r s  and  car 

r e p a i r m e n ,  who m u s t  b e  r e s p o n s i v e  to  m a r k e t  f o r c e s  a n d  compe- 

t i t i v e  p r e s s u r e s ,  a n d  who may b a r g a i n  w i t h  consumer s  o v e r  

t h e i r  fees. Moreover ,  i n s u r a n c e  p u r c h a s e r s  would s t i l l  

r e c e i v e  a  p r o t e c t i o n  n o t  g i v e n  o t h e r  consumer s  s i n c e  a n  a g e n t  

would s t i l l  be  p r o h i b i t e d  from c h a r g i n g  a d i f f e r e n t  commis s ion  

t o  two c u s t o m e r s  r e c e i v i n g  p r e c i s e l y  t h e  same p o l i c y  and 

s e r v i c e  . /  

8/ The D e p a r t m e n t  ( B r .  a t  4 2 )  a r g u e s  t h a t  t h e  a n t i -  
d i s c r i m i n a t i o n  s t a t u t e  would r e q u i r e  a l l  a g e n t s  r e p r e s e n t i n g  
t h e  same company t o  g i v e  i d e n t i c a l  r e b a t e s .  T h i s  i s s u e  i s  n o t  
( f o o t n o t e  c o n t i n u e d )  



I n  t h e  lower c o u r t s ,  t h e  D e p a r t m e n t  a r g u e d  t h a t  a g e n t s  

would n o  l o n g e r  p r o v i d e  c o n s u m e r s  w i t h  t h e  same q u a l i t y  o f  

i n f o r m a t i o n  i f  r e b a t i n g  were p e r m i t t e d ,  b e c a u s e  t h e y  would 

p r e s u m a b l y  a t t e m p t  to  compensa t e  f o r  lower commis s ions  b y  

s e l l i n g  more p o l i c i e s  a n d  s p e n d i n g  less  time w i t h  e a c h  c u s t o m e r .  

The p rob l em w i t h  t h i s  a r g u m e n t  is t h a t  i t  r u n s  c o n t r a r y  t o  t h e  

p r i n c i p l e  t h a t  consumer s  a r e  t h e  b e s t  j u d g e s  o f  t h e i r  own 

i n t e r e s t s .  T h u s ,  i t  may b e  t r u e  t h a t  some a g e n t s  w i l l  c h a r g e  

l o w  p r i c e s  a n d  w i l l  n o t  p r o v i d e  c o n s u m e r s  t h e  same q u a l i t y  o f  

i n f o r m a t i o n  a s  t h a t  p r o v i d e d  b y  a g e n t s  c h a r g i n g  t h e  f u l l  c o m m i s -  

s i o n .  But  t h e  idea t h a t  t h e  s t a t e  o u g h t  t o  " p r o t e c t "  c o n s u m e r s  

f r om l o w e r - p r i c e  i n s u r a n c e  s i m p l y  b e c a u s e  i n  some cases i t  may 

b e  accompanied  b y  l e s s  s e r v i c e  i s  n o t h i n g  s h o r t  o f  t h e  " h i g h l y  

p a t e r n a l i s t i c  a p p r o a c h "  wh ich  h a s  b e e n  r e j e c t e d  a g a i n  and  a g a i n  

b y  c o u r t s  i n  t h i s  s t a t e  and  e l s e w h e r e  when c a l l e d  o n  t o  e v a l u a t e  

l a w s  r e g u l a t i n g  t h e  p r o f e s s i o n s .  V i r g i n i a  S t a t e  Board o f  

Pharmacy  v .  V i r g i n i a  C i t i z e n s  Consumer C o u n c i l ,  425 U.S. 748 ,  

770 ,  96 S.Ct .  1817 ,  1 8 2 9 ,  48 L.Ed.2d 346 ,  363  ( 1 9 7 6 ) ;  -- see The  

F l o r i d a  Ba r  v .  Brumbaugh, 355 So.2d 1186  ( F l a .  1 9 7 8 ) .  T h i s  was 

t h e  F i r s t  Dis t r ic t  C o u r t ' s  c o n c l u s i o n  a s  w e l l .  457 So.2d a t  498.  

T h e r e  i s  n o  l e g i s l a t i v e  h i s t o r y  which i d e n t i f i e s  t h e  a c t u a l  

( f o o t n o t e  c o n t i n u e d )  

p r e s e n t e d  i n  t h i s  case, b u t  i n  o u r  v i e w  v a r i a t i o n s  i n  r e b a t e s  
among a g e n t s  c o u l d  r e f l e c t  d i f f e r e n c e s  i n  s e r v i c e s  a n d  t h e r e f o r e  
would  n o t  b e  d i s c r i m i n a t o r y .  A s  t h e  D i s t r i c t  C o u r t  p o i n t e d  o u t ,  
e v e n  i f  i d e n t i c a l l y  s i t u a t e d  consumer s  n e g o t i a t e d  r e b a t e s  wh ich  
d i f f e r e d  i n  amount ,  t h i s  would  n o t  c o n s t i t u t e  " u n d e s i r a b l e  
d i s c r i m i n a t i o n . "  457 So.2d a t  497.  Nor is t h e r e  s u p p o r t  i n  t h e  
s t a t u t o r y  l a n g u a g e  f o r  t h e  a r g u m e n t  o f  t h e  American C o u n c i l  o f  
L i f e  I n s u r a n c e  A g e n t s  ( B r .  a t  1 4 )  t h a t  t h e  a n t i - d i s c r i m i n a t i o n  
s t a t u t e  a p p l i e s  o n l y  t o  i n s u r a n c e  compan i e s .  To t h e  c o n t r a r y ,  
t h e  p r o v i s i o n  a p p l i e s  e q u a l l y  t o  " a n y  p e r s o n "  i n v o l v e d  i n  t h e  
s a l e  o f  i n s u r a n c e .  S S  626.9521,  626 .9541 (1 )  ( g )  , F l a  S t a t .  
( 1 9 8 4 )  . 



l e g i s l a t i v e  p u r p o s e  o f  t h e  F l o r i d a  a n t i - r e b a t e  s t a t u t e s .  

N e v e r t h e l e s s ,  t h e  American C o u n c i l  o f  L i f e  I n s u r e r s  ( " A C L I " )  

a r g u e s  t h a t  t h i s  C o u r t  c a n  d i s c e r n  t h e  p u r p o s e  f rom h e a r i n g s  

which  o c c u r r e d  i n  N e w  York i n  1905 . '  ACLI B r .  a t  6-9. T h o s e  

h e a r i n g s  were c o n d u c t e d  b y  t h e  Armst rong  C o m m i t t e e ,  whose 

c o n c l u s i o n s  a p p e a r  i n  t h e  Armst rong  R e p o r t  r e l i e d  o n  b y  t h e  

D e p a r t m e n t  a n d  i t s  amici. See ACLI B r . ,  Appendix  a t  1-20.  
7 - 

The Armst rong  C o m m i t t e e  i n v e s t i g a t e d  a v a r i e t y  of unregu-  

l a t e d  f i n a n c i a l  p r a c t i c e s  wh ich  j e o p a r d i z e d  t h e  s o l v e n c y  of 

i n s u r a n c e  compan i e s .  A t  t h e  t i m e  o f  t h o s e  i n v e s t i g a t i o n s ,  N e w  

York had  a n  a n t i - r e b a t e  s t a t u t e ,  b u t  d i d  n o t  h a v e  many o t h e r  

l a w s  which  F l o r i d a  and  o t h e r  s t a t e s  have  t o d a y  to  p r o t e c t  

consumer s  from compan ie s  w i t h  i n s u f f i c i e n t  asse t s  t o  p a y  

claims. T h u s ,  t h o s e  h e a r i n g s  d i d  n o t  assess t h e  merits o f  a n  

a n t i - r e b a t e  s t a t u t e  when t h e  f i n a n c i a l  p r a c t i c e s  of i n s u r a n c e  

c o m p a n i e s  a re  o t h e r w i s e  r e g u l a t e d  t o  a s s u r e  s o l v e n c y .  I n  

f a c t ,  t h e  d i s c u s s i o n  of r e b a t i n g  i n  t h e  Armst rong  R e p o r t  

c o v e r s  less t h a n  a s i n g l e  p a g e  a n d ,  e x c e p t  f o r  a r e f e r e n c e  t o  

"undue  compe t i t i on , ' '  d o e s  n o t  i d e n t i f y  t h e  s t a t e  i n t e r e s t  

which  is  promoted  b y  t h e  a n t i - r e b a t i n g  p r o v i s i o n .  R e p o r t  o f  

t h e  J o i n t  C o m m i t t e e  o f  t h e  S e n a t e  a n d  Assembly  of t h e  S t a t e  of 

N e w  York t o  I n v e s t i g a t e  and  Examine I n t o  t h e  B u s i n e s s  a n d  

A f f a i r s  o f  L i f e  I n s u r a n c e  Companies  Doing B u s i n e s s  i n  t h e  

S t a t e  of N e w  York ,  V o l .  V I I ,  a t  318 ( 1 9 0 6 ) ,  r e p r i n t e d  i n  ACLI 

B r . ,  Appendix  a t  20 .  Th us ,  t h e r e  is n o t h i n g  i n  t h e  Arms t rong  

C o m m i t t e e  R e p o r t  wh ich  p r o v i d e s  a j u s t i f i c a t i o n  fo r  F l o r i d a ' s  

a n t i - r e b a t i n g  s t a t u t e .  



The D e p a r t m e n t  ( B r .  a t  2 2 )  a l s o  a r g u e s  t h a t  r e b a t i n g  

c o u l d  r e s u l t  i n  a p r a c t i c e  known a s  " c h u r n i n g , "  i n  which  

c o n s u m e r s  would  p u r c h a s e  new p o l i c i e s  y e a r l y  i n  order t o  

o b t a i n  r e b a t e s .  S e e  a l so  ACLI B r .  a t  27-29. C h u r n i n g  o c c u r s  -- 
when c o m p a n i e s  o f f e r  c o m m i s s i o n s  w h i c h  r e p r e s e n t  a l a r g e  

p e r c e n t a g e  o f  t h e  f i x e d  a n n u a l  premium d u r i n g  t h e  f i r s t  y e a r  

of t h e  p o l i c y  a s  a n  i n d u c e m e n t  t o  a g e n t s  to  p r o m o t e  t h e i r  

p o l i c y  t o  new c u s t o m e r s .  H e a r i n g s  o n  I n s u r a n c e  A g e n t  Commiss ion 

D e r e g u l a t i o n ,  B e f o r e  t h e  S u b c o m m i t t e e  on  G e n e r a l  O v e r s i g h t  o f  

t h e  House  C o m m i t t e e  o n  S m a l l  B u s i n e s s ,  9 7 t h  Cong., 1st S e s s .  

( "Commiss ion  D e r e g u l a t i o n  H e a r i n g s " )  ( 1 9 8 1 )  , a t  6 ( t e s t i m o n y  o f  

W i s c o n s i n  I n s u r a n c e  C o m m i s s i o n e r  S u s a n  M i t c h e l l ) ,  5 3  ( t e s t i m o n y  

o f  G.  B o w e r s )  . C h u r n i n g  does n o t ,  a n d  would  n o t ,  o c c u r  w i t h  

r e s p e c t  to  t h e  s a l e  o f  a u t o m o b i l e  a n d  p r o p e r t y  i n s u r a n c e  

b e c a u s e  t h e  c o m m i s s i o n  ra tes  a re  f l a t ,  a n d  a g e n t s  h a v e  n o  

i n c e n t i v e  to  t u r n  o v e r  p o l i c i e s  a f t e r  t h e  f i r s t  y e a r ,  s i n c e  

t h e  c o m m i s s i o n  r e m a i n s  c o n s t a n t  i n  s u b s e q u e n t  y e a r s .  

The  D e p a r t m e n t ' s  a r g u m e n t  a p p a r e n t l y  i s  t h a t ,  i f  rebates 

were allowed, c u s t o m e r s  m i g h t  s w i t c h  p o l i c i e s  e v e r y  y e a r  i n  a n  

e f f o r t  to  o b t a i n  a  l a r g e r  r e b a t e  f r o m  t h e  a g e n t ' s  l a r g e r  c o m m i s s i o n  

t h a n  would  b e  o b t a i n a b l e  from t h e  smaller c o m m i s s i o n  p a i d  i n  t h e  

s u b s e q u e n t  r e n e w a l  y e a r s .  T h e r e  a re  s e v e r a l  r e a s o n s  why t h i s  

a r g u m e n t  c a n n o t  j u s t i f y  u p h o l d i n g  t h e  a n t i - r e b a t e  s t a t u t e s .  

F i r s t ,  i t  i s  t h e  c o m m i s s i o n  s t r u c t u r e  a n d  n o t  r e b a t i n g  w h i c h  

would  b e  t h e  c a u s e  of c h u r n i n g .  I n  f a c t ,  t h a t  s t r u c t u r e  c u r -  

r e n t l y  g i v e s  a g e n t s  a n  i n c e n t i v e  t o  t u r n  l i f e  i n s u r a n c e  p o l i c i e s  
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o v e r  y e a r l y ,  and t h u s  c h u r n i n g  c u r r e n t l y  o c c u r s  d e s p i t e  t h e  

a n t i - r e b a t e  laws. Commission D e r e g u l a t i o n  H e a r i n g s  a t  6 ,  53.  

Second ,  a l t h o u g h  c h u r n i n g  c o u l d  i n  t h e o r y  s t i l l  o c c u r  i f  re- 

b a t i n g  were p e r m i t t e d ,  t h e  l i k e l y  outcome is t h a t  it would 

b e  p r e v e n t e d  by  t h e  f r e e  m a r k e t  f o r c e s  which  would b e  u n l e a s h e d .  

Thus ,  i n s u r a n c e  compan ie s  m i g h t  p a y  more n e a r l y  l e v e l  commis- 

s i o n s ,  r e q u i r e  c u s t o m e r s  t o  a g r e e  t o  m u l t i - y e a r  p o l i c i e s ,  o r  

r e f u s e  t o  i n s u r e  c u s t o m e r s  who r e g u l a r l y  p e r m i t  t h e i r  p o l i c i e s  

t o  l a p s e .  I n  s h o r t ,  t h e  compan ie s  have  more t h a n  ample  power 

t o  d e a l  w i t h  a n y  p rob l em r e g a r d i n g  c h u r n i n g  which m i g h t  r e m a i n  

a f t e r  i n v a l i d a t i o n  o f  t h e  a n t i - r e b a t e  s t a t u t e s ,  and  t h e  r e s u l t  

c o u l d  w e l l  b e  b e n e f i c i a l  m e a s u r e s  t o  e l i m i n a t e  c h u r n i n g  a l to -  

g e t h e r .  I n  a n y  e v e n t ,  t h e r e  i s  n o  b a s i s  fo r  t h e  D e p a r t m e n t ' s  

s p e c u l a t i o n  t h a t  a l l o w i n g  n e g o t i a t i o n  o v e r  a g e n t s '  commiss ions  

would r e s u l t  i n  a n  i n c r e a s e  i n  c h u r n i n g .  C o n s e q u e n t l y ,  t h i s  

a rgumen t  is n o t  a s u f f i c i e n t  b a s i s  f o r  s u s t a i n i n g  t h e  a n t i - r e b a t e  

s t a t u t e s .  

A t  p a g e s  6-7 and  21-25 o f  i t s  b r i e f ,  t h e  Depa r tmen t  u s e s  

a sca t te r  g u n  a p p r o a c h  to  a d v a n c e  numerous j u s t i f i c a t i o n s  f o r  

t h e  a n t i - r e b a t e  s t a t u t e s .  Some o f  t h e s e  a r g u m e n t s  a r e  v a r i a -  

t i o n s  o f  t h o s e  d i s c u s s e d  a b o v e  and  r e j e c t e d  b y  t h e  D i s t r i c t  

C o u r t .  457 So.2d a t  499.  A s  f o r  t h e  o t h e r s ,  t h e y  a re  b e s t  

answered  b y  t h e  t e s t i m o n y  o f  W i s c o n s i n ' s  I n s u r a n c e  Commiss ioner  

S u s a n  M i t c h e l l  i n  h e a r i n g s  h e l d  i n  1 9 8 1  i n  t h e  U.S. House of 

R e p r e s e n t a t i v e s :  

F i r s t .  I f  a g e n t s  a r e  p e r m i t t e d  t o  r e b a t e ,  
u n s c r u p u l o u s  compan ie s  a n d  a g e n t s  w i l l  t a k e  
a d v a n t a g e  of u n s u s p e c t i n g  b u y e r s  b y  o f f e r i n g  
l a r g e  r e b a t e s .  



The i n s u r a n c e  i n d u s t r y  is t h e  o n l y  b u s i n e s s  
I know whe re  t h e  word "rebate" h a s  a  n a s t y  
c o n n o t a t i o n .  Most i n d u s t r i e s  c o n s i d e r  rebates 
c o m p e t i t i v e  sa les  t o o l s .  

P e o p l e  who b u y  c o m m o d i t i e s  o r  s e r v i c e s  r a r e l y  
b u y  b a s e d  on  p r i c e  a l o n e .  P e o p l e  who b u y  
i n s u r a n c e  w i l l  c o n s i d e r  a  premium d i s c o u n t  b u t  
t h e y  w i l l  a l s o  c o n s i d e r  s e r v i c e ,  r e p u t a t i o n  of 
t h e  company and  a g e n t  and  t h e  c h a r a c t e r i s t i c s  
o f  t h e  p r o d u c t .  

Second .  Rebates w i l l  g i v e  t h e  s o p h i s t i c a t e d  
b u y e r  a n  a d v a n t a g e  o v e r  t h e  un in fo rmed  b u y e r  
and w i l l  r e s u l t  i n  u n f a i r  d i s c r i m i n a t i o n .  

I n  a n y  m a r k e t p l a c e ,  t h e  s o p h i s t i c a t e d  b u y e r  
h a s  a n  a d v a n t a g e  o v e r  t h e  u n i n f o r m e d  b u y e r .  
Under  i n s u r a n c e  l a w ,  p r i c e  d i s c r i m i n a t i o n  i s  
p r o h i b i t e d  when i t  i s  n o t  b a s e d  o n  t h e  n a t u r e  
and  d e g r e e  o f  r i s k  o r  e x p e n s e s .  C o n s e q u e n t l y ,  
a g e n t s  who o f f e r  d i s c o u n t s  m u s t  d o  so i n  a 
manner  t h a t  t r e a t s  c o n s u m e r s  f a i r l y .  

T h i r d .  T h e s e  p r o p o s a l s  w i l l  d r i v e  t h e  s m a l l  
a g e n t  o u t  o f  b u s i n e s s  and  h u r t  t h e  new a g e n t  b y  
g i v i n g  a n  u n f a i r  a d v a n t a g e  to  l a r g e r  a g e n t s .  

C u r r e n t  r e g u l a t i o n s  may be a r t i f i c i a l l y  
s u p p o r t i n g  more a g e n t s  t h a n  are  needed .  I f  t h e r e  
is  a n  o v e r s u p p l y  o f  a g e n t s ,  t h e r e  may b e  some 
r e d u c t i o n .  However,  if t h e r e  i s  enough  b u s i n e s s  
to  g o  a r o u n d  a t  t h e  r a t e s  b e i n g  c h a r g e d ,  new 
a g e n t s  a n d  small a g e n c i e s  w i l l  h a v e  no p rob lem.  

F o u r t h .  A g e n t s  w i l l  become less  p r o f e s s i o n a l  
i f  t h e y  a re  f o r c e d  t o  compete  w i t h  rebates. 

Remember, e l i m i n a t i o n  o f  t h e s e  l a w s  o p e n s  t h e  
d o o r  t o  new m e t h o d s  o f  p r i c i n g .  Many p r o f e s s i o n a l s  
c h a r g e  h o u r l y  f e e s .  Some c h a r g e  s p e c i f i c  f e e s  fo r  
s p e c i f i c  s e r v i c e s ;  t h e  c u s t o m e r  c h o o s e s  t h e  s e r v i c e  
h e  o r  s h e  w a n t s .  

F i f t h .  A g e n t s  w i l l  demand h i g h e r  commis s ions  f rom 
compan ie s  so t h a t  t h e y  c a n  o f f e r  h i g h e r  r e b a t e s .  
The p r i c e  o f  i n s u r a n c e  w i l l  g o  u p  b e c a u s e  p e o p l e  
w i l l  buy  from t h e  a g e n t  who o f f e r s  t h e  h i g h e s t  
rebate. 



T h i s  a r g u m e n t  l a c k s  l o g i c .  L e t ' s  s a y  t h a t  a 
C a d i l l a c  d e a l e r  s e l l i n g  a $25 ,000  car o f f e r s  a 
$5 ,000  r e b a t e ;  t h e  n e t  cost  o f  t h e  C a d i l l a c  i s  
$20 ,000 .  

L e t ' s  s a y  t h a t  a Fo rd  d e a l e r  s e l l i n g  a $12 ,000  
car o f f e r s  a $2 ,000  r e b a t e ;  t h e  n e t  cost  o f  t h e  
Fo rd  i s  $10 ,000 .  

Does anyone  s e r i o u s l y  b e l i e v e  t h a t  a car b u y e r  
w i l l  p u r c h a s e  a $20 ,000  C a d i l l a c  i n s t e a d  o f  a 
$10 ,000  Fo rd  s i m p l y  b e c a u s e  t h e  r e b a t e  is  l a r g e r ?  
A b u y e r  w i l l  l o o k  a t  t h e  b o t t o m  l i n e .  

The p e o p l e  who a r g u e  t h a t  t h e s e  laws s h o u l d  b e  
r e t a i n e d  w i l l  o f f e r  t h e s e  and  o t h e r  a r g u m e n t s .  
B u y e r s  may b e  m i s l e d  a n d  may make unwi se  b u y i n g  
d e c i s i o n s  u n d e r  a c o m p e t i t i v e  p r i c i n g  s y s t e m .  
T h a t  is t r u e  w h e t h e r  w e  a re  b u y i n g  new tires or  
c h o o s i n g  a s t o c k b r o k e r ,  o r  b u y i n g  i n s u r a n c e .  

The c u r r e n t  s y s t e m  p u t s  i n s u r a n c e  b u y e r s  a t  a 
g r e a t e r  d i s a d v a n t a g e :  The h i g h  commiss ion  p o l i c i e s  
t h a t  b e n e f i t  t h e  a g e n t  a re  n o t  n e c e s s a r i l y  t h e  
p o l i c i e s  o f  g r e a t e s t  v a l u e  t o  t h e  b u y e r .  

Commiss ion D e r e g u l a t i o n  H e a r i n g s  a t  8-9 ( e m p h a s i s  a d d e d  a n d  

f o r m a t  a1 t e r e d )  . 
B e g i n n i n g  a t  p a g e  4 1  o f  i t s  b r i e f ,  t h e  D e p a r t m e n t  i n c l u d e s  

a l a u n d r y  l i s t  o f  r e a s o n s  to  s u p p o r t  i t s  claims t h a t  d e c l a r i n g  

t h e  a n t i - r e b a t e  l a w s  u n c o n s t i t u t i o n a l  would " a d v e r s e l y  i m p a c t  

t h e  i n s u r a n c e  code . "  Some o f  t h e s e  a r g u m e n t s  were made b y  

t h e  D e p a r t m e n t  i n  i t s  p e t i t i o n  f o r  r e h e a r i n g  -- e n  b a n c  a n d  were 

r e j e c t e d  b y  t h e  D i s t r i c t  C o u r t  i n  t h e  r e v i s e d  o p i n i o n  which  

i t  i s s u e d  i n  c o n j u n c t i o n  w i t h  i t s  d e n i a l  o f  t h e  p e t i t i o n  f o r  

r e h e a r i n g .  457 So.2d a t  499.  The r e m a i n i n g  a r g u m e n t s ,  con- 

c e r n i n g  c a l c u l a t i o n  o f  premium r e f u n d s  a n d  t a x e s  ( D e p t .  B r .  a t  

4 4 - 4 7 ) ,  d o  n o t  j u s t i f y  t h e  a n t i - r e b a t e  s t a t u t e s  b e c a u s e  a t  most 

t h e y  would r e q u i r e  i n s u r a n c e  c o m p a n i e s  t o  a d o p t  d i f f e r e n t  

a c c o u n t i n g  p r o c e d u r e s  i f  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  is 

a f f i r m e d .  



b u t  t h e  r e c o r d  d e m o n s t r a t e s  t h a t  t h e y  a re  a c t u a l l y  d e t r i m e n t a l  

T h e r e  is o n e  a d d i t i o n a l  f a c t  t h a t  makes  t h e  a n t i - r e b a t i n g  

s t a t u t e s  p a r t i c u l a r l y  d i f f i c u l t  to  j u s t i f y ,  a n d  t h a t  i s  t h e  

d o u b l e  s t a n d a r d  t h a t  is  a p p l i e d  t o  commercial i n s u r a n c e  

p o l i c i e s .  A l t h o u g h  t h e  a n t i - r e b a t e  laws p r e v e n t  n e g o t i a t i o n s  

o v e r  t h e  a g e n t ' s  commis s ion ,  a g e n t s  r o u t i n e l y  e n g a g e  i n  s u c h  

n e g o t i a t i o n s  w i t h  commercial c u s t o m e r s .  J u s t i c e  D e p a r t m e n t  

R e p o r t  a t  293 ( R .  48 )  ; Commission D e r e g u l a t i o n  H e a r i n g s  a t  41 

( t e s t i m o n y  o f  J. R e g a n ) ,  6 5  ( t e s t i m o n y  o f  P r o f e s s o r  W. S c h e e l ) ;  

C. K u l p  a n d  J. H a l l ,  C a s u a l t y  I n s u r a n c e  a t  875-86 ( 4 t h  e d .  1 9 6 8 ) .  

I n  t h o s e  cases, t h e  company,  t h e  a g e n t ,  and  t h e  c u s t o m e r  nego- 

t i a t e  a s p e c i a l l y  t a i l o r e d  p a c k a g e  which  p r o v i d e s  f o r  t h e  

d e s i r e d  i n s u r a n c e  a t  a n  ag reed -upon  p r i c e .  A s  p a r t  o f  t h e  

n e g o t i a t i o n ,  t h e  a g e n t  and  t h e  c u s t o m e r  a g r e e  on t h e  commiss ion  

to  b e  p a i d .  Because  t h e  premium i n c l u d e s  t h e  n e g o t i a t e d  

commis s ion ,  n o  r e b a t e  is n e c e s s a r y ,  a n d  t h u s  t h e r e  is n o  

v i o l a t i o n  o f  t h e  a n t i - r e b a t e  s t a t u t e s .  However, t h e  end 

r e s u l t  is  t h e  same as  i f  a r e b a t e  had  been  g i v e n ,  and  t h i s  

makes  t h e  a n t i - r e b a t e  s t a t u t e s  p a r t i c u l a r l y  u n f a i r  t o  i n d i -  

v i d u a l s  a n d  e s p e c i a l l y  d i f f i c u l t  to  j u s t i f y  i n  terms o f  t h e  

p u b l i c  welfare. 

2. The A n t i - R e b a t e  S t a t u t e s  Are D e t r i m e n t a l  t o  t h e  
W e l f a r e  o f  t h e  P u b l i c .  

N o t  o n l y  h a s  t h e  D e p a r t m e n t  f a i l e d  t o  show t h a t  t h e  

a n t i - r e b a t e  s t a t u t e s  p romo te  a l e g i t i m a t e  p u b l i c  p u r p o s e ,  

t o  consumer s  i n  F l o r i d a .  T h u s ,  i n  t h e  r e p o r t  i n t r o d u c e d  i n  

s u p p o r t  of Dade C o u n t y  Consumers '  m o t i o n  f o r  summary j udgmen t ,  
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t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  J u s t i c e  c o n c l u d e d  t h a t  i t  

would b e  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  p u b l i c  t o  allow c u s t o m e r s  

t o  b a r g a i n  w i t h  a g e n t s  o v e r  t h e  commiss ion .  The J u s t i c e  

D e p a r t m e n t  R e p o r t  c o n c l u d e s  t h a t ,  among o t h e r  t h i n g s ,  r i g i d  

s t a t e  r e g u l a t i o n  of i n s u r a n c e  h a s  " d i s c o u r a g e d  r a t e  r e d u c t i o n s . "  

I d .  a t  340 ( R .  5 9 ) .  S p e c i f i c a l l y ,  t h e  R e p o r t  s t a t e s  t h a t  - 
r e b a t i n g  o f  i n s u r a n c e  c o m m i s s i o n s  " p r o v i d e s  e a c h  i n d i v i d u a l  

a g e n t  w i t h  t h e  o p p o r t u n i t y  t o  r e d u c e  t h e  l e v e l  o f  c o m m i s s i o n s  

b a s e d  on c o m p e t i t i v e  p r e s s u r e s  a n d  cost  i n c e n t i v e s . "  I d .  a t  

295 ( R .  5 0 ) .  B u t ,  u n d e r  t h e  c u r r e n t  s y s t e m ,  t h e  i n s u r a n c e  

company sets  t h e  s t a n d a r d  commiss ion  f o r  e a c h  t y p e  o f  p o l i c y  

i n  i t s  f i l i n g s  w i t h  t h e  D e p a r t m e n t  o f  I n s u r a n c e ,  a n d  a l l  a g e n t s  

m u s t  c h a r g e  t h e i r  c u s t o m e r s  t h i s  s t a n d a r d  commiss ion .  I f  

d i s c o u n t i n g  were a l l o w e d ,  t h e  a g e n t  c o u l d  n o t  i n c r e a s e  h i s  

commiss ion  above  t h e  s t a n d a r d  r a t e  f i l e d  w i t h  t h e  D e p a r t m e n t ,  

b u t  h e  c o u l d  r e d u c e  h i s  f e e  b y  r e t u r n i n g  p a r t  o f  h i s  commiss ion  

t o  t h e  consumer .  I d .  I t  i s  for t h i s  r e a s o n  t h a t  t h e  J u s t i c e  - 

D e p a r t m e n t  R e p o r t  c o n c l u d e d  t h a t  t h e  o n l y  p o s s i b l e  r e s u l t  o f  

a l l o w i n g  a g e n t s  t o  r e b a t e  a p o r t i o n  o f  t h e i r  f e e s  would  b e  a 

r e d u c t i o n  of i n s u r a n c e  a g e n t s '  commis s ions .  I d .  a t  295-96 ( R .  

50 -51 ) .  

The s a v i n g s  t o  consumer s  f rom r e b a t i n g  would be  enormous.  

I n  C o n g r e s s i o n a l  h e a r i n g s ,  Congressman  L a  F a l c e  e s t i m a t e d  t h a t  

t h e  n a t i o n w i d e  cost  o f  t h e  a n t i - r e b a t e  laws t o  consumer s  is $ 5  

t o  $6 b i l l i o n .  Commiss ion D e r e g u l a t i o n  H e a r i n g s  a t  3 .  Consumers  

Union  i n  i ts a m i c u s  c u r i a e  b r i e f  ( a t  5 )  estimates t h a t  t h e  

cost t o  F l o r i d a  consumer s  i s  $325  m i l l i o n  a y e a r .  



I t  is a l s o  r e l e v a n t  t h a t  e v e r y  o t h e r  p r o f e s s i o n  o p e r a t e s  

w i t h o u t  laws r e q u i r i n g  p r i c e  f i x i n g .  A t t o r n e y s  and d o c t o r s  

are  p e r m i t t e d  t o  b a r g a i n  w i t h  c l i e n t s  and  p a t i e n t s  a s  t o  

t h e  f e e  t o  be c h a r g e d ,  w i t h o u t  i n t e r f e r e n c e  b y  t h e  S t a t e .  

Even s t o c k b r o k e r s ,  whose f e e s  were f i x e d  u n t i l  1975 ,  have  

been  d e r e g u l a t e d  w i t h  no  a p p a r e n t  ill e f f e c t s  o n  t h e  p r o f e s s i o n  

or t h e  p u b l i c .  - S e e  J u s t i c e  Depa r tmen t  Report a t  298 ( R .  5 3 ) ;  

Commission D e r e g u l a t i o n  H e a r i n g s  a t  74.  A s  Consumers Union 

p o i n t s  o u t  i n  i ts  b r i e f  ( a t  3 - 4 ) ,  consumers  have  s a v e d  

h u n d r e d s  o f  m i l l i o n s  o f  d o l l a r s  a s  a consequence  o f  laws 

p e r m i t t i n g  s t o c k b r o k e r s  t o  n e g o t i a t e  t h e i r  f e e s .  I n  l i g h t  o f  

t h e  f a v o r a b l e  e x p e r i e n c e  o f  o t h e i  p r o f e s s i o n s ,  i t  is p a r t i c u l a r l y  

1 s i g n i f i c a n t  t h a t  t h e  Depa r tmen t  h a s  f a i l e d  t o  i d e n t i f y  a n y  

l e g i t i m a t e  r e a s o n  t h a t  t h e  i n s u r a n c e  i n d u s t r y  r e q u i r e s  t h i s  

s p e c i a l  p r o t e c t i o n .  

I n  a d d i t i o n  t o  c a u s i n g  h i g h e r  p r i c e s ,  t h e r e  is a more 

s u b t l e ,  and  p o s s i b l y  s e r i o u s ,  d e t r i m e n t  t o  t h e  a n t i - r e b a t e  

s t a t u t e s :  t h e y  r e i n f o r c e  t h e  i n h e r e n t  c o n f l i c t  o f  i n t e r e s t  

be tween  t h e  a g e n t  and h i s  c u s t o m e r .  S i n c e  i n s u r a n c e  compan ie s  

p a y  a g e n t s  d i f f e r e n t  commiss ions  f o r  d i f f e r e n t  t y p e s  o f  i n s u r -  

a n c e ,  i t  is  t o  t h e  a g e n t ' s  f i n a n c i a l  a d v a n t a g e  t o  s e l l  h i s  

c u s t o m e r  t h e  p o l i c y  c a r r y i n g  t h e  h i g h e s t  commission.  However, 

t h e  s i z e  o f  t h e  commiss ion  may b e a r  no r e l a t i o n s h i p  t o  t h e  

a p p r o p r i a t e n e s s  o f  t h a t  p o l i c y  t o  t h e  p a r t i c u l a r  cus tomer .  To 

t h e  e x t e n t  t h a t  a g e n t s  r e s p o n d  t o  t h e i r  i n s t i n c t s  o f  s e l f - e n -  

r i c h m e n t ,  t h e  p u b l i c  is  i n j u r e d  s i n c e  c u s t o m e r s '  i n t e r e s t s  i n  



r e c e i v i n g  t h e  l e a s t  e x p e n s i v e  and /o r  most a p p r o p r i a t e  p o l i c y  

may t a k e  s econd  p l a c e  t o  t h e  a g e n t ' s  d e s i r e  to  s e l l  a p o l i c y  

y i e l d i n g  a h i g h e r  commiss ion .  J u s t i c e  Depa r tmen t  R e p o r t  a t  

298-301 ( R .  53-56) ; Commission D e r e g u l a t i o n  H e a r i n g s  a t  11-12 

( t e s t i m o n y  o f  Commiss ioner  M i t c h e l l )  , 6 1  ( t e s t i m o n y  o f  P r o f e s s o r  

S c h e e l )  . One s u r v e y  i n d i c a t e d  t h a t  48% o f  a g e n t s  c h o s e  p o l i c i e s  

f o r  new c l i e n t s  o n  t h e  b a s i s  o f  t h e  a g e n t ' s  commiss ion ,  w h e r e a s  

1 7 %  c h o s e  t h e  p o l i c y  w i t h  t h e  lowest p r i c e .  Id. a t  72 & n.2. 

However, i f  t h e  a n t i - r e b a t e  l a w s  were set  a s i d e ,  t h e n  t h e  s i z e  

of t h e  commiss ion  would be  d e t e r m i n e d  b y  n e g o t i a t i o n .  The 

c o m p e t e t i v e  p r e s s u r e  t o  i n c r e a s e  t h e  r e b a t e s  a s  t h e  commiss ions  

i n c r e a s e  would make h i g h  commiss ion  p o l i c i e s  less p r o f i t a b l e ,  

and  would a l l e v i a t e  t h i s  c o n f l i c t  of i n t e r e s t .  

Thus ,  a n y  a r g u a b l e  b e n e f i t  of t h e s e  s t a t u t e s  mus t  b e  weighed  

a g a i n s t  t h e  harm to  t h e  p u b l i c  c a u s e d  b y  t h e  e x c e s s i v e  p r i c e s ,  

which  t h e  s t a t u t e s  r e q u i r e ,  and  t h e  a g e n t ' s  i n h e r e n t  c o n f l i c t  of 

i n t e r e s t ,  which  t h e y  f o s t e r .  Based on  t h e  b a l a n c e s  s t r u c k  i n  

cases p r e v i o u s l y  d e c i d e d  by  t h i s  C o u r t ,  i n  which i t  d e c l a r e d  

o t h e r ,  a n a l o g o u s  s t a t u t e s  u n c o n s t i t u t i o n a l ,  t h i s  C o u r t  s h o u l d  

r u l e  t h a t  t h e  a n t i - r e b a t e  s t a t u t e s  a l s o  v i o l a t e  t h e  d u e  p r o c e s s  

r e q u i r e m e n t s  of t h e  F l o r i d a  C o n s t i t u t i o n .  

C. The A u t h o r i t i e s  R e l i e d  On By The Depa r tmen t  
And I t s  A m i c i  A r e . I n a p p o s i t e .  

The Depa r tmen t  re l ies  p r i n c i p a l l y  o n  t h r e e  cases t o  a r g u e  

t h a t  " i t  is clear  t h a t  t h e  U n i t e d  S t a t e s  Supreme C o u r t  r u l e d  

l o n g  a g o  t h a t  s t a t u t e s  s u c h  a s  t h e  a n t i - r e b a t e  s t a t u t e s  are  
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a p r o p e r  e x e r c i s e  o f  a s t a t e ' s  p o l i c i n g  power." Dep t .  B r .  a t  

1 4 ,  c i t i n g  O'Gorman & Young v .  H a r t f o r d  F i r e  I n s u r a n c e  Co., 282 

U.S. 251,  5 1  S .Ct .  1 3 0 ,  75 L.Ed. 324 ( 1 9 3 1 )  ; German A l l i a n c e  

I n s u r a n c e  Co. v .  Lewi s ,  233 U.S. 3 8 9 ,  34 S .C t .  612 ,  58  L .Ed .  

1 0 1 1  (1914 )  ; Osborn  v .  O z l i n ,  310 U.S. 5 3 ,  60 S . C t .  758 ,  

84 L.Ed. 1074 ( 1 9 4 0 ) .  However, f o r  t w o  r e a s o n s  t h o s e  cases 

are  w h o l l y  i r r e l e v a n t  t o  t h e  i s s u e s  p r e s e n t e d  h e r e .  

F i r s t ,  and  most i m p o r t a n t ,  t h i s  case t u r n s  o n  t h e  a p p l i -  

c a t i o n  o f  t h e  d u e  p r o c e s s  p r o v i s i o n s  o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  

w h e r e a s  t h o s e  cases were d e c i d e d  s o l e l y  u n d e r  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n ,  wh ich ,  a s  w e  d e m o n s t r a t e d  a t  p a g e s  16-17,  

s u p r a ,  h a s  n o  p r a c t i c a l  f u n c t i o n  i n  t h e  s u b s t a n t i v e  d u e  

p r o c e s s  a r e a .  Thus ,  i n  O'Gorman & Young, a n  a g e n t  who had  a 

c o n t r a c t  w i t h  a n  i n s u r a n c e  company f o r  a 25% commiss ion  

c h a l l e n g e d  a Kansas  l a w  which r e s t r i c t e d  h i s  commiss ion  t o  a 

r e a s o n a b l e  r a t e ,  20% i n  t h a t  case. The Supreme C o u r t  u p h e l d  

t h e  c o n s t i t u t i o n a l i t y  o f  t h e  Kansas  l a w  b e c a u s e  it p r o t e c t e d  

consumer s  from e x c e s s i v e  i n s u r a n c e  r a t e s .  Even less r e l e v a n t  

t o  t h e  i s s u e  i n  t h e  i n s t a n t  case are  t h e  German A l l i a n c e  and  

Osborn  cases. I n  German A l l i a n c e  t h e  C o u r t  h e l d  t h a t  t h e  

s t a te  may p l a y  a role i n  s e t t i n g  i n s u r a n c e  r a t e s  b e c a u s e  o f  t h e  

s t a t e '  s i n t e r e s t  i n  p r o m o t i n g  t h e  s o l v e n c y  o f  i n s u r a n c e  c o m p a n i e s ,  

233 U . S .  a t  413 ,  and  Osborn  h e l d  t h a t  t h e  s t a t e  may l i m i t  t h e  

s a l e  o f  i n s u r a n c e  t o  r e s i d e n t  a g e n t s  who are e n t i t l e d  t o  a t  

l e a s t  h a l f  t h e  c o m m i s s i o n . /  

21 The C o u r t  would a p p a r e n t l y  r e a c h  a d i f f e r e n t  r e s u l t  
t o d a y  i n  Osborn  i n  l i g h t  o f - s u p r e m e  C o u r t  o f  N e w  Hampshi re  v .  
P i p e r ,  53 U.S.L.W. 4186 (U.S. Feb.  26 .  1 9 8 5 ) ( s t r i k i n q  down 
L- 

r e s i d e n c y  r e q u i r e m e n t s  f o r  l a w y e r s ) .  



Second,  w h i l e  a l l  o f  t h e  s t a t e  c a s e s  i n v o l v e d  i n s u r a n c e  

r e g u l a t i o n ,  none p u r p o r t e d  to  d e c i d e  t h e  c o n s t i t u t i o n a l i t y  of a n  

a n t i - r e b a t i n g  s t a t u t e .  I n  f a c t ,  t h e i r  o n l y  r e l e v a n c e  to t h e  

i s s u e s  i n  t h i s  c a s e  is t h a t  t h e y  d e m o n s t r a t e  t h a t  t h e  s t a t e  may 

l a w f u l l y  r e g u l a t e  i n s u r a n c e  companies  and  l i c e n s e  i n s u r a n c e  

a g e n t s ,  a  p r o p o s i t i o n  which Dade County  Consumers have  conceded 

s i n c e  t h e  i n c e p t i o n  o f  t h i s  l i t i g a t i o n . = /  

The Depar tment  h a s  a l s o  c i t e d  t e n  c a s e s  from o t h e r  

s t a t e s ,  s u g g e s t i n g  t h a t  t h e y  uphold  t h e  c o n s t i t u t i o n a l i t y  o f  

l a w s  s i m i l a r  t o  t h e  F l o r i d a  s t a t u t e s  c h a l l e n g e d  i n  t h i s  

a c t i o n .  However, e i g h t  o f  t h e s e  c a s e s  a r e  w h o l l y  i r r e l e v a n t  

t o  t h e  c o n s t i t u t i o n a l  i s s u e s  r a i s e d  i n  t h i s  c a s e .  F i v e  o f  

them d o  n o t  even  c o n c e r n  a  c o n s t i t u t i o n a l  and 

t h r e e  c o n c e r n  s t a t u t e s  o u t l a w i n g  r e b a t i n g  by a  l i f e  i n s u r a n c e  

company and  n o t  b y  a n  a g e n t ,  a p r o h i b i t i o n  which a p p e l l e e s  

?-!!I For  t h e  same r e a s o n ,  C o l l i g n o n  v .  La r son ,  1 4 5  
So.2d 246 ( F l a .  1st DCA 1 9 6 2 ) ;  B r e w e r  v .  I n s g r a n c e  Commissioner 
and T r e a s u r e r ,  392 So.2d 593 ( F l a .  1st DCA 1 9 8 1 ) ,  a r e  i n a p p o s i t e  
and were p r o p e r l y  r e j e c t e d  by t h e  D i s t r i c t  C o u r t  when i t  d e n i e d  
t h e  D e p a r t m e n t ' s  m o t i o n  f o r  r e h e a r i n g .  

111 Western  WoodM. & M. Prod.  v .  Argonaut  I n s .  
C o . ,  280 O r .  623, 572 P.2d 1004 ( 1 9 7 7 ) ;  C a l v i n  P h i l l i p s  & - 
C o .  v .  F i s h b a c k ,  84 Wash. 124 ,  146 P. 1 8 1  ( 1 9 1 5 ) ;  - Utah 
Ass 'n  o f  L i f e  U n d e r w r i t e r s  v .  Mountain S.L. I n c .  C o . ,  58 
Utah 579, 200 P. 673 ( 1 9 2 1 ) ;  R i d e o u t  v .  Mars, 99 Miss. 
199,  54 So. 801  ( 1 9 1 1 ) ;  M e t r o p o l i t a n - L i f e  I n s .  C o .  v .  
P e o p l e ,  209 I l l .  42 ,  70 N.E. 643 ( 1 9 0 4 ) .  
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12 /  s p e c i f i c a l l y  h a v e  n o t  c h a l l e n g e d  i n  t h i s  ac t i on . -  

I n  f a c t ,  t h e  Depa r tmen t  h a s  c i t e d  o n l y  t w o  s t a t e  cases 

which i n v o l v e  a c o n s t i t u t i o n a l  c h a l l e n g e  t o  a s t a t u t e  p r o h i b i t i n g  

r e b a t i n g  b y  a g e n t s .  P e o p l e  v .  Formosa,  30 N.E .  492 ( N . Y .  

1 8 9 2 ) ;  1, 144  Pa.  1 0 2 ,  22  A. 867 

( 1 8 9 1 ) .  A s i d e  f rom t h e  f a c t  t h a t  t h e s e  cases were d e c i d e d  a t  

t h e  t u r n  o f  t h e  c e n t u r y ,  n e i t h e r  c o u r t  e x p l a i n e d  t h e  b a s i s  f o r  

i ts  c o n c l u s i o n  t h a t  t h e  a n t i - r e b a t e  s t a t u t e s  promote t h e  

p u b l i c  w e l f a r e .  More i m p o r t a n t l y ,  t h i s  C o u r t  d i f f e r s  m a r k e d l y  

from o t h e r  c o u r t s  i n  i ts w i l l i n g n e s s  t o  r e v i e w  w i t h  c o n s i d e r a b l e  

s k e p t i c i s m  economic p r o t e c t i o n  l e g i s l a t i o n  s u c h  a s  t h e  a n t i - r e b a t e  

l a w s ,  and  t h e r e f o r e  cases from o t h e r  j u r i s d i c t i o n s  a r e  e n t i t l e d  

t o  l i t t l e  if a n y  w e i g h t .  

The F l o r i d a  cases c i t e d  by  t h e  Depar tment  a l s o  d o  n o t  

s u p p o r t  t h e i r  a rgumen t  t h a t  t h e  a n t i - r e b a t e  s t a t u t e s  a re  

c o n s t i t u t i o n a l .  One o f  t h e s e ,  S t a t e  e x  re l .  V a r s  v .  K n o t t ,  

1 3 5  F l a .  206 ,  184  So .  752 ( 1 9 3 8 ) ,  w a s  a c h a l l e n g e  t o  a s t a t u t e  

which r e q u i r e d  t h a t  i n s u r a n c e  a g e n t s  b e  p a i d  by commiss ion ,  

r a t h e r  t h a n  b y  s a l a r y .  Because  o f  t h e  d i f f e r e n c e s  be tween  t h a t  

s t a t u t e  and  t h e  o n e s  a t  i s s u e  h e r e ,  b e c a u s e  t h e  C o u r t  t r e a t e d  

t h e  K n o t t  case p r i m a r i l y  a s  o n e  r a i s i n g  e q u a l  p r o t e c t i o n  i s s u e s ,  

and  b e c a u s e  t h i s  C o u r t  h a s  n e v e r  i n  t h e  l a s t  t h i r t y  y e a r s  c i t e d  

z/ S h o r t r i d g e  v .  H i p o l i t o  C o . ,  114  Ca. 682 ,  300 P. 
467 ( D i s t .  C t .  App. 1931)  ( c h a l l e n g e  t o  s t a t u t e  r e q u i r i n g  
i n s u r a n c e  compan ie s  to  a b i d e  b y  r a t e s  f i l e d  w i t h  s t a t e ) ;  
Leonard  v .  American L i f e  & A n n u i t y  C o . ,  1 3 9  G a .  274 ,  77 S.E. 
4 1  ( 1 9 1 3 )  ( c h a l l e n g e  t o  p r a c t i c e  o f  d i s c o u n t i n g  b y  i n s u r a n c e  
company);  P e o p l e  v .  H a r t f o r d  L i f e  I n s .  C o . ,  252 I l l .  398 ,  96 
N . E .  1 0 4 9 ,  1 0 5 1  (19ll)(constitutionality o f  p r o h i b i t i o n  
a g a i n s t  r e b a t i n g  by  a g e n t s  s p e c i f i c a l l y  n o t  d e c i d e d ) .  



K n o t t  t o  upho ld  a s t a t u t e  a g a i n s t  a claim t h a t  it v i o l a t e d  t h e  

d u e  p r o c e s s  c l a u s e  o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  K n o t t  s i m p l y  

d o e s  n o t  shed  l i g h t  o n  t h e  c o n s t i t u t i o n a l  i s s u e s  r a i s e d  i n  t h e  

c a s e  a t  b a r .  

S i m i l a r l y ,  i n  P i c k e r i l l  v .  S c h o t t ,  55  So.2d 716 ( F l a .  

1 9 5 1 ) ,  - cert .  d e n i e d ,  344 U.S. 815 ,  97 L.Ed. 634 ,  73 S.Ct.  9  

( 1 9 5 2 ) ,  t h i s  C o u r t  u p h e l d  a l a w  p r o h i b i t i n g  l i q u o r  m a n u f a c t u r e r s  

f rom hav ing  a n  i n t e r e s t  i n  o r  g r a n t i n g  e x t e n s i v e  c r e d i t  t o  

r e t a i l  l i q u o r  e s t a b l i s h m e n t s  o n  t h e  g r o u n d s  t h a t  t h e  l a w  b o t h  

r e d u c e d  t h e  monopoly power o f  m a n u f a c t u r e r s  and  t h e  volume o f  

r e t a i l  l i q u o r  sales.  I n  P i c k e r i l l ,  t h e  C o u r t  found t h a t  t h e  

l e g i s l a t u r e  p r o p e r l y  c o n c l u d e d  t h a t  t h o s e  o b j e c t i v e s  were i n  t h e  
a 

p u b l i c  i n t e r e s t  and t h a t  t h e  l a w  had t h e  d e s i r e d  e f f e c t .  Here, 

b y  c o n t r a s t ,  t h e r e  is n o  p u b l i c  i n t e r e s t  i n  k e e p i n g  i n s u r a n c e  

commiss ions  h i g h ,  and  t h e  legi t imate  g o a l s  for  t h e  a n t i - r e b a t e  

l a w s  which t h e  Depa r tmen t  a d v a n c e s  a r e  a c h i e v e d  b y  o t h e r  p r o v i -  

s i o n s  of t h e  F l o r i d a  I n s u r a n c e  Code. 

Thus,  t h e  a u t h o r i t i e s  r e l i e d  on  b y  a l l  t h e  p a r t i e s  

d e m o n s t r a t e  t h a t  t h e  a n t i - r e b a t i n g  p r o v i s i o n s  a re  a n  anomaly  i n  

F l o r i d a .  Sa l e smen  o f  a l l  o t h e r  types a re  p e r m i t t e d  t o  b a r g a i n  

w i t h  consumers  o v e r  t h e  p r i c e  o f  t h e i r  p r o d u c t s  and  s e r v i c e s .  

C a r  d e a l e r s  f r e q u e n t l y  o f f e r  r e b a t e s  a s  l a r g e  as  s e v e r a l  hundred  

d o l l a r s  t o  a t t r a c t  new c a r  b u y e r s .  Even banks  o f f e r  g i f t s  to  

c u s t o m e r s  who open  new a c c o u n t s .  I n  t h e  f a c e  of t h e  p r e v a l e n c e  

o f  c o m p e t i t i o n  and r e b a t i n g  t h r o u g h o u t  t h e  F l o r i d a  economy, 

t h e  C o u r t  mus t  f i n d  a s u b s t a n t i a l  j u s t i f i c a t i o n  i n  o r d e r  t o  

s u s t a i n  t h e  s t a t u t o r y  p r o v i s i o n s  which p r o h i b i t  i n s u r a n c e  
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a g e n t s  f r o m  n e g o t i a t i n g  w i t h  c o n s u m e r s  o v e r  t h e  s i z e  o f  t h e i r  

c o m m i s s i o n s .  B e c a u s e  t h e  S t a t e  h a s  n o t  i d e n t i f i e d  s u c h  a 

j u s t i f i c a t i o n ,  t h e  a n t i - r e b a t i n g  s t a t u t e s  v i o l a t e  t h e  d u e  

process p r o t e c t i o n s  i n  Art ic le  I ,  s e c t i o n  9  of t h e  F l o r i d a  

C o n s t i t u t i o n .  

CONCLUSION 

F o r  t h e  f o r e g o i n g  r e a s o n s ,  t h e  d e c i s i o n  o f  t h e  F i r s t  

D i s t r i c t  C o u r t  o f  Appeal s h o u l d  be a f f i r m e d .  
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