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DESIGNATION OF PARTIES AND ABBREVIATIONS 

The fol lowing amicus c u r i a e  which appear i n  t h i s  appeal  on 

beha l f  of  Appel lan ts  Department o f  Insurance and B i l l  Gunter 

w i l l  be r e f e r r e d  t o  as fo l lows:  

American Council o f  L i f e  Insurance ("ACLI") 

F l o r i d a  Assoc i a t i on  of Insurance  Agents ("FAIA") 

F l o r i d a  Assoc ia t ion  o f  L i f e  Underwri ters  ("FALU") 

Nat iona l  Assoc i a t i on  of L i f e  Underwriters  ("NALU") 

Na t iona l  F r a t e r n a l  Congress of America ("NFCA") 

The American Council  of L i f e  Insurance ,  F l o r i d a  Associa-  

t i o n  o f  Insurance Agents, F l o r i d a  Assoc ia t ion  o f  L i f e  Under- 

w r i t e r s ,  Nat ional  Assoc i a t i on  of L i f e  Underwri ters  and Nat ional  

F r a t e r n a l  Congress of America s h a l l  sometimes be r e f e r r e d  t o  

c o l l e c t i v e l y  as "Amicus Curiae" . 
The Answer Br ie f  of Appel lees  w i l l  be r e f e r r e d  t o  as  

tl  "Appellees B r i e f ,  Pg.  . 
This  J o i n t  Reply Brief  of Amicus Cur iae  w i l l  be r e f e r r e d  

t o  as "Jt .  Reply B r i e f ,  Pg. 11 . 
Any Appendix which accompanied t h e  i n i t i a l  B r i e f  of any 

Amicus Curiae w i l l  be r e f e r r e d  t o  by t h e  u se  of  t h e  a p p r o p r i a t e  

acronym t o  i d e n t i f y  t h e  amicus c u r i a e  and t h e  l e t t e r  "A" 

followed by t h e  a p p r o p r i a t e  page number(s).  For example, 

"(ACLI B r i e f ,  A: )I1 . 
The Record on Appeal be fo re  t h i s  Court w i l l  be r e f e r r e d  t o  

by t h e  use of t h e  l e t t e r  "R" fol lowed by t h e  a p p r o p r i a t e  page 

number(s) as fo l lows  " (R: )I1 . 



Sect  ions 626 -9541 (8) (a)  ' and 626 -61 1 (1 1 ) of  t he  F l o r i d a  

S t a t u t e s ,  t h e  c o n s t i t u t i o n a l i t y  of which i s  chal lenged by 

~ ~ ~ e l l e e s ' ,  w i l l  sometimes be r e f e r r e d  t o  c o l l e c t i v e l y  a s  t h e  

"Ant i-Rebate S t a t u t e s " .  

The C i r c u i t  Court  of t h e  Second J u d i c i a l  C i r c u i t ,  i n  and 

f o r  Leon County, F l o r i d a  i n  Case No. 83-1053 which upheld t h e  

c o n s t i t u t i o n a l i t y  of t h e  Anti-Rebate S t a t u t e s ,  and from which 

an appea l  was i n i t i a l l y  taken by Appellees t o  t h e  F i r s t  

D i s t r i c t  Court  of Appeal,  w i l l  be r e f e r r e d  t o  as t h e  " C i r c u i t  

Court" . 
The F i r s t  D i s t r i c t  Court  of Appeal w i l l  be r e f e r r e d  t o  as 

t h e  "Appel la te  Court". 

The d e c i s i o n  of t h e  F i r s t  D i s t r i c t  Court  of Appeal i n  Dade 

Cty. Consumer Advocate 's  v .  Dept. o f  I n s . ,  457 So.2d 495 (F l a .  

1 s t  D.C.A. 1984) from which t h i s  appea l  has  been taken by 

Appel lan ts  w i l l  sometimes be r e f e r r e d  to  as t h e  "dec is ion" .  

Sec t ion  626.9541 (8) ( a ) ,  F l o r i d a  S t a t u t e s  (1982) ,  has  been 
renumbered as Sec t ion  626 -9541 (1 ) (h) (1 ) , F l o r i d a  S t a t u t e s  (1 983) . 

~ p p e l l e e s  a l s o  improperly argue f o r  t h e  f i r s t  time on appea l  
t h a t  a t h i r d  s t a t u t e ,  Sec t ion  626.621 5(5) (b)  of t h e  F l o r i d a  
S t a t u t e s  which " p r o h i b i t s  persons i n  charge of insurance  agenc ies  
from r e b a t i n g " ,  i s  a l s o  u n c o n s t i t u t i o n a l .  Appel lees  B r i e f ,  Pg.5, 
n.2. I t  is  un tenable  t o  be l i eve  t h a t  t h e  p u b l i c  w i l l  r e ce ive  any 
b e n e f i t  from a t r a n s a c t i o n  i n  which t h e  gene ra l  manager of an  
insurance  company and one of h i s  employee/agents a r e  allowed t o  
r e b a t e  commissions. 



JOINT REPLY BRIEF OF AMICUS CURIAE 
ISSUES ON REVIEW 

I .  WETHER THE APPELLATE COURT APPLIED SEVERAL 
ERRONEOUS STAN D A R E  OF JUDICIAL REV1 EW 

11. WETHER THE ANTI-REBATE STATUTES BEAR 
A REASONABLE RELATIONSHIP TO THE PUBLIC 
WELFARE. 

PREFACE 

For  t h e  convenience of t h e  Cour t  and i n  a n  e f f o r t  t o  avoid 

redundancy and t he r eby  s ave  j u d i c i a l  l a b o r ,  t h e  f i v e  (5 )  Amicus 

C u r i a e  ( e ach  of which would o the rw i se  be e n t i t l e d  t o  f i l e  

s e p a r a t e  f i f t e e n  [ 1 5 ]  page Reply B r i e f s )  hereby f i l e  t h i s  J o i n t  

Reply Br ie f  i n  suppor t  of Appe l l an t s .  



STATEMENT OF THE CASE AND STATEMENT OF THE FACTS 

Amicus Curiae hereby adopt the  Statement of the Case and 

Statement of t h e  Facts a s  s e t  f o r t h  i n  t h e  Brief of Appellants 

Department of Insurance and B i l l  Gunter a s  supplemented by each 

Amicus Curiae and a s  follows. 

Though the ramif ica t ions  of whether t o  p roh ib i t  the 

r eba t ing  of commissions by insurance agents  a r e  complex, t h e  

i s s u e s  properly wi th in  the  scope of j u d i c i a l  review by t h i s  

Court a r e  q u i t e  simple. There has been no t r i a l ,  no d i s -  

c w e r y .  More important ly ,  no evidence was introduced by 

Appellees o r  accepted by t h e  C i r c u i t  cour t3  t o  suppor t ,  much 

l e s s  prove, the  argument of Appellees t h a t  the  Anti-Rebate 

S t a t u t e s  v i o l a t e  the  subs tan t ive  due process clause of t h e  

Flor ida  Cons t i tu t ion  because such s t a t u t e s  do not bear a  

reasonable r e l a t i o n s h i p  t o  the  pub l i c  welfare .  

Before the C i r c u i t  Court, Appellees only f i l e d  an unveri- 

f i e d  complaint (R:1-6), a s  t o  which no answer was f i l e d ,  and a  

Mot ion f o r  Summary Judgment w i  thout  any re levant  supporting 

a f  f  i d a v i t 4  (R: 17-69) . Further ,  Appellees' Motion f o r  Summary 

Judgment included a  memorandum of law which only c i t e d  as  

The Summary Final  Judgment of the  C i r c u i t  Court upheld the  
c o n s t i t u t i o n a l i t y  of t h e  Anti-Rebate S t a t u t e s  "without r e l i a n c e  
on the  a f f i d a v i t s  f i l e d  by the  p a r t i e s .  . . ." (R: 85 ) .  

The four (4) l i n e  " a f f i d a v i t "  of M r .  Walter T. Dartland 
(R:38) does not o f f e r  a  s c i n t i l l a  of evidence to  e s t a b l i s h  any 
v i o l a t i o n  of subs tant ive  due process.  



a u t h o r i t y ,  and did  no t  o f f e r  o r  i n t roduce  as evidence ( R  :6) , an 

u n c e r t i f i e d  copy of an anonymous e i g h t  year  o l d  r e p o r t  by t h e  

Task Group On A n t i t r u s t  Immunit ies,  U.S . Department of J u s t i c e ,  

The P r i c i n g  and Marketing o f  Insurance  (1977) ( t h e  "Ant i -Trust  

Report") .  5 

Thus, Appellees c l e a r l y  f a i l e d  t o  meet t h e i r  burden of 

demonstra t ing t h e  absence of any m a t e r i a l  i s s u e  of l a w  o r  f a c t  

s o  as t o  be e n t i t l e d  t o  summary judgment (R:70-72; 76-77). 

The re fo re ,  t h a t  po r t i on  of  t h e  Summary F i n a l  Judgment of t h e  

C i r c u i t  Court  which denied Appel lees '  Motion f o r  Summary Judg- 

ment should c l e a r l y  be a f f i rmed (R:85, para .  2 ) .  Appel lees  

have not  argued otherwi s e  . 
The foregoing s ta tement  of t h i s  case  is  uncontrover ted.  

Accordingly,  t h i s  Court should a sk :  

The p roba t ive  va lue  of t he  Ant i -Trus t  Report as a u t h o r i t y  i n  
t h i s  appea l  i s  very  l i m i t e d ,  i f  n o t  n i l  (See FALU B r i e f ,  Pgs .  4- 
9 ;  NALU B r i e f ,  Pgs.  1 1 - 1  2 ) .  Appellees f a i l  t o  mention t h a t  t h e  
Report  has  n o t  been a c t e d  upon and t h a t  i t s  recommendations a r e  
i n  d i r e c t  c o n f l i c t  w i th  t h e  p re sen t  v a l i d  except ions  t o  t h e  a n t i -  
t r u s t  and p r i c e - f i x i n g  l a w s  which provide t h a t  "continued s t a t e  
r e g u l a t i o n  of t h e  bus iness  of insurance  i s  i n  t h e  p u b l i c  
i n t e r e s t " ,  15 U.S.C. 5101 1 (1945) ,  i nc lud ing  s t a t e  r e g u l a t i o n  o f :  

11 . . . t h e  s i z e  of canmissions paid by companies t o  
a g e n t s ,  because commissions were a v i t a l  f a c t o r  i n  t h e  
canpanies '  r a t m a k i n g  s t r u c t u r e .  . . ." Trave le r s  I n s .  Co. 
v .  Blue Cross of West Pennsy lvania ,  481 F. C i r  . 
1973),  c e r t .  den ied ,  414 U.S. 1093, 94 S.C:d 8 7 : ~  7:9:33; 
(emphasis added) ; s e e  a l s o ,  C a l i f o r n i a  League of Independent 
Insurance Producers  v.  Aetna Casua l ty  & Sure ty  Co., 175 
F.Supp. 857,  860 (N.D. Cal. 1959). 

- ix -  



" I f  Appellees a r e  not e n t i t l e d  t o  summary 
judgment, then how a r e  they now e n t i t l e d  t o  
t h e  dec is ion  of the  Appel la te  Court which 
holds t h a t  t h e  Anti-Rebate S t a t u t e s  a r e  un- 
c o n s t i t u t i o n a l ,  wi thout  the  b e n e f i t  of any 
evidence?" 

The answer i s  simple. The Appel la te  Court has committed 

c l e a r  r e v e r s i b l e  e r r o r .  The e f f e c t  of t h e  dec is ion  of t h e  

Appel la te  Court  i s  t o  s h i f t  erroneously t h e  burden from Appellees 

on t h e i r  motion f o r  summary judgment t o  nega te  t h e  ex i s t ence  of 

any i s sue  of law o r  f a c t  concerning the  u n c o n s t i t u t i o n a l i t y  of 

t h e  Anti-Rebate S t a t u t e s  t o  Appellants t o  a f f i r m a t i v e l y  e s t a b l i s h  

t h e  c o n s t i t u t i o n a l i t y  of the  Anti-Rebate S t a t u t e s .  

This  unprecedented s h i f t  i n  burden of proof by t h e  Appel la te  

Court has fos t e red  a  " t r i a l  de novo on appeal" ,  wi th  p a r t i e s  

r e fe renc ing  any w r i t i n g  on t h e  s u b j e c t  of r e b a t e s  a s  i f  it were 

evidence o f ,  r a t h e r  than mere a u t h o r i t y  f o r ,  t h e i r  pos i t ion .  

Under a p p l i c a b l e  F lo r ida  law concerning a p p e l l a t e  procedure,  t h i s  

" s h i f t "  i n  burden of proof is  not  only unprecedented, i t  cons t i -  

t u t e s  r e v e r s i b l e  e r r o r  fo r  t h e  reasons discussed below. 



I. THE APPELLATE COURT APPLIED SEVERAL 
ERRONEOUS STANDARDS OF J U D I C I A L  REVIEW 

A. The Appel late  Court Fai led t o  Apply 
The Presumption That The Anti-Rebate 
S t a t u t e s  Are Cons t i tu t iona l  

Under F lor ida  law, i t  i s  wel l  es tabl i shed  t h a t  the  Anti- 

Rebate S t a t u t e s  a r e  presumed t o  be v a l i d  and c o n s t i t u t i o n a l ,  with 

a l l  doubts being resolved i n  favor  of t h e i r  c o n s t i t u t i o n a l i t y  . 
Knight & Wall Company v.  Bryant,  178 So.2d 5 ,  8  (F la .  1965); 10 

Fla .  J u r .  2d, Cons t i tu t iona l  Law, Sect ion  77, p. 296. 

In  add i t ion ,  " i f  any s t a t e  of f a c t s  can be reasonably con- 

ceived which would s u s t a i n  the  exe rc i se  of the  pol ice  power, the  

exis tence  of t h a t  s t a t e  of f a c t s  w i l l  be assumed by the courts." 

10 Fla .  J u r  2d, Cons t i tu t iona l  Law, Sect ion 72, p. 292 (emphasis 

added);  Ex p a r t e  Lewis, 135 So. 147, 150 (Fla .  1931); Spencer v.  

Hunt, 147 So. 282, 287 (Fla .  1933); Hunter v.  Owens, 86 So. 839, 

844 (Fla .  1920). 

Even though the Appel late  Court has held the s t a t u t e s  to  be 

uncons t i tu t iona l ,  the  foregoing presumptions a s  t o  the  cons t i tu -  

t i o n a l i t y  of the  Anti-Rebate S t a t u t e s  and the  exis tence  of any 

conceivable s t a t e  of f a c t s  which would s u s t a i n  such s t a t u t e s  

continue t o  be a l i v e  and we l l  before t h i s  Court. In  r e  E s t a t e  of 

Caldwell, 247 So.2d 1 , 3  (Fla .  1971 ) . 
The dec is ion  of the Appel late  Court erroneously holds t h a t  

the  foregoing presumptions have been rebut ted  without any 

evidence by Appellees t h a t  the  s t a t u t e s  a r e  uncons t i tu t iona l  . 



Accordingly,  t h e  i n s t a n t  dec i s ion  v i o l a t e s  t h e  foregoing we l l -  

e s t a b l i s h e d  presumptions of s t a t u t o r y  v a l i d i t y  and should be 

reversed .  

B .  The Appe l l a t e  Court Fa i l ed  t o  Require  
Appel lees  To Meet The i r  Burden of 
E s t a b l i s h i n g  The I n v a l i d i t y  Of The Anti-  
Rebate S t a t u t e s  Beyond Reasonable Doubt 

A s  t h e  p a r t i e s  cha l lenging  the  Anti-Rebate S t a t u t e s ,  Appel- 

l e e s  have t h e  burden of e s t a b l i s h i n g  t h e  i n v a l i d i t y  of such 

s t a t u t e s  beyond reasonable  doubt. Peoples  Bank, Etc .  v .  S t a t e ,  

Dept. of B .  & F. ,  395 So.2d 521,  524 ( F l a .  1981); A.B.A. 

I n d u s t r i e s  v. Ci ty  of P i n e l l a s  P a r k ,  366 So.2d 761 , 763 ( F l a .  

1979); Knight & Wall Co. v .  Bryant ,  178 So.2d 5  ( F l a .  1965),  

c e r t .  den ied ,  383 U.S. 958, 86 S.Ct. 1223 (1966);  Davis v .  S t a t e ,  - 
146 So.2d 892,  895 ( F l a .  1962). Appellees have simply f a i l e d  t o  

meet t h e i r  burden i n  t h i s  appea l .  

There i s  a b s o l u t e l y  no evidence be fo re  t h i s  Court t o  e s t a b -  

l i s h  beyond a reasonable  doubt t h a t  t h e  Anti-Rebate S t a t u t e s  do 

n o t  bear  a reasonable  r e l a t i o n s h i p  t o  t h e  p u b l i c  we l f a re  and ,  

t h e r e f o r e ,  v i o l a t e  s u b s t a n t i v e  due process .  

I n  f a c t ,  t h e  only  evidence before  t h i s  Court - namely, t h e  

a f f i d a v i t  of James C .  Fogarty (R: 78-82) - c l e a r l y  e s t a b l i s h e s  

t h a t  t h e  Anti-Rebate S t a t u t e s  bear  a reasonable  r e l a t i o n s h i p  t o  

t h e  p u b l i c  w e l f a r e  by a s su r ing  t h e  solvency of insurance  com- 

pan ie s  (R: 8 0 ,  pa ra .  4  and 6 ) ,  p revent ing  u n f a i r  d i s c r imina t ion  

(R: 80-81 , pa ra .  7 ) ,  providing a b e t t e r  q u a l i t y  s e r v i c e  t o  t h e  



publ ic  (R: 81 , para.  9) and helping to  reduce and keep down the  

cos t  of insurance (R : 80,  para.  5 ,  and 81 , para.  9 ) .  Such 

evidence i s  not controverted by any o the r  evidence i n  the  

record.  Appellees f i l e d  no a f f i d a v i t  concerning such mat ters  

which a r e  determinat ive of the i ssue  on appeal.  

The Fogarty a f f i d a v i t  was f i l e d  by Appellants i n  opposi t ion 

t o  the  Motion f o r  Summary Judgment of Appellees. Even though the 

C i r c u i t  Court did not  r e l y  upon such a f f i d a v i t  ( R :  8 5 ) ,  t h e r e  i s  

nothing t o  prevent t h i s  Court from re ly ing  upon it a s  an 

independent b a s i s  fo r  revers ing  t h e  dec is ion  of t h e  Appellate 

Court and affirming the Summary Final  Judgment of the C i r c u i t  

Court . 
I t  is  a we l l  recognized p r i n c i p l e  of a p p e l l a t e  procedure 

t h a t  : 

11 . . . i f  a  t r i a l  judge ' s  . . . judgment . . . can be sustained under any theory r e -  
vealed by the  record on appeal ,  notwi thstand- 
ing the  f a c t  t h a t  the  t r i a l  judge 's  . . . 
judgment . . . may have been bottomed on an 
erroneous theory,  t h e  . . . judgment . . . 
w i l l  be affirmed.' '  Berkman v. M i a m i  National 
Bank, 143 So.2d 535 (Fla .  3d D.C.A 1962). 

S p e c i f i c a l l y ,  i t  has a l s o  been held t h a t  t h i s  Court may aff i rm 

t h e  Summary F ina l  Judgment entered by t h e  C i r c u i t  Court f o r  any 

reason appearing i n  the record,  even though not r e l i e d  upon by 

t h e  t r i a l  judge. Stone v. Rosen, 348 So.2d 387 (Fla .  3d D.C.A 

1977). For example, i n  Hester  v .  G a t l i n ,  332 So.2d 660 (Fla .  2d 

D.C.A. 1976), t h e  Court affirmed t h e  e n t r y  of a summary judgment 

by the  t r i a l  cour t  holding: 



"This court  i s  not bound by the  erroneous 
r a t i o n a l e  o r  reasoning of a  t r i a l  cour t  i f  
t h e  record reveals  an a l t e r n a t i v e  b a s i s  upon 
which t o  uphold t h e  order  o r  judgment." - Id.  
a t  663. 

Accordingly, Appellees have f a i l e d  t o  meet t h e i r  burden of 

proof. A s  a  r e s u l t ,  those por t ions  of t h e  Summary Fina l  Judgment 

o f  the C i r c u i t  Court which uphold the  c o n s t i t u t i o n a l i t y  of the  

Anti-Rebate S t a t u t e s  and grant  a  summary judgment i n  favor of 

Appellants (R: 85-86) should be affirmed. Thus, without any need 

f o r  t h i s  Court t o  consider  t h e  subs tan t ive  i s sue  of t h e  mer i t s  of  

r eba t ing ,  the  decis ion of the Appel late  Court should be reversed 

f o r  f a i l u r e  t o  follow any one of the  foregoing well-establ ished 

s tandards of j u d i c i a l  review. 

C .  The Appel late  Court Applied An 
Erroneous Substant ive Due Process  Tes t  

This  Court should a l s o  reverse  the  dec is ion  of the  Appel late  

Court fo r  using an erroneous t e s t  t o  determine subs tan t ive  due 

process.  In  i t s  dec i s ion ,  the  Appel late  Court improperly held 

t h a t  : 

"The appl icable  standard of review i s  
whether the  challenged a n t  i - r e b a t e  s t a t u t e s  
reasonably and s u b s r a n t i a l l y  promote the  
~ u b l i c  h e a l t h .  s a f e t v  o r  welfare  a s  reaui red  
by the due c iause  of the  ~ l o r i d a  
Const i tu t ion  . . . ." Dade Ctg. Consumer 
Advocate's v. Dept. of I n s  457 So.2d 495, 
497 (Fla .  1 s t  D O C  .A. 1984) ' (emphasis added). 

The app l i ca t ion  by the Appel late  Court of a  "reasonable and sub- 

s t a n t i a l  r e l a t i o n  t e s t "  t o  determine whether t h e  Anti-Rebate 



S t a t u t e s  comply wi th  subs tan t ive  due process  "crea tes"  a  r igorous  

s tandard of review t h a t  cannot be found i n  any o t h e r  F l o r i d a  

dec i s ion .  6  

Contrary t o  the  dec i s ion  on appea l ,  t h e  proper s tandard  of 

a p p e l l a t e  review is  a "reasonable r e l a t i o n  t e s t " .  For example, 

i n  Lasky v .  S t a t e  Fanu Ins .  Co., 296 So.2d 9 (F la .  1974) ,  t h i s  

Court he ld :  

"The t e s t  t o  be used i n  determining 
whether an a c t  i s  v i o l a t i v e  of t h e  due 
process  c l ause  i s  whether the  s t a t u t e  bears a 
reasonable  r e l a t i o n  t o  a permiss ib le  l e g i s l a -  
t i v e  ob jec t ive  . . . ." - Id .  a t  15. 

For t h e  purpose of j u d i c i a l  review of F l o r i d a  insurance l e g i s l a -  

t i o n  such a s  the  Anti-Rebate S t a t u t e s ,  t h i s  Court has cons i s t en t -  

l y  held t h a t :  

11 . . . The t e s t  i s  whether the  l e g i s l a -  
t u r e  a t  t h e  time it e n a c t s  t h e  s t a t u t e  has  a 
reasonable  basis f o r  be l iev ing  t h a t  t he  
s t a t u t e  w i l l  accomplish a  l e g i t i m a t e  l e g i s l a -  
t i v e  purpose." U.S. ~ i d e l i t y  & Guar. ~ 6 .  v .  
De t .  of  Ins . ,  453 So.2d 135 * 5 ,  1362 ( F l a .  

~ p p e l l e e s  a r e  a b l e  to  f ind  only one quo ta t ion  from a 1977 
a t t o r n e y  genera l  opinion c i t i n g  l a w  from o t h e r  s t a t e s  t o  support  
a n  a l l eged  "reasonable and s u b s t a n t i a l  r e l a t i o n  t e s t " .  Appel- 
l e e s '  B r i e f ,  Pg. 19. Even i f  t h e r e  were no F l o r i d a  dec is ion  t o  
which t h i s  Court could look f o r  guidance,  such an a t to rney  
genera l  opinion would "not  [be ]  l e g a l l y  binding . . ." Beverl  
v .  Divis ion of Bev. of  Dept. of Business Reg., 
(F la .  1st D.C.A. 1973); Mi l l e r  v .  Carson, 392 

2 i2  So.2d 6 d  
F.Supp. 51 5 ,  522 

(M.D. F la .  1975). 



In  i t s  r ecen t  dec i s ion  of John Deere I n s .  Co. v .  Dept. o f  

I n s  7 FALR 101 3 (F l a .  1 s t  D.C.A. J an .  24 ,  1985) ,  t he  Appe l l a t e  .' 

Court adopted verbatim t h e  "reasonable  r e l a t i o n  t e s t "  app l i ed  by 

t h i s  Court i n  t he  foregoing U.S. F i d e l i t y  ca se ,  - i d .  a t  1016-1 017, 

and went on t o  hold t h a t  t h e  proper t e s t  t o  determine whether a 

s t a t u t e  " v i o l a t e s  due process  i s  whether i t  bears  a reasonable  

r e l a t i o n s h i p  t o  t h e  s t a t u t e ' s  o b j e c t i v e s  . . . ." - Id .  a t  1018. 

The e f f e c t  of t h e  a p p l i c a t i o n  by t h e  Appe l l a t e  Court  of t h e  

more s t r i n g e n t  "reasonable  and s u b s t a n t i a l  r e l a t i o n  t e s t "  w a s  t o  

s h i f t  er roneously  t h e  burden of proof from Appel lees  who must 

e s t a b l i s h  t h e  i n v a l i d i t y  of t h e  s t a t u t e s  "beyond reasonable  

doubt".  Biscayne Kennel Club v .  F l o r i d a  S t a t e  Racing Commission, 

165 So.2d 762 ( F l a .  1965). A s  a r e s u l t  of  such s h i f t ,  Appel lan ts  

were somehow requi red  t o  prove on appeal  t h a t  t h e  s t a t u t e s  bear  a 

s u b s t a n t i a l  r e l a t i o n s h i p  t o  t h e  p u b l i c  wel fa re .  For t h e  fo re -  

going reason ,  t h e  d e c i s i o n  on appeal  should be reversed .  

In  an unsuccess fu l  a t t empt  t o  d i s t i n g u i s h  c i t a t i o n s  t o  

numerous U.  S. Supreme Court  and o t h e r  f e d e r a l  and s t a t e  supreme 

c o u r t  dec i s ions  upholding t h e  c o n s t i t u t i o n a l i t y  of a n t i - r e b a t e  

s t a t u t e s S 7  Appel lees  argue t h a t  t he  t e s t  used by t h i s  Court t o  

determine s u b s t a n t i v e  due process  " d i f f e r s  markedly" and i s  

See Department's B r i e f ,  Pgs .  13-1 6 and 29-37; ACLI B r i e f ,  
Pgs .  16-23, N A L U  B r i e f ,  Pgs .  1-5. 



"wholly d i f f e r e n t "  from t h e  t e s t  used by such o t h e r  cou r t s .  

Appellees B r i e f ,  Pgs .  1 1  and 16.  To t h e  c o n t r a r y ,  t h e  t e s t  used 

by t h i s  Court and the  United S t a t e s  Supreme Court t o  determine 

s u b s t a n t i v e  due process  i s  e x a c t l y  t h e  same.8 A s  a  r e s u l t ,  t h e  

F l o r i d a  c o u r t s  cons ider  such " f e d e r a l  and F l o r i d a  c o n s t i t u t i o n a l  

guaran tees  a s  imposing t h e  same s tandard  and w i l l  d i s c u s s  them a s  

one." F l o r i d a  Canners Assoc ia t ion  v.  S t a t e ,  Dept. of  C i t r u s ,  371 

So.2d 503 ( F l a .  2d D.C.A. 1979);  F l o r i d a  High School A c t i v i t i e s  

Assoc i a t i on  v.  Bradshaw, 369 So.2d 398, 402 ( F l a .  2d D.C.A. 

1979). 

A s  admitted by Appel lees ,  t h e  t e s t  app l ied  by t h e  United 

S t a t e s  Supreme Court i s  a  " r a t i o n a l  r e l a t i o n s h i p  t e s t "  under 

which l e g i s l a t i o n  i s  upheld "where any l e g i t i m a t e  s t a t e  purpose 

can be conceived" and "on t h e  b a s i s  of pure ly  h y p o t h e t i c a l  

f a c t s . "  Appel lees  B r i e f ,  Pgs.  16-17. The same tes t  i s  appl ied  

by t h i s  cou r t9  which has  c o n s i s t e n t l y  he ld  t h a t  a  s t a t u t e  w i l l  

no t  be he ld  u n c o n s t i t u t i o n a l :  

The F l o r i d a  and United S t a t e s  C o n s t i t u t i o n s  con ta in  i d e n t i c a l  
due process  c l auses .  The F l o r i d a  c o n s t i t u t i o n  prov ides :  "NO 
person s h a l l  be deprived of . . . proper ty  wi thout  due process  of 
law. . . ." Fla .  Const . ,  A r t .  1 ,  89. The C o n s t i t u t i o n  of t h e  
United S t a t e s  i d e n t i c a l l y  p rov ides  t h a t  "nor s h a l l  any S t a t e  
depr ive  any person . . . of proper ty  wi thout  due process  of law. . . ." U .  S. Const . ,  Amend. X I V ,  9 1 .  

See Department's B r i e f ,  Pgs .  8-9 and 12-22; NALU B r i e f ,  Pgs .  
6-1 0. 



I t  . . . where circumstances a r e  conceiv- 
ab le  wi th in  which t h e  law may v n d l v  oDerate. . . . [Tlhe s t a t u t e  s tands  & l e s s  i t - cohc lu -  

. - 
s i v e l y  appears t h a t  t h e r e  a r e  o r  can be no 
conceivable  circumstances upon which it can 
v a l i d l y  oDerate . - - ." Hunter v. Owens. 86 ., - .  - - 

So. 839, 844 (F la .  1920). 

Thus, t h e  dec i s ion  on appeal should be reversed because the  

Appel la te  Court appl ied  an erroneous "reasonable and s u b s t a n t i a l  

r e l a t i o n  t e s t " ,  r a t h e r  than t h e  c o r r e c t  "reasonable r e l a t i o n  

t e s t "  used by both t h i s  Court and t h e  United S t a t e s  Supreme Court 

t o  determine subs tan t ive  due process.  

11. THE ANTI-REBATE STATUTES BEAR A REASON- 
ABLE RELATIONSHIP TO THE PUBLIC WELFARE 

The uncontraverted evidence i n  t h i s  case  e s t a b l i s h e s  t h a t  

t h e  S t a t e  of F lo r ida  has proper ly  exercised i t s  po l i ce  power t o  

adopt the  Anti-Rebate S t a t u t e s .  These s t a t u t e s  bear a  reasonable 

r e l a t i o n s h i p  t o  t h e  p u b l i c  wel fa re  t o  a s s u r e  t h e  solvency of 

insurance companies, prevent u n f a i r  d i sc r imina t ion  (both  d i r e c t l y  

by insurance companies and i n d i r e c t l y  through insurance a g e n t s ) ,  

reduce the  c o s t  of insurance,  provide a  b e t t e r  q u a l i t y  of s e r v i c e  

t o  t h e  p u b l i c  and provide meaningful c o s t  comparison and d i s c l o -  

s u r e  of competing insurance products  (R: 80-81 ) . Appellees 

c a v a l i e r l y  a t tempt  t o  dismiss  such examples a s  mere "wild specu- 

l a t i o n " .  Appellees '  B r i e f ,  Pg.10. However, one need only take  a  

cursory review of t h e  b r i e f s  f i l e d  he re in  t o  determine t h a t  i t  is  

t h e  p o s i t i o n  of Appel lees ,  no t  Appel lan ts ,  t h a t  i s  based upon 

mere specu la t ion .  The arguments of t h e  Department and suppor t ing  



the pos i t ion  of Appellees,  not  Appel lants ,  t h a t  i s  based upon 

mere specula t ion .  The arguments of t h e  Department and support ing 

Amicus Curiae a r e  based upon l e g i s l a t i v e ,  j u d i c i a l  and regula tory  

wisdom a s  well  a s  f e d e r a l  and s t a t e  case precedent involving t h e  

exact issue on appeal.  However, Appellees, who have the  burden 

i n  t h i s  appeal ,  not  only have no supporting evidence but a l s o  

have c i t e d  not one r e b a t e  case on point  i n  t h e i r  favor .  

Appellees admit t h a t  t h e  Anti-Rebate S t a t u t e s  a r e  p a r t  of  

11 compr ehens ive s t a t u t o r y  schemes regula t ing  the  s a l e  of insur-  

ance ." Appellees B r i e f ,  Pg .2. This comprehensive s t a t u t o r y  

scheme, commonly known a s  the F lo r ida  Insurance Code, is  a frame- 

work of c a r e f u l l y  interwoven, interdependent s t a t u t e s  t h a t  have 

been determined repeatedly by the  Flor ida  Leg i s l a tu re  ( inc luding  

review under t h e  Sunset Law i n  1982) and Flor ida  cour t s  

( including the  Appel late  Court) t o  be necessary to  r e g u l a t e  the  

insurance indus t ry  a s  a  whole " t o  a i d  t h e  h e a l t h ,  s a f e t y  and 

pub l i c  welfare." Brewer v.  Ins .  Comm'r Treasure r ,  392 So.2d 593, 

596 (Fla .  1st D.C.A. 1981); Williams v.  Hartford Accident and 

Indemnity Co., 245 So.2d 64 (Fla.1970); Laws 1982, c.82-243, 

Sec.204 ( e f f .  Oct. 1 ,  1982); Laws 1982, c.82-386, Sec.28 ( e f f .  

Oct. 1 , 1982). The Anti-Rebate S t a t u t e s  a r e  an i n t e g r a l  pa r t  of 

t h i s  comprehensive s t a t u t o r y  framework1 O and a r e  necessary t o  

maintain s t a b i l i t y  in  the insurance industry by pro tec t ing  two 

This  s t a t u t o r y  scheme is t r ea ted  c l e a r l y  i n  FALU B r i e f ,  Pgs. 
19-26. a 



e s s e n t i a l  corners  tones  of insurance  r e g u l a t i o n :  t h e  solvency of 

insurance  companies and t h e  prevent ion of u n f a i r  d i s c r  imina- 

t ion. 1 1  

A. The Anti-Rebate S t a t u t e s  Help Assure 
The Solvencv Of Insurance  Com~anies  . 

Appel lees  admit t h a t ,  as a consumer produc t ,  insurance  

" d i f f e r s  from o t h e r  consumer produc ts  i n  two important  ways": 

" F i r s t ,  t h e  consumer o f t e n  does n o t  ob- 
t a i n  t h e  s e r v i c e  he is purchasing u n t i l  a 
s u b s t a n t i a l  per iod of  t ime a f t e r  he  pays h i s  
money. Second, t h e  insurance company' s 
a b i l i t y  t o  provide t h a t  s e r v i c e  depends on 
whether it has  r e t a ined  s u f f i c i e n t  a s s e t s  t o  
pay f u t u r e  c la ims .  I n  r e c o g n i t i o n  of t h e  
need t o  a s s u r e  t h a t  insurance  companies a r e  
s u f f i c i e n t l y  s o l v e n t  t o  f u l f i l l  t h e i r  o b l i -  
g a t i o n s ,  F l o r i d a  and a l l  o t h e r  s t a t e s  have 
enacted comprehensive s t a t u t o r y  schemes regu- 
l a t i n g  t h e  s a l e  of insurance."  Appel lees  
B r i e f ,  Pg.2 (emphasis added).  

I n  r ecogn i t i on  of t h e  foregoing solvency concern,  numerous 

f e d e r a l  and s t a t e  a u t h o r i t i e s  have upheld s t a t u t e s  similar t o  t h e  

Anti-Rebate S t a t u t e s  on t h e  b a s i s  t h a t  they  promote t h e  solvency 

o f  t h e  insurance companies. ACLI B r i e f ,  Pgs.25-26. Rather  than  

a t tempt ing  t o  d i s t i n g u i s h  such we l l - e s t ab l i shed  case  precedent ,  

Appel lees  argue t h a t  a "flaw" i n  t h i s  solvency argument is  t h a t  

a l lowing an agent  t o  r e b a t e  h i s  po r t i on  of t h e  premium, which 

does no t  belong t o  t he  insurance  company, is  "unre la ted  t o  t he  

a c t u a r i a l  soundness of t h e  pol icy" .  Appellees B r i e f ,  Pg.21 . 

I n  a d d i t i o n  t o  p ro t ec t ing  the  solvency of insurance companies 
and prevent ing  u n f a i r  d i s c r i m i n a t i o n ,  t h e  Anti-Rebate S t a t u t e s  
a l s o  he lp  t o  reduce and keep down t h e  c o s t  of i n su rance ,  p r w i d e  
a b e t t e r  q u a l i t y  s e r v i c e  t o  t h e  p u b l i c  and provide meaningful 
c o s t  canpar i son  and d i s c l o s u r e  of canpet ing insurance products .  
(R. 8 0 ,  P a r a .  5 and 81 ,  P a r a .  9 ) .  



In a d d i t i o n  t o  being wrong, Appellees '  "flaw" argument is  

not  supported by, and is  con t ra ry  t o ,  t he  evidence. ( R :  80 ,  

Para.6) A s  a  r e s u l t  of reba t ing  and "churning", l 2  t h e  number of 

p o l i c i e s  t h a t  w i l l  prematurely l apse  a f t e r  t h e  f i r s t  year w i l l  

g r e a t l y  increase .  A s  a  r e s u l t ,  insurance companies w i l l  not  

recover  t h e i r  a c q u i s i t i o n  expenses i n  ob ta in ing  such p o l i c i e s  

which a r e  ca l cu la t ed  to  be recovered over a  normal po l icy  l i f e .  

(ACLI B r i e f ,  Pgs.27-28, e s p e c i a l l y  n.4). The obvious r e s u l t  of  

r eba t ing  and churning w i l l  be increased admin i s t r a t ion  c o s t s  and,  

t h e r e f o r e ,  reduced income t o  t h e  insurance companies. I n  

addi  t ion ,  increased po li cy l a p s e s  due to  reba t ing  and churning 

w i l l  cause insurance companies t o  l o s e  t h e  p r o f i t  a f t e r  t h e  f i r s t  

y e a r  t h a t  they would otherwise earn.  The end r e s u l t  w i l l  be an 

adverse  e f f e c t  on t h e  solvency of insurance companies o r ,  a l t e r -  

n a t i v e l y ,  increased insurance c o s t s  t o  the  publ ic .  

In  add i t ion  t o  having no con t rove r t ing  evidence,  Appellees 

have no response t o  the  foregoing solvency arguments. Appellees 

m i s s  t h e  e n t i r e  point  by d i scuss ing  t h e  incen t ive  of t h e  in su r -  

ance agent  t o  churn o r  t u r n  over p o l i c i e s .  Appellees B r i e f ,  Pg. 

25. I t  i s  t h e  i n c e n t i v e  of t h e  buying p u b l i c ,  no t  t h e  agen t ,  t o  

churn p o l i c i e s  caused by reba t ing  t h a t  w i l l  adversely a f f e c t  t h e  

insurance indus t ry .  

l 2  "Churning" i s  a  p r a c t i c e  under which buyers would purchase 
new l i f e  insurance p o l i c i e s  each year t o  o b t a i n  t h e  h igher  r e b a t e  
r e s u l t i n g  from l a r g e r  f i r s t  year  agents '  commissions. The 
Department and i t s  Amici have argued ex tens  i v e l y  t h a t  churning 
would s u b s t a n t i a l l y  and adversely a f f e c t  t he  solvency of the  
insurance indus t ry .  ACLI B r i e f ,  Pgs . 26-30. 



In  r ecogn i t i on  of t h e  "churning" problem, Appellees sugges t  

t h a t  t h e  e n t i r e  insurance  system be r e w r i t t e n 1  t o  r e q u i r e  i n s u r -  

ance companies t o :  

'1 . . . pay  more n e a r l y  l e v e l  commissions, 
r e  u i r e  customers t o  agree  t o  mul t i -year  p o l i c i e s ,  + o r  r e  use  t o  i n s u r e  customers r e g u l a r l y  permit  
t h e i r  p o l i c i e s  t o  l apse .  . . . *' Appel lees  B r i e f ,  
Pg. 26 (emphasis added).  

Such a r e f u s a l  by companies t o  i n s u r e  customers w i l l  s u r e l y  lead 

t o  t r o u b l e .  A t  b e s t ,  i t  i s  n o t  ve ry  p u b l i c  s p i r i t e d ,  e s p e c i a l l y  

caning from a so -ca l l ed  consumer advocate .  A t  wor s t ,  it i s  a 

r a d i c a l  economic theo ry  and an e x t r e m i s t  remedy. Contrary  t o  

Appe l l ee ' s  claim t h a t  t h e  Ant i -Discr imina t ion  S t a t u t e  p rov ides  

"complete p ro t ec t ion" ,  such a r e f u s a l  t o  provide insurance  w i l l  

c r e a t e  t h e  p o t e n t i a l  f o r  u n f a i r  d i s c r i m i n a t i o n  t o  t h e  p u b l i c  t h a t  

i s  n o t  prevented by t h e  Ant i -Discr imina t ion  S t a t u t e .  

Furthermore,  as  p a r t i e s  cha l lenging  these  s t a t u t e s ,  

Appel lees  a r e  n o t  allowed t o  s p e c u l a t e  and conceive of a  s t a t e  o f  

f a c t s  under which t h e  s t a t u t e s  may be u n c o n s t i t u t i o n a l .  To t h e  

c o n t r a r y ,  it i s  Appel lan ts  who a r e  e n t i t l e d  t o  t h e  b e n e f i t  of  

whi le  Appel lees  concede t h a t  r eba t ing  should c e r t a i n l y  no t  
be allowed as t o  t h e  "ne t  premium" t h a t  goes t o  t h e  insurance  
company, Appellees B r i e f ,  Pgs .  1 0  and 34-35, they f a i l  t o  po in t  
ou t  t h a t  t h e r e  i s  a b s o l u t e l y  no d e f i n i t i o n  o f  "ne t  vremium" i n  
t h e  F l o r i d a  Insurance  code .- See Sec t  ion 627.041 (2) ;  F la .  S t a t .  
(1 983) ; Sec t ion  627.403, F l a .  S t a t .  (1 983). 

l 4    he i s s u e s  r a i s e d  by, and suggested s o l u t i o n s  o f ,  Appellees 
c l e a r l y  go toward t h e  wisdom of t h e  Anti-Rebate S t a t u t e s  which i s  
a m a t t e r  f o r  t h e  F l o r i d a  L e g i s l a t u r e  t o  cons ider .  ACLI B r i e f ,  
Pgs .  35-37. a 



"any state of facts [that] can be reasonably conceived which 

would sustain" these statutes. Jt. Reply Brief, supra at 1. 

B. The Anti-Rebate Statutes Prevent 
Unfair Discrimination Amonq Policyholders 

In response to extensive arguments that the Anti-Rebate 

Statutes prevent discrimination,15 Appellees incorrectly state 

that Section 626.9541(1) (g) of the Florida Statutes (the "Anti- 

Discrimination Statute") "provides complete protection against 

any unfair discrimination". Appellees Brief, Pg. 22. By its own 

terms, the Anti-~iscrimination Statute does not apply to prevent 

discrimination as to property and casualty insurance only "life 

. . ., accident, disability or health insurance. . . ." By its 
own terms, the Anti-Discrimination Statute also applies only to 

the actual "terms and conditions" of the insurance contract and 

does not regulate the extra-contractual actions or promises of 

agents in the field, such as rebating and other unfair trade 

practices set forth in Section 626.9541(1) (h). 

Furthermore, Appellees fail to respond to the "agency" argu- 

ment that allowing the agents of insurance companies to rebate 

will simply allow insurance companies to increase commissions to 

agents with the understanding that the amount of such increased 

commission will be used by the agent as an indirect rebate by the 

l5 Department Brief, Pgs. 11-16; ACLI Brief, Pgs. 11-23; FALU 
Brief, Pgs. 10-14 and 26-42. 



insurance company to  induce customers. ACLI  B r i e f ,  Pgs. 14-1 6. 

Appellees admit the  c o n s t i t u t i o n a l i t y  of s t a t u t e s  "outlawing 

rebat ing  by a  l i f e  insurance company. . . ." Appellees B r i e f ,  

Pg. 34-35. Thus, r eba t ing  w i l l  only allow insurance companies t o  

do i n d i r e c t l y  t h a t  which they cannot do d i r e c t l y  - namely, d i s -  

cr iminate  by using t h e i r  agents through the  guise  of "increased 

canmission rebates" .  I f  rebat ing i s  allowed, an obvious r e s u l t  

w i l l  be t h a t  t h e  Anti-Discrimination S t a t u t e  w i l l  provide mean- 

i n g l e s s  p r o t e c t i o n ,  not  "complete1' p ro tec t ion  a s  argued by 

Appellees. 

I n t e r e s t i n g l y ,  Appellees admit t h a t  : 

11 . . . t h e  S t a t e  has  the  power t o  regu- 
l a t e  insurance agents . . . by p roh ib i t ing  
d iscr iminat ion  through s e c r e t  r eba tes .  . . ." Appellees B r i e f ,  ~ g m e m p h a s i s  added). 

Without t h e  Anti-Rebate S t a t u t e s ,  t h e r e  would be - no l e g i s l a t i o n  

t o  prevent such "secre t"  rebates  which a r e  not separa te ly  defined 

i n  t h e  F lo r ida  Insurance Code. Therefore,  by Appellees '  own 

admission, the  Anti-Rebate S t a t u t e s  bear a  reasonable r e l a t i o n -  

s h i p  t o  t h e  pub l i c  welfare t o  prevent s e c r e t  r eba tes .  

The "double standard. .  .applied t o  commercial insurance 

po l i c i e s"  al luded t o  by Appellees,  (Appellees B r i e f ,  Pg.29), i s  

l imi ted  to  only casual ty  insurance and e s s e n t i a l l y  involves an 

inappos i te  f a c t u a l  s i t u a t i o n  where a  s o p h i s t i c a t e d ,  commercial 

purchaser nego t i a t e s  f o r  a  customized pol icy  (not the commission) 

fo r  a  customized r i s k .  Such s i t u a t i o n s  obviously do not  involve 



the  s tandard ,  mass-produced pol icy s i t u a t i o n  which i s  the  subjec t  

matter  on appeal.  Furthermore, the  insurance companies a r e  

required to  f i l e  a  deviated r a t e  with the  Insurance Commissioner 

f o r  any such t r ansac t ion .  

In  Afro-American L i f e  Ins .  Co. v .  La Ber th ,  136 Fla .  37, 186 

So. 241 (1939), t h i s  Court s t rong ly  objected t o  d iscr iminat ion  

between l i f e  insu ran t s  as  aga ins t  publ ic  pol icy:  

I I . . . provisions of l i f e  insurance 
p o l i c i e s  which d iscr iminate  between borrowing 
and non-borrowing i n s u r a n t s ,  a s  regards 
opt ions allowed, have, i n  most cases where 
t h e  quest ion has a r i s e n ,  been held t o  be 
i n v a l i d ,  e i t h e r  i n  t h a t -  they v i o l a t e  a  
s t a t u t e  p m t i n g  d iscr iminat ion  between 
insuran t s  of t h e  same c l a s s ,  or because such 
d iscr iminat ion  i s  deemed O D D O S ~ ~  t o  ~ u b l i  c  ~~~ - - - - -  

policy."  Id. a t  246 (emphasis added). 

Rebating, a s  advocated by Appellees,  w i l l  a l s o  r e s u l t  in  the  same 

type of u n f a i r  d iscr iminat ion  between insuran t s  which t h i s  Court 

has previously held t o  be aga ins t  "publ ic  policy." 

Furthermore, t h e  C i r c u i t  Court s p e c i f i c a l l y  held a s  a  

f inding  of f a c t  in  i t s  Fina l  Summary Judgment t h a t  the Anti-  

Rebate S t a t u t e s :  

11 . . . a r e  a  v a l i d  exerc ise  of the  po l i ce  
vower of t h e  S t a t e  of F lor ida  and a  v a l i d  
exe rc i se  of i t s  regula tory  au thor i ty  t o  
p r o t e c t  t h e  pub l i c  from d i s c r i m i n a t i o z '  
(R:85, para.  3 ) .  

Appellees have f a i l e d  to  provide any evidence t h a t  cont rover ts  

the  foregoing f indings  of f a c t  of t h e  C i r c u i t  Court. 



In Section 626.9541 (1) (h) 2 of the Florida Statutes, the 

Florida Legislature has also equated discrimination with 

rebating. Seee FALU Brief, Pgs. 12-14. 

Florida Legislature has also equated discrimination with re- 

bating. See FALU Brief, Pgs. 12-14. 

It becomes clear that the Afro-American case, the findings 

of fact of the Circuit Court and the Florida Legislature consider 

discrimination concerning insurance to be against public 

policy. In addition, the latter two equate discrimination with 

rebating. 

111. CONCLUSION 

For the reasons set forth above and for the additional 

reasons advanced in the Reply Brief of Appellants, this Court 

should reverse the decision of the Appellate Court and affirm the 

Final Summary Judgment of the Circuit Court. Alternatively, 

given the absence of any significant evidentiary record on 

appeal, this Court should remand this case to the Circuit Court 

for the taking of evidence relating to the constitutionality of 

the Anti-Rebate Statutes. 
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