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STATEMENT OF THE CASE 

The State of Florida invoked discretionary jurisdiction of this 

Court pursuant to certified questions propounded by the Fifth District Court 

of Appeal in the case at bar (case no. 66,213). 

Subsequently, Clifford Wayne Gordon, also filed to invoke this 

Court's discretionary jurisdiction in the same case (case no. 66,273). This 

Court accepted jurisdictOOn pursuant to both causes. 

By order of this Court, on Iecenher 21, 1984, both of these 

causes were consolidated. 

The State of Florida herein, will consolidate a reply brief in 

case no. 66,213 with an answer brief in case no. 66,273. 

Respondent's answer brief in case no. 66,213 on behalf of Clifford 

Wayne Gordon, will be referred to in the record as RAE. Clifford Wayne 

Gordon's initial brief (filed as petitioner I s brief on the nerits in case 

no. 66,273 and 66,213) will be referred to in the record as PBM. 

The state's initial brief, filed in case no. 66,213 (filed as 

petitioner's brief on the merits). will be referred to in the record as SPBM. 
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SUMMARY OF ARGL'HENT� 

paINI' I: 

DWI manslaughter and second degree murder do have mutually 

exclusive elem=nts, thus cannot be deemed the "same offense." 

POrnTS II & III: 

Chio v. Jolmson, U.S. , 104 S.Ct. 2536, __ 

L.Ed.2d (1984), does not preclude the State of Florida from enacting 

and enforcing section 775.021(4), Florida Statutes (1981), and thus separate 

convictions and punishments may be imposed for one criminal transaction 

where such transaction violates two (2) or more crinrlnal statutes, excluding 

lesser included offenses. 
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POTI-rr I 

~1 MANSIAUGHIER HAS DIFFERING STATUfORY 
ELEMENIS FROM SECOND DEGREE MURDER, .AND 
1HUS IMI MANSIAUGlITER CANNOT BE A LESSER 
INCLUDED OFFENSE OF SEUJND DEGREE MURDER. 

.ARGUMENT 

Initially, Mr. Gordon argued that 00 manslaughter and second 

degree murder contained tm.ltua11y exclusive elements (PEN 1, 7-9). 'Ihi.s 

analysis, although arguing that only one conviction could result from one 

(1) homicide victim, implicitly agreed with the analysis given by the Fifth 

District Court of Appeal in the case at bar. The fifth district analyzed the 

statutory elements for both offenses, and held that each offense requires 

proof of an element that the other does not. 

However, in Mr. Gordon t s answer brief on the marits, he ~ 

argues that the offense in the case at bar "are not only necessarily lesser 

included in each other ,they are the sane offenses except for penalty" 

(RAE 5) (emphasis not supplied). Perusal of the Court's decision in 

Baker v. State, 377 So.2d 17 (Fla. 1979), would belie this latter contention. 

'Ibis Court held that a conviction for 00 rrans1aughter (now § 316.193, Fla. 

Stat. 1983) does not require a causal cormection between the intoxication and 

the resulting death. The elements are: (1) a death occurred; (2) the death 

resulted fran the operation of a vehicle by the defendant; (3) the defendant 

was intoxicated at the time he operated the vehicle. But this Court went on 

to explain that neither specific intent nor causal connection between the 

act and the death is an element of the crime. There is no burden upon the 

state to show that at the time of the incident the defendant was negligent. 

1hi.s Court explained: 

'!hat element is established if it 
be shown that he was not, at the t:i:rre, 
in possession of his faculties due to 
the voluntary use of intoxicants. 
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In view of what was written by the Court 
in CannOn v.State,9l Fla. 214 107 So.360, 
the negligence occurred at the ti.Ire the 
driver, drUnken to the extent narmd in the 
statute, entered the vehicle and proceeded 
to operate it and that negligence attached 
at the time the collision occurred, resulting 
in the death for which the defendant was 
placed on trial. It was not necessary to 
show that there was additional negligence 
men the col1ission occurred . . . 

Id. at 18. This Court went on to explain that the defendant was correct when 

he argued that proximate causation is an elermnt of proof for a manslaughter 

conviction based upon culpable negligence pursuant to section 782.07 Florida 

Statutes (1977) ,Id. at 19. lhder this analysis, it is clear in the case 

at bar, that mr manslaughter certainly c.bes rot require the state to prove 

that the defendant conmitted an act eminently dangerous to another and 

evincing a depraved milnd regardless of human life. Since manslaughter is 

a necessarily lesser included offense of second degree murder, and by the 

wording of the second degree llJ.Ul::'der statute [§ 782.04(2) Fla. Stat. (1981)] 

it is clear that proximate causation is an element for second degree m.trder. 

Mr. Gordon should take no comfort from the case of State v. Young, 

371 So. 2d 1029 (Fla. 1979). Mr. Gordon correctly points out that the con

clusion reached by this Court is that vehicular homicide was a lesser in

cluded offense of manslaughter resulting from the operation of a rotor 

vehicle [but not IMI manslaughter (RAE 9)]. Mr. Gordon then argues that 

this decision essentially stands for the proposition that since these 

offenses contain one major constituant e1enent (i.e. J the killing of one 

human being), that the implied holding of this case is that only one m.trder 

conviction can be obtained for one criminal transaction (RAE 9-10). This 

argurmnt goes well beyond Yohat 'State v . Young, supra held. This decision 

never construed the effect of section 775.021(4), Florida Statutes (1979), 
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and indeed it was not necessary to reach the issue in the case at bar; the 

state was not seeking to impose multiple convictions and sentences. 

Mr. Gordon, in arguing that n.vr manslaugj:lter and second degree 

murder are the same "offenses" where there is only one murder victim, has not 

and cannot rationalize such an argurrent in lieu of this Court's holding in 

Scott v. State, 453 So.2d 798 (Fla. 1984) (SPBM 5). Under Scott the defendant's 

convictions and sentences for manslaughter and child abuse were upheld even 

though one criminal transaction occurred (i. e., the events that conprised the 

child abuse also resulted in the manslaughter) . 

Mr. Gordon relies on and quotes from Bifulco v. United States, 

447 U.S. 381, 100 S.Ct. 2247, 65 L.Ed.2d 205 (1980) (RAB 5-6). In Bifulco, 

the Suprezre Court held that it would not interpret a statute so as to increase 

the penalty when the interpretation could be based on no lOOre than a guess as 

to what congress had intended. In the case at bar, reading section 775.021(4), 

Florida Statutes (1981), it is clear that this Court need not guess as to what 

the Florida Legislature had intended. Indeed, this statute has all ready been 

interpreted against t'Jr. Gordon's position in State v. Baker, 452 So. 2d 927 

(Fla. 1984), and State v. Baker, 456 So.2d 419 (Fla. 1984). 

As ~lained by the state in its initial brief, (SPBM 10-11) the 

holding in Chio v. Johnson, u.s. 104 S.Ct. 2536 L.Ed.2d 

(1984), reaffinns the Suprene Court's decision in Y.d.ssouri v. Hunter, 

U.S. __ 103 S.Ct. 673, __ L.Ed.2d __ (1983). In Hunter, the Suprere 

Court held that the double jeopardy clause rrerely prohibits a court from sen

tencirlg a defendant to a greater punis'hIrent than that prescribed. by the leg

islature. In escence this decision allows such statutes as 775.021(4), 

Florida Statutes (198l)~ to stand. 

1� Section 775.021(4) E'lorida Statutes (1983) was subsequently amended by the 
1egisla~e but the interpretation of the statute by thi:s Court has not been 
affected by such arrendrrent. See, State v. Baker, 452 So.2d 927 (Fla. 1984), 
and State v. Baker, 456 So. 2cf7iT9 (Fla. 1984). 
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Mr. Gordon argues that the State could have also charged and 

obtained convictions and sentences for the additional offenses for vehicular 

homicide [§ 782.071, Fla. Stat~ (1981) L third degree murder [§ 782.04(4), 

Fla. Stat. (1981) J, and manslaughter [§ 782.07, Fla. Stat. (1981) J. But man

slaughter is a necessarily lesser included offense of second degree IWrder 

and under the schedule of lesser included offenses vehicular harAJcide is a 

lesser included offense of rUI manslaughter. See, Florida Stanc;1ard Jury 

Instructions (Crinrin8l), section 782.04(2h Florida Statutes (1983~ and section 

316.1931(2), Florida (1983), respectively. But in any event, if one criminal 

transaction does result in the violation of a mmber of crinrinal statutes 

(RAB 10), then the state may obtain multiple convictions and sentences pursuant 

to the mandate of 775.021(4), Florida Statutes (1981). 
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POINTS 11& III 

'IRE rouBIE JEOPARDY CIAUSE OF FLORIDA'S 
AND TIIE UNITED STATE'S OONSTIwrrONS 
00 NOr BAR SEPARATE CONVICTIOl\TS NOR SEN
'lENCES FOR MJLTIPIE CRIMINAL STAWIES 
BASED UPON ONE CRIMINAL TRANSACTION. 

(hio v.Johnson,supra explained that the Suprema Court would 

give deference to the Chio Legislature regarding multiple sentences based 

upon Chio' s statutory scheme regarding imposing rrultip1e sentences. As ex

plained in this opinion, Ohio law prohibits multiple sentences for "allied 

offenses. " The Florida Legislature in enacting section 775.021(4), Florida 

Statutes (1983), has no such limitation and such a scheme was rea£firned and 

recognized in Chio v. Johrison, by citing the case of Mi..ssouri v. Hunter, supra 

(SPBM 9-10) . 

Mr. Gordon attempts to find support in his position from the 

dissent of Judge Cowart in Akins V. State, So.2d (Fla. 5th IX'A 1984) 

[9 F.L.W. 2541, Decenber 6, 1984]. Judge Cowart explained that the aggravated 

assault charge was the basis which fomed the attempt to conmitt amed robbery. 

So the attempt included all the e1errents of the completed facilitating offense 

(i. e., the aggravated assault). Judge Cowart did acknowledge that double 

jeopardy principles did not prohibit separate judgements and sentences on a 

conp1eted arned robbery and a c0l:Ip1eted aggravated assault. Judge Cowart did 

acknowledge that his analysis entailed a two step process. He explained that 

the first step was to abstractly compare the e1eIIEnts of the two offenses. 

It is clear from the opinion in the case at bar that this first step can be 

canp1eted because INJI manslaughter and second degree murder have distinct 

statutory elements. But in Ak.ens Judge Cowart explained that he could not 

make any such comparison for an atten:pt because an attempt contained vague 
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e1enents which could constitute any overt act. 50 as a practical matter, 

step one could not be completed because an attempt could not be ~ared 

for the sa:ne or differing e1em:mts of another offense. Thus, Judge Cowart 

had to go to the second step, that is compare factual bases for the two 

offenses. In the case at bar it is not necessary to go to the second step 

to canpare factual bases because the first step can easily be attained, Le., 

each statute containes differing elenents that the other does not. In any 

event, this Court in State v. Baker, 452 8o.2ci 927, supra, based its reasoning 

in a large part on the dissent of Judge CcMart in Baker v. State, 431 So. 2d 

263 (Fla. 5th IX:A 1983). '!he analysis in the dissent in the latter case 

would apply equally to the case at bar. 

Mr. Gordon relies upon Muszynski v. State, 392 So.2d 63 (Fla. 

1981) to support his position. He should find no solace in this case as 

evidenced by the following quote and holding in that case: 

In SUIIIJary, we affirm appellant's con
victions of first degree murder and theft 
of a m::>tor vehicle. We vacate the con
victions of second degree murder, robbery, 
and aggravated battery because· they· are 
necessarily included in the felony1l1lItder 
conviction. 

Id. at 65 (emphasis applied). Inasmuch as Mlszynski, is limited to 

necessarily lesser included offenses, this case carmot possibly help Mr. 

Gordon's cause. 

What Mr. Gordon seeks in essence" would be to engraft a judicial 

acception on to section 775.021(4), Florida Statutes (1981). There is no 

reason not to apply the same analysis for hcmicide cases that is applied to 

other criminal statutes Vlhen examining the issue of nultip1e convictions and 

sentences for one criminal transaction. To make such an acception as Mr. 

Gordon proposes, would not only in part vitiate section 775.021(4), Florida 
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Statutes (1981) J but would further add to the confusion and ambiguity in 

the issue of doUble jeopardy. 
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• CONCLUSION 

Based on the arguennts and authorities presented, herein, 

Petitioner respectfully prays this Honorable Court reverse the decision 

of the District Court of Appeal of the State of Florida, Fifth District. 

Respectfully submitted 
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