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PRELIMINARY STATEMENT 

Appellant was t h e  defendant and Appellee was the  

prosecution i n  the  Criminal Division of the  Ci rcu i t  Court 

of t h e  Seventeenth Jud ic i a l  C i r cu i t ,  i n  and f o r  Broward County, 

Flor ida .  

The p a r t i e s  w i l l  be re fe r red  t o  as they appear before 

t h i s  Court. 

The symbol "R" w i l l  denote the  Record on Appeal. 

A l l  emphasis i n  t h i s  b r i e f  i s  supplied by Appellee 

unless otherwide indicated.  



STATEMENT OF THE CASE 

Appellee accepts Appellant 's  Statement of the  Case 

subject  t o  t he  following addi t ions  and c l a r i f i c a t i o n s :  

On September 21, 1984, Appellee f i l e d  a  Motion f o r  Pre- 

t r i a l  conference t o  Determine the  Admissibili ty of "Williams Rule" 

Testimony. (R 1367). Appellee s t a t ed  grounds f o r  t he  admission 

of the  s imi l a r  f a c t  evidence were t ha t :  

The testimony was necessary t o  e s t ab l i sh  the  modus operandi, 

i n t e n t ,  i d e n t i t y ,  and t o  show a  common scheme, plan and design. 

On Monday, October 1 ,  1984, counsel f o r  Appellant and 

counsel f o r  Appellee were granted an opportunity t o  discuss the above 

motions. (R 7-8). The t r i a l  court  ruled t h a t ,  a s  he as yet  was 

unaware of what the  evidence would show regarding the  i n s t a n t  charges, 
- 

he would take the  motions under advisement. However, t he  Court 

cautioned the  prosecutor not  t o  mention t h e  p r i o r  offense  evidence 

u n t i l  i t  was proffered ou ts ide  of the  presence of the  jury .  (R 8) . 
The t r i a l  court  s a id ,  "We'll be taking tha t  up a t  t he  time subsequent. 

That w i l l  not  be mentioned ti1 the  Court has ru led."  (R 9 ) .  

A t  t r i a l ,  the  Court heard proffered testimony and argument 

about the  c o l l a t e r a l  crime. (R 936-94, 1068, 1072, 1084-1089) The 

t r i a l  cour t  ru led t h a t  the  c o l l a t e r a l  crime evidence was s u f f i c i e n t l y  

s imi la r  t o  e s t a b l i s h  i t s  admiss ib i l i ty  under the"Wil1iams" r u l e .  

(R 1091). 

Appellee presented testimony about Johnnie Mack Brown, 

showing t h a t  he had a  repu ta t ion  f o r  providing f a l s e  information t o  



@ the  po l i ce  and t h a t  he had a bad repu ta t ion  f o r  t r u t h  and ve r ac i t y .  

Also, Marvin Wilson t e s t i f i e d  t h a t  he  never made t h e  statement Brown 

a l l eged  he made. (R 1158-1162, 1203-1210, 1211-1212, 1216-1218, 

1219-1220). 

The t r i a l  cou r t  denied Appellant 's  Motion f o r  New T r i a l  

s t a t i n g  " tha t  c i r cumstan t i a l  evidence s tanding a lone  i s  s u f f i c i e n t  

t o  support  a v e r d i c t .  I t ' s  a jury ques t ion ."  (R 1373).  

A t  t h e  conclusion of t h e  g u i l t  phase of the  t r i a l ,  t he  

jury found t h e  Appellant g u i l t y  of f i r s t  degree murder (R 1510). 

Appellee introduced documentary evidence of Appel lant ' s  p r i o r  

adjudica t ion  of g u i l t  of  kidnapping and sexual  b a t t e r y .  (R 1523, 1524).  

Appellant introduced testimony by h i s  b ro the r ,  Chris topher  Thompson 

(R 1525-1527), h i s  b ro the r ,  Timothy Thompson (R 1529-1530), h i s  

f a t h e r ,  (R 1531-1533) and D r .  Car ro l l ,  a deacon (R 1537-1539). These 

indiv iduals  t e s t i f i e d  as  t o  Appel lant 's  cha rac te r  f o r  not  committing 

the  crime of  which he had been found g u i l t y .  The jury  re turned 

wi th  a recommendation t h a t  l i f e  imprisonment be  imposed upon 

Appellant.  (R 1561).  The t r i a l  court  then ordered a presentence 

i nves t i ga t i on .  On November 8 ,  1984, the  t r i a l  cou r t ,  a f t e r  hearing 

add i t iona l  testimony and argument, (R 1568- 1592) , and a f t e r  review- 

ing  t he  presentence r e p o r t  (R 1593), found t h r ee  aggravating 

circumstances appl ied  a g a i n s t  Appellant,  one a d d i t i o n a l  aggravating 

circumstance might be  proper ly  appl ied aga in s t  Appellant and no 

mi t iga t ing  circumstances were found t o  apply f o r  Appel lant .  (R 1593). 



@ The t r i a l  c o u r t  sentenced Appellant t o  dea th  f o r  t h e  murder of 

P a t r i c i a  Nigro. (R 1594) . The t r i a l  cour t  judge reduced h i s  reasons 

t o  w r i t i n g  and h i s  sentencing o rde r  appears i n  t h e  record wi th  t h e  

sentence.  (R 1767-1773). 

STATEMENT OF THE FACTS - 

Appellee accepts  Appel lant ' s  Statement of t h e  Facts  sub jec t  

t o  t h e  fol lowing a d d i t i o n s  and c l a r i f i c a t i o n s :  

A t  about 6:00 p.m. on Thursday, January 20, 1983, P a t r i c i a  

Nigro dropped o f f  h e r  boyfr iend,  John Sabio, a t  a f r e i g h t e r  t i e d  up 

i n  t h e  M i a m i  River .  (R 487-490). They had j u s t  f i n i s h e d  a long lunch 

a t  a r e s t a u r a n t  which had been extended because an e l e c t r i c a l  storm 

kept  knocking ou t  t h e  r e s t a u r a n t ' s  s tove .  (R 487-490). P a t t i  s a i d ,  

" I ' m  looking forward t o  see ing  you a t  home soon. Don't work too  

l a t e . "  (R 505).  P a t t i  was wearing b lue  j eans ,  a green velour  b louse ,  

dark b l u e  shoes,  a watch, four  o r  f i v e  gold chains ,  and was ca r ry ing  

a purse which conta ined  between $60 . O O  and $80 . O O  i n  cash.  (R 494, 495).  

She planned t o  go t o  F t .  Lauderdale, t o  h e r  Aunt and Uncle's house,  

t o  p ick  up some perfume, socks and a nightgown she  had l e f t  t h e r e  

during h e r  vaca t ion  be fo re  Christmas i n  1982. (R 457, 490) . 
Around midnight,  on Thursday, January 20 t h  , Mark Spr inger ,  

a young handyman and par t - t ime cook a t  the  Stadium Pub i n  F t .  Lauderdale, 

went t o  put  h i s  pool cue back i n  h i s  apartment behind t h e  ~ u b .  (R 804) .  

O n  h i s  way, h e  saw a n i c e l y  dressed man wi th  black h a i r  s t r a i n i n g  

t o  put  a box i n t o  t h e  dumpster . (R 805, 806) . Springer  t o l d  the  

a man t h a t  he c o u l d n ' t  dump th ings  i n  t h e i r  dumpster, but  then helped 



him put  t he  box i n t o  t h e  t r a s h  b in .  (R 805) .  The man t o l d  Springer  

t h a t  he  was dumping some ceramic p a r t s .  The next  morning Springer ,  

nosing around f o r  anything of va lue ,  found t h e  s t r angu la ted ,  c u t  

and bruised  body of P a t r i c i a  Nigro. (R 818).  John Sabio 's  

Cadi l lac  S e v i l l e  was found on Saturday, January 22, 1983, s tuck  i n  

the"sugarW sand o f f  Northwest 33rd Avenue, about 100 f e e t  from the  

parking l o t  of S t .  Helen' s  Church. (R 384) . The r e a r  door could no t  

b e  locked. (R 387). It appeared she may have become s tuck while  

t r y ing  t o  make a "U" t u r n  t o  head e a s t ,  toward he r  Aunt and Uncle 's  

house, a s  she  was unfami l i a r  wi th  t h e  roads i n  t h e  a r ea ,  and h e r  

Aunt and Uncle l i v e  a t  N. E .  34th S t r e e t ,  while  the  ca r  w a s  found a t  

N.W. 33rd Avenue i n  F t .  Lauderdale. (R 461, 462). 

Mark Springer  repor ted  f ind ing  the  body which was i n s i d e  a  

Panosonic s t e r e o  speaker  box (R 346-349). The body was dressed i n  

a  green velour  t op  and b lue  jeans.  (R 349) . Pol ice  checked Spr inger ' s  

and a  bys tander ' s  arms and hands f o r  s c r a t ches ,  e t c . ,  and found nothing. 

(R 351, 352). The ground w a s  damp, i nd i ca t i ng  t h a t  i t  had ra ined  

t h e  n igh t  be fo re .  (R 353).  The unusual f e a t u r e  of t he  box was t h a t  

i t  was completely d ry ,  and s i t t i n g  on t op  of t he  garbage. This 

would i nd i ca t e  t h a t  t h e  box w a s  e i t h e r  put  i n t o  t he  dumpster 

l a t e  the  n igh t  be fo re  o r  e a r l y  i n  the  morning of Friday, January 21s t .  

(R 363, 364, 594) .  P a t r i c i a ' s  body d id  no t  have any shoes on. 

(R 369) and t h e  z ipper  on he r  jeans was open. (R 376, 609, 928).  One 

l a t e n t  i d e n t i f i a b l e  f i n g e r p r i n t  was l i f t e d  from t h e  box (R 392, 431). 

It matched Appel lant ' s  on 29 po in t s ,  although 8 a r e  normally s u f f i c i e n t .  



A t  t h e  autopsy, i t  was found t h a t  f u l l  r i go r  mortis had 

s e t  i n .  (R 594).  She had been dead fo r  6 t o  1 2  hours.  (R 595). 

She was 5 '6" t a l l  and weighed 136 pounds (R 597) . An external  

examination revealed a large  number of b ru i ses  on her  th ighs ,  lower 

ext remit ies ,  w r i s t s ,  upper r i g h t  arm, i n t e r i o r  chest  wal l ,  eyes 

and neck. H e r  face  was badly swollen. (R 530, 598-604). There 

was a 3 cm. c i r c u l a r  contusion on her  upper l e f t  abdomen. Her 

eyel ids  were bruised.  There were a l so  numerous lacera t ions .  There 

was one on h e r  r i g h t  upper forehead. There was a regu la r  c i r c l e  

scra tch on h e r  l e f t  ankle. There was an i r r egu la r  l acera t ion  i n t o  

the  muscle i n s i d e  of her  l e f t  arm. On he r  l e f t  w r i s t  t he re  was a 

lacera t ion i n t o  the  muscle. On the  t h i r d ,  fourth and f i f t h  f ingers  

a on her  l e f t  hand were numerous small abrasions.  The thumb on he r  

r i g h t  hand had a 2 cm. l ace ra t ion .  (R 598-604). A band-aid had been 

placed on h e r  l e f t  hand (R 930).  P a t r i c i a ' s  neck had two pale  l i n e s ,  

one on each s i d e .  One was 5 ram. wide and the  other  was 4.5 mrn. wide. 

There was extensive  bruis ing on her  upper abdomen and chest  which 

was made wi th  a knee o r  a  f i s t .  Such bru i s ing  would require  a  hard 

blow with a hand. (R 605). The bruises  and cuts  were made before 

Pa t r i c i a  d ied .  (R 606). The wounds on t h e  hands were defensive 

wounds. (R 607, 931). 

The marks on P a t r i c i a ' s  neck showed tha t  she would have been 

unable t o  scream a f t e r  she had been grasped there .  (R 607, 608). Her 

neck muscles, larynx and trachea were bruised a l l  around. (R 60 7)  . 

The time of death was estimated a t  somewhere between 7:00 p.m. on 



0 January 20th,  and 4:00 o r  5 :  00 a . m .  on January 2 1 s t .  D r .  

Ongley t e s t i f i e d  t h a t  because of t h e  h e a t  i n  F lo r ida  i t  was 

d i f f i c u l t  t o  e s t a b l i s h  a more a c c u r a t e  es t imate .  

D r .  Ongley t e s t i f i e d  t h a t  P a t r i c i a  could have been s t r a n g l e d  

with h e r  b r a .  This was because of marks t h a t  were p resen t .  (R 611) .  

The i n j u r i e s  on t h e  body i n d i c a t e d  t h a t  the re  had been a  s t r u g g l e .  

P a t r i c i a  Nigro was s t r a n g l e d  f o r  a t  l e a s t  four minutes.  (R 612-613), 

and she  was conscious f o r  a t  l e a s t  one f u l l  minute. (R 613) .  

The b r u i s e s  and c u t s  on t h e  body a l l  occurred a t  about t h e  

same t i m e .  The most l i k e l y  cause  of dea th  was manual s t r a n g u l a t i o n .  

(R 615-616). 

P a t r i c i a  Nigro's Aunt and Uncle, Carolyn and Sebas t ian  Amenta 

a s t a t e d  t h a t  P a t r i c i a  Nigro came t o  F l o r i d a  i n  December 1982. P a t r i c i a  

met John Sabio whom h e r  Uncle considered a  f i n e  man (R 473),  and - 

she  went wi th  him t o  t h e  F t .  Lauderdale Boat Parade on December 18,  

1982. (R 455). P a t r i c i a  s t a y e d  another  s i x  days wi th  t h e  Amentas. 

(R 456). Then she went home f o r  t h e  Christmas hol idays  b u t  she  

re tu rned  t o  F lo r ida  around January 11th and s tayed a t  John Sabio ' s  

mother 's  house i n  Miami. (R 456) .  P a t r i c i a  had l e f t  some perfume, 

socks and a  nightgown a t  h e r  Aunt 's  house. (R 457).  On January 

21s t ,  John Sabio ' s  mother c a l l e d  M r s .  Amenta and t o l d  h e r  t h a t  

P a t r i c i a  w a s  missing.  (R 460).  M r .  Amenta got very  concerned and 

f i n a l l y  c a l l e d  t h e  p o l i c e .  The p o l i c e  asked i f  he would come down 

and t r y  t o  i d e n t i f y  an unknown body. (R 475-476). M r .  Amenta w a s  

shown some p i c t u r e s  of  t h e  body, b u t  he could not  i d e n t i f y  h i s  n i e c e .  

(R 476-477) . M r .  Amenta t e s t i f i e d  t h a t  P a t r i c i a  Nigro d i d  n o t  know 



the  roads i n  t h e  a r ea  and was s t ay ing  with the  Sabios i n  Miami. 

John Sabio, s a i d  t h e  l a s t  time he saw P a t r i c i a  Nigro was 

about 6:00 p.m. on Thursday, January 20th a f t e r  he and an engineer 

he was working wi th  had gone t o  lunch wi th  he r .  (R 487-490). He 

s a i d  t h a t  P a t r i c i a  had discussed going t o  F t .  Lauderdale t o  pick 

up he r  belongings and he assumed t h a t  was where she was. (R 490). 

He l e t  h e r  t ake  h i s  c a r  because he could ge t  a r i d e  home wi th  h i s  

p a r t n e r .  Sabio expected t o  meet t h e  v ic t im back a t  h i s  home. ( 493). 

Sabio i nd i ca t ed  t h a t  P a t r i c i a  Nigro always wore a b r a .  (R 495). 

P a t r i c i a ' s  Uncle then c a l l e d  Sabio and asked i f  he  could 

i d e n t i f y  t h e  v ic t im ' s  jewelry.  He s a i d  he could,  and went t o  the 

F t .  Lauderdale Pol ice  Department where he did so .  (R 497).  Sabio 

a t e s t i f i e d  t h a t  P a t r i c i a ' s  hands were uninjured when he l a s t  saw he r .  

(R 499). - 

Off i ce r  Walley w a s  t h e  ind iv idua l  who f i r s t  compared a f i l e  

f i n g e r p r i n t  of  Appellant,  Pa t r i ck  James Thompson, w i th  t h e  p r i n t  , 

taken from t h e  Panasonic s t e r e o  speaker box. This w a s  done on 

January 3 ,  1984. Off icer  Walley t e s t i f i e d  t h a t  Appellant l i ved  very 

c l o s e  t o  where P a t r i c i a . N i g r o 1 s  c a r  became stuck i n  t he  sand. He 

l i ved  only about two blocks away. (R 656, 694).  There was a dumpster 

loca ted  a t  Appel lant 's  apartment complex. (R 659) . 
M r s .  Phi l ippa  McIntosh t e s t i f i e d  t h a t  she and h e r  husband 

saw two people s tanding by t he  s i d e  of  t he  Cadi l lac  and they could 

almost touch t h e  c a r  from t h e i r  c a r .  (R 727-730) . M r s .  McIntosh 

descr ibed t h e  v ic t im.  (R 731); P a t r i c i a  Nigro d i d n ' t  a c t  a s  i f  she 

needed h e l p  and, because a young man was with h e r ,  M r s .  McIntosh 

f igured  he  would he lp .  (R 732). The man w a s  sho r t e r  than  the  



vict im, about 5 '  7" o r  5 '  8" t a l l ,  about 26 t o  28 years o ld  

and clean shaven. (R 733-734). She saw the  defendant 's p ic tu re  

on t e l ev i s ion ,  during a news show, and knew i t  was him. (R 739, 

747). She picked out Appellant'  s photo i n  two photo line-ups . (974) . 
She t e s t i f i e d  t h a t  the  photograph on t e l ev i s ion  had no e f f e c t  on 

her  a b i l i t y  t o  pick out Appellant 's  photograph. (R 742, 762). Mrs. 

McIntosh sa id  she had no doubt about the  person she picked out a t  

the  l i v e  l ine-up.  Appellant was the  man a t  the  car  with the  victim. 

(R 745). She iden t i f i ed  Appellant i n  open cour t .  (R 747). Her 

husband, the  Reverend, t e s t i f i e d  t h a t  h i s  wife probably saw them 

b e t t e r  as she was on t h e i r  s i d e  of the car  and, bes ides ,  he was 

dr iv ing.  He to ld  h i s  wife  when he saw the  photograph and she s a id ,  

"That ' s him". (R 777) . Reverend McIntosh i d e n t i f i e d  Appellant as the  

man who was standing by P a t r i c i a  Nigro's c a r .  (R 778-779) ._ 

Mark Springer t e s t i f i e d  he saw a man s t r a i n i n g  t o  put the  

box i n t o  t he  dumpster. Springer described the  guy's ca r  as a 

four door, l i g h t  t an  wi th  a brown- tannish vinyl  top.  There was a 

sc ra tch  on the  back of t he  c a r .  He described the  man as  being 

between 5 '  6" and 5 '  8" t a l l ,  120 t o  140 pounds, n ice ly  dressed 

with black h a i r .  (R 807). Springer admitted t h a t  he could recognize 

cars  b w t h a n  faces .  (R 809, 826).  He i d e n t i f i e d  the  car which 

was i n  severa l  S t a t e  Exhibits  as the  car  he saw behind the  Stadium 

Pub. (R 663-667). This was Appellant 's  automobile. He sa id  the 

car  l e f t  heading south, toward Oakland Park Boulevard. (R 811). 

Springer t e s t i f i e d  t h a t  the  ca r  had a baby s e a t  i n  i t .  (R 819) . 



@ The c a r  a l s o  had a  name t a g  which s a i d  Brian.  (R 819) .  

George M .  Duncan, a  s e r o l o g i s t ,  found i n t a c t  sperm c e l l s  

on t h e  vagina swab (R 839).  Duncan found a h a i r  i n s i d e  of t h e  

v i c t i m ' s  p a n t i e s .  (R 848) . This h a i r  w a s  l a t e r  examined by t h e  

F.B. I. C r i m  Lab. and found t o  match Appel lant .  (R 1044-1045). Other 

h a i r s  found on the  body i n  Sample 4-8 a l s o  matched Appellant.  (R 369, 

1047). 

Glen Wilson t e s t i f i e d  t h a t  i n  December, 1982, and January 

1983, he saw a baby seat i n  Appel lant ' s  c a r .  (R 883-886). Wilson 

s t a t e d  t h a t  some t i m e  i n  January o r  February,  1983, a t  about 11:30 

p.m., he saw Appellant moving items out  o f  h i s  apartment.  (R 886). 

Marci Feigenbaum, t h e  sister of  Appel lant ' s  one-time g i r l -  

@ f r i e n d ,  Ju l ianne  Feigenbaum, remembered Appel lant ' s  apartment. While 

i n  h i s  apartment on Wednesday, January 1 9 t h ,  she saw-some Panasonic 

s t e r e o  boxes. The s t e r e o  belonged t o  h e r  s i s t e r ,  J u l i e .  Marci 

t e s t i f i e d  t h a t  J u l i e  w a s  moving t o  Palm Beach. (R 891) .  Marci saw 

a small  bed which Appellant s a i d  w a s  f o r  h i s  son,  P a t r i c k ,  J r . ,  

who was t h r e e  o r  four  yea r s  o ld  a t  the  t i m e .  (R 893, 894). On 

Friday,  January 2 1 s t ,  h e r  s ister  had a  f i v e  o r  t e n  minute argument 

wi th  Appellant because Appellant d id  no t  b r i n g  t h e  speaker boxes 

wi th  him when he  d e l i v e r e d  t h e  s t e r e o  t o  Palm Beach. (R  898). 

Appellant t o l d  J u l i e  t h a t  he had fo rgo t t en  t h e  speaker box and 

l e f t  it i n  h i s  apartment .  (R 899) . Appellant  w a s  a c t i n g  nervous 

on January 2 1 s t ,  and d i d  no t  want t o  go back t o  D t .  Lauderdale t h a t  

n i g h t  f o r  d inner .  H e  s a i d  h e  wanted t o  s t a y  i n  Palm Beach (R 900- 

@ 901).  Appellant was wearing a  long s leeved pink s h i r t  on Friday, 

January 21s t .  (R 902) . Marci i d e n t i f i e d  t h e  speaker  box i n  which 



P a t r i c i a  Nigro's body was found as  t h e  box she  had seen i n  

Appel lant ' s  apartment .  (R 899). 

Lisa  Maguire t e s t i f i e d  t h a t  she  and h e r  husband l ived  wi th  

Appellant i n  October and November 1982. She helped J u l i e  move 

h e r  s t e r e o  equipment and o the r  boxes i n t o  t h e  apartment.  Lisa  

saw a baby s e a t ,  along wi th  a l o t  of k i d ' s  toys i n  Appel lant ' s  

apartment. When t h e  ch i ld ren  would v i s i t  Appel lant ,  t he  baby s e a t  

was taken o u t  of  t h e  apartment. (R 912-913). One could see  Oakland 

Park Boulevard and 3 1 s t  S t r e e t  from t h e  apartment.  (R 915-916). 

Detec t ive  Mundy found a Marlboro c i g a r e t t e  box- type package 

on t h e  ground i n  f r o n t  of t h e  dumpster. (R 921).  The only o the r  

th ings  found near  t h e  dumpster were t h e  s t e r e o  speaker box and the  

a body. (R 922). Mundy t e s t i f i e d  t h a t  when h e  discovered Appel lant ' s  

f i n g e r p r i n t s  matched t h e  p r i n t  taken from t h e  s t e r e o  box, and t h a t  

Appellant l i v e d  near  where t h e  v ic t im's  c a r  was s tuck  a t  the  time she  

was k i l l e d ,  a n  a r r e s t  warrant  was i s sued  f o r  Appellant (R 952). Mundy 

found t h e  automobile Appellant was d r i v i n g  i n  January 1983. He 

showed t h e  c a r  t o  Mark Springer who i d e n t i f i e d  i t  a s  t h e  c a r  t h a t  he  

saw parked next  t o  t h e  dumpster on the  evening of January 20, 1983. 

(R 956).  Upon r e t u r n i n g  Appellant t o  Broward County a f t e r  h i s  a r r e s t ,  

Mundy t e s t i f i e d  t h a t  he  had the  v e h i c l e  d r i v e  p a s t  t h e  scene of t h e  

crime. When they passed t h e  s p o t  where t h e  v i c t i m ' s  Cadi l lac  was 

s t u c k ,  Appellant "leaned forward i n  h i s  s e a t  and put  h i s  hands up t o  

h i s  f a c e  and he  d i d n ' t  look back up u n t i l  we g o t  onto Oakland Park 

Boulevard. He seemed shaken". (R 957-958) . Appellant was smoking 

a Marlboro r e g u l a r  c i g a r e t t e s  from a box-type package. (R 958). 



a Detective Mundy t e s t i f i e d  t h a t  he gave the  Rights Waiver 

Card t o  Appellant a f t e r  asking him i f  he wanted t o  answer any quest ions.  

He asked the Appellant t o  read the  card and f i l l  i n  h i s  responses. 

Appellant put yes t o  a l l  of the  questions but  one. A t  t h a t  point  he 

wrote "a t  my d i sc re t i on . "  Appellant explained t o  Detective Mundy 

t h a t  he was r e f e r r i n g  t o  the  p a r t  t ha t  says t h a t  he could re fuse  t o  

answer questions as the  Detective was speaking t o  him. Detective 

Mundy t e s t i f i e d  t h a t  Appellant meant t h a t  i f  t h e  Detective asked 

Appellant a quest ion t h a t  Appellant d i d n ' t  want t o  respond t o ,  Appellant 

could refiuse t o  answer. (R 963). Detective Mundy t e s t i f i e d  t h a t  

Appellant understood t h a t  he could s top ta lk ing  t o  him a t  any point  

a t  h i s  d i s c re t i on .  Appellant a l s o  understood t h a t  i f  t he  Detective 

asked him something he d idn ' t  want t o  answer, he d id  not have t o  answer. 

(R 964). Appellant t o l d  Detective Mundy t h a t  a t  one time o r  another 

he did have a s t e r e o  system and t h e  boxes i n  h i s  apartment (R 961),  

and t h a t  i n  l a t e  December o r  e a r l y  January he threw the boxes a l l  away. 

(R 962). Appellant t o l d  the  Detective t h a t  he had no knowledge of 

the  homicide, not  even from t e l ev i s ion  shows. (R 962). 

Deborah F i f e r  proffered her  testimony. The t r i a l  cour t  ru led  

t o  allow her testimony because he found t h a t  the re  were numerous 

s i m i l a r i t i e s  between the  cases,  including the  f a c t  t h a t  both offenses 

occured i n  the  evening, which had not been mentioned by e i t h e r  counsel. 

The judge a l so  observed t h a t  P a t r i c i a  Nigro was apparently not  

acquiescing as Deborah F i f e r  had but  t h i s  would not  prevent the  

introduction of t he  evidence. (R 1091). Deborah F i f e r  t e s t i f i e d  t h a t  

on March 17, 1981, she was 28 years o ld ,  and an executive with t he  a 



a Church of Scientology, e igh t  blocks from S t .  Helen's Church. She 

worked u n t i l  1 1 : O O  P.M., and then walked from her bui ld ing t o  her  

ca r .  (R 1095-1096). Appellant approached her ,  honked a couple of 

times and pu l led  up next t o  he r .  She unlocked her  car  and ignored 

Appellant but  he  got out of h i s  ca r  and came toward he r  (1096-1097). 

Appellant was clean shaven, and had a white nylon jacket  over h i s  hand. 

He to ld  her  he  had a gun and he requested t h a t  she go with him. (R 1097). 

She thought she b e t t e r  do what he s a i d  o r  she wouldn' t l i v e  very much 

longer. She followed him. He t o l d  her  t o  ge t  i n t o  h i s  c a r ,  which she 

d id .  Appellant t o l d  her ,  "you do khat  I t e l l  you t o  and you won' t be 

h u r t . "  Deborah sa id ,  "If you don' t  hu r t  me I ' l l  do anything you ask 

me t o .  " (R 109 7) .  Deborah t o l d  him t h a t ,  "Because I was a f r a i d  t h a t  

he was going t o  k i l l  me." (R 1098). As they passed a ca r  Appellant 

s a id  "If  you scream I ' l l  k i l l  you. " He drove on t o  S t .  Helen's Church 

on Oakland Park Boulevard and parked i n  the  church parking l o t .  (R 1098). 

The car  was about 100 f e e t  from the  sandy area where P a t r i c i a  Nigro's 

Cadil lac was s tuck (R 1099). 

Appellant t o l d  her  t h a t  he wanted sex. She decided r a t h e r  than 

being hu r t  o r  k i l l e d  she would a c t  w i l l i ng ly .  She t r i e d  t o  t a l k  bu t  

he s a id ,  "That 's enough of t h i s .  I want you t o  take off  your c lo thes .  " 

She did because she was fr ightened f o r  her  l i f e .  (R 1099). She had 

a b r a  on which she took off  along with h e r  other  c lo thes .  Then 

Appellant removed h i s  clothing and asked her  t o  perform o r a l  sex on 

him. She d id  so because she was f r ightened.  Then he s a i d ,  "That's 

enough of t h a t , "  pushed her  over on t o  the  passenger s e a t ,  entered 

her  vagina wi th  h i s  penis,  and e jacu la ted .  She t o l d  him t h a t  she 

wouldn't mention t h i s  t o  anyone because she was fr ightened f o r  he r  

l i f e .  She was  t ry ing t o  convince him t h a t  she wanted t o  see  him 



again and t h a t  she r e a l l y  l i ked  him and t h a t  she was sor ry  t h a t  i t  

had t o  happen t h i s  way. There Deborah sa id  she hoped she could convince 

Appellant t h a t  she was s incere  s o  t h a t  he wouldn't harm h e r .  Appellant 

s a id  t h a t  i f  she was ly ing i t  would be bad fo r  him because he wouldn't 

do well  i n  a  j a i l  enviornment. (R 1100-1101). Appellant gave the  

f a l s e  name of Richie and t o l d  her  he was i n  the  se rv ice  and a  g i r l  

had j i l t e d  him and tha t  was why he raped h e r .  Appellant s a i d  he was 

sorry  about raping her .  (R 1102). Deborah reported the  incident  t o  

the pol ice .  When she next saw Appellant, she pointed him out  t o  pol ice .  

She i d e n t i f i e d  Appellant i n  the courtroom. (R 1104). 

Defense counsel asked he r  " I sn ' t  i t  t rue  t h a t  the defendant 

was very n i ce  t o  you, t r ea t ed  you--.'' Deborah answered, "I have a 

hard time saying t h a t  somebody i s  nice  t o  me when they a r e  abducting 

me and sexually assaul t ing me, bu t  he wasn't  nasty o r  mean or c rue l .  " 
- 

(R 1113). 

The Court found t h a t  t he re  was su f f i c i en t  c i rcumstant ia l  

evidence t o  e s t ab l i sh  a  prima f a c i e  case and allowed the case t o  go 

t o  the  jury .  (R 1118) . 
The defense presented Melissa Bass, a  black lady, who saw 

the v ic t im 's  ca r  between 7:00 p.m. and 9:00 p.m. i n  January, 1983. 

Melissa was with her  f r iend ,  Elton Trotman, a  black man. (R 1118- 

1121). Melissa s t a t ed  t h a t  the  vic t im appeared disor iented o r  

fr ightened.  Melissa t e s t i f i e d ,  "It was a  very strange s i t u a t i o n .  " 

(R 1122). Melissa saw a  man p u l l  up i n  a  ca r .  The vict im walked 

toward him, then Melissa and Elton drbve o f f .  (R 1123). She sa id  

the  man's ca r  pulled i n t o  the a rea  of S t .  Helen's Church parking 1 ~ t .  



The mzn w a s  5 '  8'' t o  5 '  9" t a l l ,  c l ean  c u t ,  no t  s loppy.  The man 

had on a j a c k e t .  (R 1127-1128). Melissa t e s t i f i e d  t h a t  she  thought t h e  

v ic t im may have f e l t  more comfortable wi th  a white  person coming toward 

h e r  than h e r s e l f ,  a b lack  woman. CR 1129). 

Karen D'Amico, a barmaid a t  t h e  Stadium Pub, t e s t i f i e d  t h a t  

she  had seen such a person a s  she  descr ibed  i n  t h e  b a r  and thought 

t h a t  i t  was him. (R 1145). Karen t e s t i f i e d  t h a t  h e r  f i r s t  p r i o r i t y  was 

t o  se rve  dr inks  t o  t h e  pa t rons .  (R 1150). She t e s t i f i e d  t h a t  she got  

a b e t t e r  look a t  t h e  c a r  than  t h e  person d r iv ing .  (R 1153). 

The defense then  c a l l e d  John Sabio, who t e s t i f i e d  t h a t  h i s  

accountant had an o f f i c e  on N.W. 18th  S t r e e t .  (R 1234).  Sabio t e s t i -  

f i e d  h i s  accountant ' s  o f f i c e  was very c l o s e  t o  where t h e  v i c t i m ' s  c a r  

was found and t h a t  both were i n  t h e  northwest quadron of F t .  Lauderdale. 

(R 235).  On a map, i t  appears t h a t  t h e s e  two l o c a t i o n s  a r e  approxi- 

mately two mi les  a p a r t .  

John Persad, who l i v e d  next  door t o  Appel lant  from September 1981 

t o  May 1983, t e s t i f i e d  h e  never saw a baby s e a t  i n  Appel lant ' s  c a r .  He 

a l s o  t e s t i f i e d  t h a t  he  w a s  no t  i n  Appel lant ' s  house very o f t en .  Persad 

t e s t i f i e d  h e  never heard anything unusual i n  January 1983. (R 1250-1251). 

Persad i d e n t i f i e d  Appel lant ' s  c a r  as being the  same c a r  which Mark 

Singer had i d e n t i f i e d .  M r .  Persad s a i d  t h a t  Appel lant ' s  c a r  was 

running i n  January 1983 (R 1251-1252). 

Robin Lee Thompson, a former wi fe  of Appel lant ,  s a i d  she  was 

separa ted  from Appellant i n  January 1983. She s a i d  they had a c h i l d ,  

born January 5 ,  1983. She d id  not  know i f  Appellant had a c h i l d  c a r  

s e a t .  She and Appellant were divorced August 3,  1984. She was 

Appel lant ' s  second wi fe .  She was pregnant i n  December 1982 and 



January 1983, and then gave b i r t h .  She s a i d  Appellant had o the r  

ch i ld ren  from h i s  f i r s t  wife ,  Peggy. (R 1277-1279). 

Sharon (Peggy) M .  Hebb , Appellant ' s o ther  former wife,  divorced 

Appellant i n  1979. They had two ch i ld ren ,  who were ages 5 and 3 a t  

t h e  time of the  murder. She d i d  no t  know i f  Appellant had a c a r  s e a t  

i n  h i s  c a r .  She t e s t i f i e d  t h a t  Appellant had a green peg board wi th  

a s e a t  a t tached t o  i t  f o r  t h e  ch i ld ren .  She was no t  a t  Appel lant 's  

apartment very o f t e n ,  however, and did not  know Lisa  and B i l l  McGuire. 

(R 1280-1283) . 
Appellant took t h e  s t and  i n  h i s  own defense.  I n  January 1983, 

he  was 27 years  o ld ,  was 5 '  5-1/2" t a l l  and weighed approximately 130 

pounds. (R 1295-1296). Appellant t e s t i f i e d  t h a t  t he r e  were t h r ee  s t e r e o  

boxes, one f o r  t he  r e ce ive r ,  one f o r  the  phonograph and two speaker 

boxes. (R 1298). He t e s t i f i e d  t h a t  the  s t e r e o  was l e f t  i n  F t .  Lauderdale 

when ~ u l i e  and he r  s i s t e r  took o the r  th ings  t o  Palm Beach on Wednesday. 

Appellant s a i d  he  took t h e  s t e r e o  t o  Palm Beach on Friday (R 1299). 

Appellant t e s t i f i e d  he put  papers i n  t he  b igges t  box and threw 

the  boxes i n t o  t he  dumpsters downstairs a t  h i s  apartment on Thursday, 

January 20th.  Appellant t e s t i f i e d  he d i d n ' t  want t o  go back t o  F t .  

Lauderdale on Friday because i t  was l a t e  so  he s tayed i n  Palm Beach. 

(R 1303-1304). 

Appellant remembered t e l l i n g  Detect ive Mundy t h a t  he could 

have been a t  home, a t  h i s  neighbors ,  o r  a t  some f r i e n d ' s  house on 

January 20, 1983. He d i d  n o t  remember. (R 1309). Appellant t o l d  

Detect ive Mundy t h a t  he had thrown the  s t e r e o  boxes away. (R 1309). 

Appellant t e s t i f i e d  t h a t  he s a i d  he knew where the  Stadium Pub was, 

b e c a u s e h i s b r o t h e r a n d f r i e n d s u s e d t o g o t h e r e a f t e r S t r i k e r g a m e s ,  



a bu t  Appellant always went home. (R 1311-1312). Appellant denied ever 

seeing a Cad i l l ac  o r  t h e  g i r l  i n  i t .  (R 1311).  Appellant i d e n t i f i e d  

h i s  c a r  from S t a t e  Exhibi t  68, which was t h e  same veh i c l e  which Mark 

Springer i d e n t i f i e d .  (R 1311). 

Appellant denied raping Deborah F i f e r .  He t e s t i f i e d  t h a t  he 

s a i d  "hello" t o  h e r  and asked he r  i f  she wanted a dr ink .  He s a i d  she 

t o l d  him, "I could use a l i t t l e  a c t i on , "  and a f t e r  she got  i n  h i s  ca r  

she  s a id  "I a i n ' t  been l a i d  i n  over a month." Appellant then s t a t e d  

she s a id  "Well, l e t ' s  go t o  your p lace ,"  and Appellant t o l d  s a i d  he 

t o l d  he r ,  "no, I ' m  married." When he asked he r  about h e r  p lace  she 

s a i d  she had room mates. (R 1313-1314). Appellant then t e s t i f i e d  t h a t  

Deborah F i f e r  s a i d ,  "what's wrong wi th  yours?" meaning Appellant 's  c a r .  

Appellant s a i d  he  s a i d ,  "Nothing. Are you se r ious?"  Then he s a i d  

Deborah F i f e r  s a i d ,  "yeah." Appellant then t e s t i f i e d  he drove t o  t he  

church parking l o t  where he  had in te rcourse  a f t e r  Deborah F i f e r  took 

o f f  a l l  of he r  c l o the s  and helped Appellant out  of h i s  c lo thes .  He 

s a i d  he was w i t h  h e r  f o r  f o r t y - f i ve  minutes t o  an hour.  (R 1315). 

Appellant t e s t i f i e d  Deborah F i f e r  ye l l ed  ou t  " I ' m  coming." Then they 

got  dressed, and Appellant took he r  back t o  h e r  c a r .  Appellant s a i d  

she  t o ld  him she enjoyed h e r s e l f  and t h a t  she wanted t o  see  him again .  

She gave him her  phone number and a good n ight  k i s s .  (R 1316). Appellant 

denied having any weapon and denied t e l l i n g  Deborah F i f e r  not  t o  go t o  

t h e  pol ice .  (R 1317) . 
Appellant could no t  e s t a b l i s h  h i s  whereabouts on January 20th.  

(R 1317). He a l s o  denied doing what the  indictment charged him wi th  

having done. (R 1318) . 

• Appellant admitted he  had been convicted of f e l on i e s  on two 

p r i o r  occasions.  He t e s t i f i e d  t h a t  S t .  Helen's Church, where he  took 



e Deborah F i f e r ,  i s  r i g h t  across the  s t r e e t  from where P a t r i c i a  Nigro's 

car  was located.  (R 1330). He t e s t i f i e d  t h a t  he gave Deborah F i f e r  

h i s  cor rec t  name, not a f a l s e  name. (R 1320). I n  January, 1983, 

Appellant was clean shaven, and a t  t r i a l  he looked a s  he did i n  January, 

1983. (R 1322-1323). Appellant admitted the  speaker box was i n  h i s  

apartment on Wednesday, January 19, 1983. He a l so  t e s t i f i e d  t h a t  on 

Friday, he took the  s t e r e o  t o  Palm Beach and the  tu rn tab le  and the  

receiver  were i n  boxes and the  speakers were no t .  (R 1325). Appellant 

admitted J u l i e  asked where the  speaker box was. (R 1326). Appellant 

s a id  he had thrown the  box away, even though J u l i e ' s  s i s t e r ,  Marcie 

s a id  he s a i d  he  had l e f t  i t  a t  h i s  apartment. (R 1327). Appellant 

couldn ' t  remember t e l l i n g  the  po l ice  he had thrown away a l l  of t he  

s t e r eo  boxes. (R 1327). 

Appellant admitted he l i e d  t o  h i s  employer and had been f i r e d  

- fo r  it. (R 1328). Appellant admitted t h a t  he smokes Marlboro c i g a r e t t e s ,  

which come i n  a box package. (R 1329). Appellant t e s t i f i e d  he knew 

nothing about the  murder. (R 1329). Appellant d id  not r e c a l l  being a t  

home on Thursday, January 20, 1983, even though Appellant knew there  

were records of telephpne c a l l s  made from h i s  residence a t  4:30 p.m. 

on January 20, 1983 and a t  1:30 a.m. on January 21, 1983. (R 1330). 

Appellant admitted he was driven by where he l i ved  and where P a t r i c i a  

Nigro's car  was s tuck .  He sa id  he was a nervous wreck a t  the  time. 

(R 1332). Appellant agreed there  was a question asked of him by J u l i e  

about the  s t e r eo  box on January 21, 1983. He t e s t i f i e d  there  was no 

argument however. (R 1332-1333). Appellant s a i d  he threw the  speaker 

box out  on Thursday, j u s t  before he went up t o  Palm Beach. He 

admitted he bel ieved he t o l d  the Detective he  threw the  s t e r eo  boxes 

out i n  December o r  the  1st  of January 1983. (R 1334). Appellant could 



a no t  remember t h e  exact  time he  threw t h e  speaker box m a y  on Thursday. 

(R 1335). 

Appel lant  admitted J u l i e  was upse t  on Wednesday, January 19 th  

because she  had j u s t  found o u t  Appellant was s t i l l  marr ied.  Appel lant  

had never t o l d  J u l i e  he was marr ied al though she l i v e d  w i t h  him f o r  

over a  month. (R 1336-1337). Appellant admit ted t h a t  on Thursday, 

January 20, 1983, he  and J u l i e  w e r e  having problems i n  t h e i r  r e l a t i o n -  

sh ip .  (R 1338).  Appellant admitted he and h i s  wi fe  w e r e  having problems 

i n  March of 1981, when Appellant m e t  Deborah F i f e r .  (R 1138). 

Ray Rigsby, of Agency Rent-A-Car System, t e s t i f i e d  t h a t  

Appellant r e t u r n e d  t h e  r e n t a l  c a r  approximately t e n  days l a t e r  a l though 

he  had i n i t i a l l y  reserved  it f o r  only f o u r  days (R 1344-1348). 

The defense  r e s t e d  and moved f o r  a  judgment of a c q u i t t a l .  The 

a judge denied t h e  motion. (R 1375). 

The S t a t e  c a l l e d  J a n e t  Swif t ,  who t e s t i f i e d  t h a t  she was w i t h  

Appellant when he  heard a  T.V. broadcast  about t h e  v i c t i m  being found 

i n  a  dumpster whi le  Appellant was a t  t h e i r  house i n  January 1983. She 

t e s t i f i e d  t h a t  she  heard  i t  w a s  a  g r i z z l y  murder and saw p i c t u r e s  of  t h e  

v ic t im ' s  s tabbed hands.  She a l s o  heard t h a t  t h e  body was put  i n  t h e  

Stadium Pub's dumpster. When t h e  wi tness  remarked t h a t  it was v i c i o u s  

and t h a t  she  hoped t h a t  t h e  "so and so" was caught,  Appellant s a i d  t o  

h e r ,  "You know, I ' m  upse t  about J u l i e .  P lease  l e t ' s  not  t a l k  about 

t h i s  . I 1  J a n e t  Swif t  s a i d ,  "But Pa t ,  my gosh, what 's  happening?" 

Appellant s a i d  "Jan, change t h e  s u b j e c t . "  (R 1376-1377). She s a i d  t h a t  

Appellant shuddered whi le  he s a i d ,  "Change t h e  s u b j e c t .  l1 (R 1378) . She 

t e s t i f i e d  she  was mistaken when e a r l i e r  she  s a i d  she had seen Appellant 

on t h e  n i g h t  of January 20th,  because t h e  Super Bowl w a s  t h e  fo l lowing 

week. (R 1378).  The S t a t e  then c a l l e d  E l ton  Trotman, who was w i t h  



e Melissa Bass. He saw a Cadillac stuck i n  the sand on 33rd Avenue, 

saw a car  p u l l  up and someone got out of the  car  and walked toward 

the  Cadil lac.  He said  the other car  was dark beige with a vinyl 

top. It was an older model car .  He sa id  tha t  car  was l i k e  the car  

i n  S ta te  Exhibit 65 ,  which was Appellant's car .  (R 1381-1382). 

A t  sentencing, the only addi t ional  evidence presented by 

the S ta te  were documents evidencing Appellant's p r io r  convictions 

fo r  kidnapping and sexual ba t t e ry .  (R 1524). 



SUMMARY OF THE ARGUMENTS 

I.  The aggravat ing circumstances of (A) a p r i o r  convic t ion  

f o r  sexual  b a t t e r y  and kidnapping involving t h e  t h r e a t  of v io lence ,  

t o  w i t :  "He s a i d  he  would k i l l  me o r  shoot me," e t c . ;  (B)  murder 

committed whi le  a t tempting o r  engaging i n  sexual  b a t t e r y ,  a s  a h a i r  

was i n s i d e  t h e  v i c t i m ' s  p a n t i e s ,  sperm c e l l s  were found, h e r  b r a  was 

miss ing ,  modus operandi was shown, e t c . ;  (C) e s p e c i a l l y  heinous,  

a t r o c i o u s  and c r u e l  a s  t h e  v i c t i m  was severe ly  bea ten ,  s u f f e r e d  

defens ive  wounds, was s t r a n g l e d  wi th  he r  b r a  and by hand, and was 

aware of what was happening t o  h e r ;  and (D) co ld ,  c a l c u l a t e d  and 

premeditated,  a s  t h e  v i c t i m  was e s p e c i a l l y  vulnerable ,  taken from 

h e r  d i sab led  c a r ,  then s t r a n g l e d ,  f i r s t  by h e r  b r a  and then by hand, 

pursuant  t o  a plan he t o l d  h i s  p r i o r  v ic t im t o  avoid d e t e c t i o n  and 

subsequent apprehension, and no l e g a l  nor  moral pre tense  o r  j u s t -  

i f i c a t i o n  was shown, f a r  outweigh t h e  (E) mi t iga t ing  circumstances 

which a r e  n o t  supported by t h e  r ecord .  There was no medical o r  

psychological  testimony t o  suppor t  Appel lant ' s  claimed mental o r  

emotional d is turbance ,  and t h e  testimony t h a t  Appellant was a good 

son ,  b r o t h e r  and C h r i s t i a n  i s  i n s u f f i c i e n t  t o  form a reasonable  

b a s i s  f o r  a m i t i g a t i n g  circumstance.  Therefore,  (F) t h e  t r i a l  judge 

proper ly  overruled t h e  j u r y ' s  recommendation and imposed a sentence  

of dea th  because t h e r e  a r e  v a l i d  aggravat ing circumstances and t h e  

ju ry  's recommendation i s  c l e a r l y  an unreasonable r e j  e c t i o n  of them 

and i s  l i k e l y  based upon an unreasonable appeal  t o  t h e i r  sympathies. 

G u i l t  was proven beyond a reasonable  doubt.  The death sentence  i s  

appropr ia t e .  



11. Similar crime evidence disclosed at least 15 points 

of similarity pervading the prior case and the instant case. The 

testimony was relevant and probative and did not become a feature 

of the trial. 

111. Notation of Rights Waiver Card with words "at my 

discretion" is an acknowledgement of understanding and not a imper- 

missible comment on an assertion of Fifth Amendment rights, especially 

when Appellant never refused to answer any question. 

ARGUMENT 

POINT I 

THIS DEATH SENTENCE IS PROPERLY IMPOSED BECAUSE THE 
AGGRAVATING CIRCUMSTANCES FAR OUTWEIGH THE MITIGATING 
CIRCUMSTANCES WHICH ARE MOT EVIDENT IN THE RECORD AND 
PROVIDE NO BASIS FOR THE JURY'S REJECTION OF THE DEATH 
SENTENCE. 

Appellant argues that the trial judge improperly disregarded 

the jury's recommendation of a life sentence because he failed to 

demonstrate a sufficient basis, under the Tedder test, 322 So.2d 908 

(Fla. 1975), for his imposition of the death sentence. (Appellant's 

Brief, 29). However, the trial judge clearly setsforth his findings of 
I 

the aggravating and mitigating factors in his sentencing order. (R1768- 

1773). The record clearly supports the trial judge's findings of the 

aggravating circumstances of previous convictions of crime involving the 

use or threat of violence; murder while engaged in or attempting a 

sexual battery; heinous, atrocious and cruel; and cold, calculated and 

premeditated. Fla. - -  Stat. §921.141(5) (b) (d) (h) (i) . A review of the 

evidence contained in the record reveals insufficient mitigation to 

outweigh the substantial aggravating circumstances. Fla. --  Stat. 5921.141 (3) 



The Tedder t e s t  was s a t i s f i e d  and t h i s  Court must t h e r e f o r  conclude t h a t  

t h e  sentence imposed was appropr ia t e  under t h e  law. Brown v .  S t a t e ,  10 

F.L.W. 343 ( F l a .  June 27, 1985);  Francis  v .  S t a t e ,  10 F.L.W. 328  l la. 

June 20, 1985). 

A .  APPELLANT'S PRIOR CONVICTION FOR SEXUAL BATTERY AND 
KIDNAPPING INVOLVED THE THREAT OF VIOLENCE. 

Appellee introduced documentation of Appel lant ' s  previous 

convic t ion  f o r  kidnapping and sexual  b a t t e r y  i n t o  evidence during t h e  

sentencing phase of t h e  t r i a l .  (R 1524).  Documentation of a previous 

convic t ion ,  by i t s e l f ,  i s  s u f f i c i e n t  t o  support  t h i s  aggravating f a c t o r .  

Rose v.  S t a t e ,  461 So .2d 84 ( F l a .  1984) ; Maxwell v .  S t a t e ,  443 SO .2d 

967 (Fla .  1983); Morgan v .  S t a t e ,  415 So.2d 6 ( F l a .  1982) ce r t .den .  459 

U .  S .  1055; Johnson v .  S t a t e ,  393 So.2d 1069 a t  1073 (F la .  1981) cer t .  

den. 454 U . S .  882, reh .den .  454 U . S .  1093. 

However, Appellee f u r t h e r  supported t h i s  aggravating f a c t o r  a t  

t r i a l  wi th  t h e  testimony of t h e  v ic t im of Appel lant ' s  previous crimes,  

Deborah F i f e r .  (R 1095-1115). As Miss F i f e r  t o l d  t h e  ju ry ,  she was 

leaving her  o f f i c e ,  where she  had worked l a t e  i n  h e r  pos i t ion  a s  an 

execut ive wi th  t h e  Church o f  Scientology,  when Appellant approached h e r .  

H e  t o l d  me h e  had a gun and he  reques ted  I go with 
hlm. (R 109/). * * -1- n 

H e  s a i d ,  "you do what I t e l l  you t o  do and you won't 
b e  h u r t . "  (R 1097).  

* * -P; 

H e  s a i d  he  would k i l l  m e  o r  shoot me. (R 1104). 

Appellant a l s o  t o l d  Deborah t h a t  i f  she  were t o  scream he would 

k i l l  h e r .  (R 1098). H e r  tes t imony,  both on d i r e c t  and cross-examination, 

i s  r e p l e t e  wi th  numerous s ta tements  of h e r  f e a r  of l o s i n g  h e r  l i f e , a n d  

h e r  dec is ion  t o  do anything Appellant reques ted  t o  surv ive  the  a t t a c k .  



(R 1097, 1098, 1099, l l O Q ,  1101, 1102, 1104, 1109, 1110, 1113, 1115) .  

She s a i d  she  dec ided  t o  b e  a coope ra t ive  v i c t i m  as opposed t o  g e t t i n g  

k i l l e d .  To convince Appel lant  she  was s i n c e r e ,  s h e  decided r a t h e r  t han  

chancing be ing  murdered by Appel lan t ,  t o  a c t  a s  i f  s h e  was en joying  

h e r s e l f ,  t o  convince him t h a t  s h e  would n o t  r e p o r t  him t o  t h e  p o l i c e .  

(R 1099, 1100, 1101, 1103, 1110, 1112).  

Despi te  b e i n g  p rev ious ly  convic ted  o f  t h e  sexua l  b a t t e r y  and 

kidnapping of  Deborah F i f e r ,  Appel lan t  t e s t i f i e d  t h a t  s h e  - seduced him 

and she  made p l a n s  t o  see him l a t e r  and even k i s s e d  him goodnight.  

(R 1313-1317). A p p e l l a n t ' s  v e r s i o n  of  t h i s  kidnapping and sexua l  b a t t e r y  

p a i n t s  a p i c t u r e  of a "romantic evening", w i t h  Appel lant  and Miss F i f e r  

i n  h i s  c a r  i n  t h e  church park ing  l o t .  (R 1315-1317). Rowever, upon 

be ing  ques t ioned  by Appe l l an t ' s  counse l ,  who asked Deborah F i f e r  

whether Appel lant  was very  n i c e  t o  h e r  du r ing  t h e  whole o r d e a l ,  s h e  
- 

r e p l i e d :  

I have a ha rd  t ime say ing  t h a t  somebody i s  n i c e  t o  
m e  when t h e y ' r e  abduct ing m e  and s e x u a l l y  a s s a u l t i n g  
me, . . . (R 1113) .  

A s  evidenced by t h e  r eco rd  of A p p e l l a n t ' s  previous  c o n v i c t i o n s ,  

Miss F i f e r ' s  v e r s i o n  of t h e  e v e n t s ,  which s h e  r e p o r t e d  t o  t h e  p o l i c e  

(R 1103),  overwhelmingly demonstrated Appe l l an t ' s  p r i o r  sexua l  b a t t e r y  

and kidnapping involved t h e  use  of f o r c e  beyond a reasonable  doubt .  

Even A p p e l l a n t ' s  defense  counsel  d i d  n o t  c o n t e s t  t h e  v a l i d i t y  

of t h e  sexua l  b a t t e r y  and kidnapping conv ic t ions !  A t  s en tenc ing ,  h e  

argued: 

You've hea rd  about  p r i o r  conv ic t ion  of P a t  Thompson, 
you've hea rd  Deborah F i f e r  t e s t i f y .  O f  course  you w i l l  
cons ide r  t h a t .  You have a l r eady  cons idered  i t  i n  your 
v e r d i c t  and now a c e r t i f i e d  c o ~ v  of a conv ic t ion  o r  
two c o n v i c t i o n s  showing you t h z  t h i s  c a s e  happened i n  
1981 a s  s h e  sugges ted .  

But as M r .  Thompson s a i d ,  t h a t  was one i n c i d e n t ,  n o t  two. 
It w a s  a kidnapping and sexua l  b a t t e r y ,  t h e  d r iv ing  i n  



t h e  c a r  and, as  Miss F i f e r  i n d i c a t e d  and s o  a s  M r .  
Thompson s a i d , .  . . ( R  1551). 

I n  a d d i t i o n ,  t h e  presentence i n v e s t i g i a t i o n  r e p o r t  contained 

evidence of Appe l l an t ' s  p r i o r  convic t ion  f o r  kidnapping and sexual  

b a t t e r y .  (R 1749) .  This evidence was never challenged by Appel lant .  Where 

an unchallenged presentence i n v e s t i g a t i o n  r e p o r t  shows a previous 

convic t ion  and t h e  circumstances surrounding t h e  of fense ,  i t  i s  s u f f i c i e n t  

t o  support  a f i n d i n g  of t h i s  aggravat ing circumstance.  Douglas v .  S t a t e ,  

328 So. 2d 18,  a t  22 (Fla .  1976) . 
The combination of t h e  documentation of Appel lant ' s  previous 

sexual  b a t t e r y  and kidnapping conv ic t ions ,  toge the r  w i t h  Deborah F i f e r ' s  

testimony t h a t  Appellant used t h e  t h r e a t  o f  v io lence  t o  accomplish t h e  

kidnapping and sexua l  b a t t e r y ,  e s t a b l i s h e s  t h i s  p r i o r  convic t ion  beyond 

any reasonable  doubt .  Mann v .  S t a t e ,  453 So.2d 784 a t  786 (F la .  1984), 

@ c e r t . d e n . 1 0 5 S . C t . 9 4 0 .  I n M a n n , d o c u m e n t s s e r v e d a s e v i d e n c e o f t h e  

p r i o r  conv ic t ion  f o r  burg la ry ,  and t h e  v i c t i m  t e s t i f i e d  t o  e s t a b l i s h  

t h e  aggravat ing  circumstances of unnatura l  c a r n a l  in te rcourse  t o  prove 

the  use o r  t h r e a t  o f  v io lence .  I b i d ,  a t  785. 

Accordingly,  t h e  t r i a l  judge proper ly  found t h i s  aggravat ing 

f a c t o r  a p p l i e s  t o  Appel lant ,  a s  t h e  previous convic t ion ,  being a fe lony 

involving t h e  t h r e a t  of v io lence ,  i s  a v a l i d  aggravat ing f a c t o r  which 

j u s t i f i e s  t h e  c o u r t ' s  imposit ion of t h e  dea th  penal ty  i n  t h e  absence 

of m i t i g a t i n g  circumstances.  Lara v .  S t a t e ,  464 So.2d 1173 a t  1179 

 l la. 1985);  Blanko v .  S t a t e ,  452 So.2d 520 ( F l a .  1984), c e r t . d e n .  1055 

S.Ct .  940, armed robbery; White v .  S t a t e ,  466 So. 2d 1031 (F la .  1984) ,  

where, a s  h e r e ,  Appellant d id  not  cha l lenge  h i s  previous convic t ion  of 

a fe lony involv ing  t h e  use  or  t h r e a t  of v io lence  t o  t h e  person; Maxwell 

v .  S t a t e ,  supra ,  armed robbery; Ha l l  v .  S t a t e ,  403 So.2d 1321 ( F l a .  1981),  

a p p l i c a t i o n  f o r  s t a y  den. 420 - So. 2d 872 ( F l a .  1982),  Hall  v .  Wainwright, 



733 F.2d 766, a t  774 (11th C i r .  1984),  reh.den.  749 F.2d 733, where 

a  p r i o r  convic t ion  of a s s a u l t  wi th  i n t e n t  t o  commit r ape  was found 

s u f f i c i e n t  t o  support  t h i s  aggravat ing circumstance; El ledge v .  S t a t e ,  

408 So.2d 1021 ( F l a .  1981),  c e r t . d e n .  459 U.S. 981 (1982); White v .  

S t a t e ,  403 So.2d 331 (Fla .  1981), cer .den .  103 s.Ct .3571 (19831, where 

a  p r i o r  a t tempted rape  convic t ion  was found t o  suppor t ,  w i t h  o t h e r  

f a c t o r s ,  t h e  t r i a l  c o u r t ' s  imposi t ion of t h e  death sentence,  over a  

j u r y  recommendation of l i f e  imprisonment; King v.  S t a t e ,  

(F la .  1980),  c e r t  .den. 450 U.S. 989 (1981) ; Lucas v .  S t a t e ,  376 So.2d 

1149 (F la .  1979) . 
B. THE MURDER WAS COMMITTED WHILE APPELLANT WAS 

ENGAGED I N  OR ATTEMPTING TO COMMIT SEXUAL BATTERY. 

Appellant argues t h a t  t h e r e  i s  no evidence of sexual  b a t t e r y  

and t h a t  t h i s  aggravat ing circumstance cannot be  upheld. (Appel lant ' s  

B r i e f ,  31) .  Appellant completely ignores  s u b s t a n t i a l  evidence of an  

a t  tempted sexua l  b a t t e r y ,  which i s  a l s o  a  s t a t u t o r y  - aggravat ing f a c t o r .  

The evidence i s  t h a t  P a t r i c i a  Nigro's body was found wearing 

h e r  j eans ,  top  and p a n t i e s .  (R 349) . H e r  b r a ,  which h e r  boyfr iend 

t e s t i f i e d  s h e  always wore (R 495),  was missing. (R 349) . P a t r i c i a ' s  

jeans were unzipped (R 376) and a  h a i r ,  microscopical ly  matching 

Appel lant ' s  h a i r ,  was found i n s i d e  of h e r  p a n t i e s .  (R 1044-1045) . Sperm 

was found on t h e  v i c t i m ' s  vag ina l  swab. (R 839-840). The medical 

examiner t e s t i f i e d  t h a t  t h e  marks on h e r  neck ind ica ted  she had been 

s t r a n g l e d  w i t h  h e r  b r a  s t r a p  (R 611) ,  and t h a t  t h e  homicide was 

c o n s i s t e n t  wi th  a  r ape  o r  a t tempted rape  homicide. (R 609).  

The F.B.I .  Agent t e s t i f i e d  t h a t  t h e  only h a i r s  found i n  t h e  

v i c t i m ' s  p a n t i e s  microscopica l ly  matched h a i r  of t h e  v ic t im and of 

Appel lant .  (R 1044) . Other h a i r s ,  a l s o  matching Appel lant ' s  h a i r ,  



were found on t h e  v i c t i m ' s  f e e t  and between h e r  t o e s .  (R 369).  a The v i c t i m ' s  body was b ru i sed  a l l  over t h e  f r o n t ,  on h e r  th ighs ,  

lower l e g s ,  w r i s t s ,  upper r i g h t  am. ches t  w a l l ,  eyes and neck. (R 379- 

380, 530, 531, 598-604). There were no marks on h e r  back (R 929).  This 

i s  c o n s i s t e n t  wi th  t h e  S t a t e ' s  argument t h a t  she  was t rapped on h e r  

back. (R 1463) . Her forehead was l a c e r a t e d .  Her l e f t  a n k l e  was scratched.  

Her l e f t  arm and w r i s t  were c u t  i n t o  t h e  muscle. The f i n g e r s  of h e r  l e f t  

hand had numerous ab ras ions .  Her r i g h t  thumb had a  2 cent imeter  

l a c e r a t i o n .  (R 598-604). The wounds on h e r  hands were defensive wounds. - 

(R 607).  The damage t o  h e r  neck, larynx and t rachea  a r e  c o n s i s t e n t  with 

being s t r a n g l e d  t o  keep h e r  from screaming. (R 607-608). 

Appellant a t tempts  t o  i s o l a t e  t h e  evidence of t h e  attempted 

sexual  b a t t e r y ,  tak ing  t h e  evidence out  of context  and wholly ignoring 

t h e  t o t a l i t y  o f  t h e  evidence presented a t  t r i a l .  However, i n  t h i s  case,  

a l l  t h e  evidence,  viewed toge the r ,  proves beyond any reasonable  doubt 

t h a t  Appel lant  attempted t o  commit a  sexual  b a t t e r y  upon P a t r i c i a  Nigro 

b e f o r e  he  murdered h e r .  There i s  no o t h e r  r a t i o n a l  explarlation f o r  a  

h a i r  l i k e  t h e  Appel lant ' s  being i n s i d e  of P a t r i c i a  Nigro's p a n t i e s ,  with 

more of t h e s e  h a i r s  being found on h e r  f e e t  and between h e r  t o e s ,  while  

h e r  b r a  was missing,  h e r  jeans were unzipped, and t h e r e  was sperm found 

i n  h e r  vagina .  "c i rcumstant ia l  evidence alone i s  s u f f i c i e n t  t o  convict  

i n  a  c a p i t a l  case  i n  t h e  absence of a  reasonable a l t e r n a t i v e  theory."  

Huff v .  S t a t e ,  437 So.2d 1087 a t  1088 (Fla .  1983); ~ c ~ r t h u r  v .  S t a t e ,  

351 so. 2d 972 (F la .  1977); Bradford v .  S t a t e ,  460 So.2d 926 (F la .  - 

2 DCA 1984).  Appellant o f f e r e d  no cont radic tory  evidence upon which 

t h e  ju ry  could have concluded otherwise.  A s  unrebut ted c i r cums tan t i a l  

evidence i s  s u f f i c i e n t  t o  s u s t a i n  a convict ion,  s o  must i t  a l s o  be 

s u f f i c i e n t  t o  support  a  f ind ing  of an aggravating circumstance.  



The f a c t s  are i n c o n s i s t e n t  wi th  any f ind ing  o t h e r  than t h a t  

t h e  Appellant committed o r  attempted t o  commit a  sexual  b a t t e r y  upon 

P a t r i c i a  Nigro before  he  k i l l e d  h e r .  I n  t h e  case  of  Rivers v .  S t a t e ,  

458 So.2d 762, a t  765 ( F l a .  1984),  i t  was s t a t e d  t h a t  a  f ind ing  of  an 

aggravat ing circumstance may be based upon a very s t r o n g  in fe rence  

from the  circumstances.  I n  Ross v .  S t a t e ,  s l i p  opin ion ,  ( F l a .  August 

15 ,  1985) ,  t h i s  Court found aggravat ing and m i t i g a t i n g  circumstances 

may be  proved by c i r c u m s t a n t i a l  evidence.  While t h e  circumstances of 

an aggravat ing f a c t o r  must b e  proven by t h e  S t a t e  beyond a  reasonable 

doubt,  i n  t h i s  case ,  t h e  evidence of a  sexual  b a t t e r y  p e r p e r t r a t e d  by 

t h e  Appellant upon Deborah F i f e r  provides permiss ib le  evidence of  

premedi ta t ion  which may be  used t o  prove t h e s e  circumstances.  Oats v .  

S t a t e ,  446 So.2d 90, a t  95 (F la .  1984). 

This case  i s  c l e a r l y  u n l i k e  McArthur, where t h e  S t a t e t s . a l l e g e d l y  

damning evidence included such s u b j e c t i v e  examples a s  t h e  defendant 's  

emotional s t a t e  and h e r  making cof fee  f o r  t h e  ambulance crew a f t e r  her  

husband's shoot ing  dea th .  This Court found t h a t  s u b j e c t i v e  evidence 

too  ambiguous. I n  t h i s  case ,  t h e  S t a t e  introduced o b j e c t i v e  s c i e n t i f i c  

evidence.  A h a i r  matching t h e  Appel lant ' s  was found i n s i d e  t h e  v i c t i m ' s  

underwear, which was worn on h e r  body i n s i d e  h e r  jeans .  The z ipper  

w a s  pu l l ed  down. The box i n  which the  v i c t i m ' s  body w a s  found contained 

Appel lant ' s  f i n g e r p r i n t  on the  i n s i d e .  This box was f u r t h e r  i d e n t i f i e d  

a s  coming from Appel lant ' s  apartment.  Other h a i r s  i d e n t i c a l  t o  Appel lant ' s  

w e r e  found on t h e  v i c t i m ' s  f e e t .  Fur ther ,  t h e  v i c t i m ' s  b r a  was missing 

and t h e  medical examiner t e s t i f i e d  t h a t  it appeared she had been 

s t r a n g l e d  w i t h  a b r a  s t r a p ,  y e t  h e r  top was on when he r  body was found. 

@ 
Some of  h e r  h a i r  had been t o r n  o u t  and t h e r e  were sperm c e l l s  found 

i n  h e r  vagina .  



"The t r i e r  i s  e n t i t l e d ,  i n  f a c t ,  bound t o  cons ider  
t h e  evidence as a  whole; and i n  law as  i n  l i f e ,  the  
e f f e c t  of t h i s  i s  much g rea te r  than t h e  sum of i t ' s  
p a r t s .  1 I 

Sykes v .  U.S., 373 F.2d 607 (5th C i r .  1966), c e r t . d e n .  386 U.S. 977. 

There i s  s u f f i c i e n t  competent evidence f o r  t h i s  Court t o  

conclude t h a t  t he  t r i a l  judge 's  f inding t h a t  the  murder was committed 

during the  commission o f ,  o r  during the attempt t o  commit, a sexual  

ba t t e ry  i s  c o r r e c t .  Adams v .  S t a t e ,  412 So.2d 850 (F la .  1982) c e r t - d e n .  

459 U . S .  882. 

C. THE MURDER WAS ESPECIALLY HEINOUS, ATROCIOUS 
AND CRUEL BEYOND A REASONABLE DOUBT AND NO 
RATIONAL BASIS EXISTS FOR REJECTING THIS 
AGGRAVATING CIRCUMSTANCE. 

Appellant argues t h a t  t h e  t r i a l  judge e r r ed  i n  f ind ing  t h i s  

aggravating f a c t o r  because "nothing about t h i s  bea t ing  and s t r angu la t ion  

homicide s e t  i t  a p a r t  from the  norm. " (Appellant 's  B r i e f ,  32)  . Appellant 

argues simply t h a t  because t h e r e  were no broken bones, t h e r e  i s  a 

r a t i o n a l  b a s i s  f o r  r e j e c t i n g  t h e  crime as  being heinous,  a t roc ious  and 

c rue l .  Supra, 33. 

Appellee submits t h a t  beyond a shadow of doubt t h i s  aggravating 

circumstance i s  supported by the  record and no r a t i o n a l  person could 

l og i ca l l y  f i n d  otherwise.  

The v ic t im,  P a t r i c i a  Nigro, had, before  she  d ied ,  been beaten 

from head t o  f o o t .  (R 379, 380, 530, 531, 598-604). She had b ru i s e s  on 

h e r  lower l e g s ,  th ighs ,  upper arm and w r i s t s .  She had deep cuts  on 

both hands and on h e r  l e f t  arm, i n t o  t he  muscle. She had a s c r a t ch  on 

h e r  ankle and abrasions on h e r  f i nge r s .  (R 598-604). P a t r i c i a ' s  f ace  

was badly swollen. ( R  530, 531).  So badly swollen t h a t  Ted Liquori  

@ t e s t i f i e d :  



I t r i e d  t o  i d e n t i f y  the  v ic t im,  P a t r i c i a  Nigro, 
b u t  n o t  t he  body i t s e l f ,  a photograph of t h e  
body, and I wouldn' t recognize t h a t  g i r l  from my 
daughter.  Her f a c e  was d i s t o r t e d  and h e r  eye was 
c losed .  You couldn' t see  one eye.  So I wouldn' t 
know who she  was (R 574). 

Extensive b ru i s i ng  on P a t r i c i a ' s  upper abdomen and ches t  were made 

by a knee o r  f i s t  be fo re  s h e  died.  (R 605, 606).  The medical examiner 

t e s t i f i e d  t h e r e  was evidence she may have been s t r ang l ed  by he r  b r a ,  

which l e f t  l i n e  marks on h e r  neck. (R 611).  There was evidence of  a 

s t r ugg l e .  Some of h e r  h a i r  was pul led  o u t .  (R 611, 1047, 1048). P a t r i c i a  

was s t r ang l ed  f o r  a t  l e a s t  four  minutes by he r  k i l l e r ' s  hands. ( R  612, 

This Court has long held  t h a t  murder by s t r angu l a t i on  i s  heinous,  

a t roc ious  and c r u e l .  Johnson v .  S t a t e ,  465 So. 2d 499, a t  507  l la. 1985) ; 

So.2d 353, a t  357 (F la .  1984); Bundy v .  S t a t e ,  455 So.2d 330, a t  350 

(F la .  1984 )  ; Adams v .  S t a t e ,  supra;  Smith v .  S t a t e ,  407 So .2d 894  l la. 

1981) ; Peak v. S t a t e ,  395 So. 2d 492 (Fla.  1980) ; Alvord v .  S t a t e ,  322 

So.2d 533, a t  541 (F l a .  1975),  c e r t . den .  428 U.S. 923, fFla .  1976). 

Fur the r ,  it c a n n ~ t  be  r a t i o n a l l y  quest ioned t h a t  P a t r i c i a  Nigro 

was subjec ted  t o  g r e a t  pa in  and agony, no t  only from he r  physical  

i n j u r i e s ,  b u t  from the  mental agony of knowing t h a t  she would soon d i e  

a t  Appellant ' s hands . This i s  evidenced by i n j u r i e s  showing t h e  

v ic t im ' s  awareness, such as  h e r  obviously pa in fu l  defense wounds, t h e  

b r a  s t r a p  marks on h e r  neck, the  extensive and severe  b ru i s ing ,  and the  

marks on h e r  neck which a r e  cons i s t en t  wi th  h e r  a t t a c k e r  choking he r  

t o  prevent h e r  from screaming. Fur ther ,  t he  medical examiner t e s t i f i e d  

t h a t  i t  took he r  a t  l e a s t  four  minutes t o  d i e  and t h a t  she was 

conscious f o r  a t  l e a s t  one minute. The manner of h e r  death was c l e a r l y  

heinous,  a t roc ious  and c r u e l .  See Stano v. S t a t e ,  460 So.2d 890, a t  893 



(F la .  1984); Waterhouse v .  S t a t e ,  429 So.2d 301, a t  307 (F l a .  1983),  

@ cer t .den .  104 S .Ct .  4 1 5 ;  Routly v .  Sra te ,440 ~ o . 2 d  1257, a t  1265 

(F la .  1983) ; Smith v .  St'ate, supra .  

The manner i n  which P a t r i c i a  Nigro d ied  s e t s  t h i s  crime a p a r t  

from the  norm of c a p i t a l  f e l o n i e s .  See S t a t e  v .  Dixon, 283 So.2d 1 

(Fla .  1973), c e r t  .den. 416 U.  S. 943 (1974) . She was no t  k i l l e d  quickly 

and pa in l e s s ly ,  b u t  i n s t ead  su f fe red  from defensive wounds and b ru i s e s  

and o ther  l a c e r a t i o n s  and then w a s  s t r ang l ed ,  wi th  h e r  b r a  s t r a p ,  and 

a l s o  with he r  k i l l e r  ' s  hands. According t o  t he  medical examiner, D r .  

Ongley, she l i nge red ,  unable t o  b r ea the  f o r  a t  l e a s t  four  minutes,  and 

she was aware of what was happening t o  h e r  f o r  a t  l e a s t  one minute. 

(R 612-613) . This k i l l i n g  was c e r t a i n l y  "unnecessarily tor tuous  t o  t h e  

vict im."  Dixon a t  9 ,  and, i n  view of o the r  cases  addressing t h i s  p o i n t ,  

0 
heinous,  a t roc ious  and c r u e l .  See Brown, supra ,  a t  345, where t h e  v i c t im  - 
had numerous b r u i s e s ,  and had been asphyxiated by a  gag o r  ga ro t e ,  and 

raped; Duest v .  S t a t e ,  462 So. 2d 446, a t  449 (F la .  1984), where t he  

v ic t im l i ved  f o r  a  few minutes a f t e r  the  f a t a l  s tabbing;  Mason v .  S t a t e ,  

438 So.2d 374, a t  379 (F la .  1983), where, as he re ,  t he  v ic t im was no t  

k i l l e d  quickly and pa in l e s s ly ,  but  i n s t ead  l ingered ,  unable t o  b r ea the  

and aware of what was happening t o  he r .  

Appellee po in t s  ou t  t h e  f a c t u a l  d i s t t n c t i o n s  between t h e  i n s t a n t  

case  and Herzog v .  S t a t e ,  439 So.2d 1372 (F la .  1983) which i s  c i t e d  by 

Appellant.  In  Herzog, t h e  v ic t im was found t o  be under the  heavy 

inf luence  of methaqualone and had i n f l i c t e d  i n j u r i e s  upon h e r s e l f  so  

t h a t  i t  was impossible  t o  discover where t h e  defendant had i n ju r ed  h e r .  

The v ic t im was unconscious a t  t h e  time of t h e  a c t  t h a t  caused h e r  dea th .  

Ib id  a t  1380. P a t r i c i a  Nigro was found t o  have only a minimal amount 0 - 
of alcohol  ( - 0 2  mg%) i n  he r  blood, from having wine a t  lunch. (R 620).  



a Thus, no evidence suggests  she  would no t  have been f u l l y  aware of t h e  

pa in  i n f l i c t e d  upon h e r ,  and nothing sugges ts  she would have been f u l l y  

a b l e  t o  a p p r e c i a t e  t h e  mental agony of knowing t h a t  she soon would 

d i e  a t  Appe l l an t ' s  hands. 

Based upon a l l  t h e  evidence,  t h e  f ind ing  of t h e  manner of  dea th  

being he inous ,  a t roc ious  and c r u e l ,  i s  f u l l y  supported.  

D .  THE MURDER WAS COMMITTED I N  A COLD, CALCULATED 
AND PREMEDITATED MANNER WITHOUT ANY PRETENSE 
OF MORAL OR LEGAL JUSTIFICATION BEYOND A 
REASONABLE DOUBT AND NO RATIONAL BASIS EXISTS 
FOR REJECTING THIS AGGRAVATING CIRCUMSTANCE. 

Appellee recognizes t h a t  t h e  t r i a l  judge equivocated i n  applying 

t h i s  aggravat ing  circums t a m e .  Nevertheless ,  t h e  t r i a l  judge d i d  f i n d  

t h a t  Appel lant  took advantage of P a t r i c i a  Nigro's v u l n e r a b i l i t y ,  and 

murdered h e r  without  any p re tense  of moral o r  l e g a l  j u s t i f i c a t i o n .  This 

aggravat ing circumstance c l e a r l y  e x i s  t i .  

The evi-dence shows t h a t  t h e  v i c t i m ' s  neck was in ju red  i n  a  

manner c o n s i s t e n t  with being s t r a n g l e d  w i t h  he r  b r a .  (R 611). But t h e  

medical examiner a l s o  t e s t i f i e d  t h a t  a l though markings on t h e  o u t s i d e  

of h e r  neck were c o n s i s t e n t  wi th  a l i g a t u r e  such a s  a  b r a ,  t h e  most 

severe  i n j u r i e s  a r e  wi th in  P a t r i c i a  Nigro 's  neck i t s e l f ,  and around h e r  

voice  box, which h e  t e s t i f i e d  a r e  t h e  i n j u r i e s  seen wi th  s t r a n g u l a t i o n  

by hand. (R 615, 616). 

Murder - by s t r a n g u l a t i o n  evinces a  co ld ,  ca lcu la ted  des ign  t o  

k i l l ,  as opposed t o  a  s i n g l e  s h o t  from a  f i r ea rm during an o u t b u r s t  of 

anger .  Alvord v .  S t a t e ,  supra.  Evidence of the  use  of a  l i g a t u r e ,  such 

as a  b r a  or  dishtowel ,  f u r t h e r  suppor ts  heightened premeditat ion.  

Hooper v .  S t a t e ,  10 F.L.W. 393 ( F l a .  August 15,  1985). 

a 



The t r i a l  judge's f inding r e c i t e s  t h a t  the  vict im was a lone 

female, i n  unfamiliar surroundings, i n  a  borrowed auto, s tuck i n  the  

sand (R 1770) . There was testimony t h a t  her  car could have been seen 

from Appellant 's  apartment window. (R 915-916). Although severa l  people 

drove by and offered help  t o  the  vic t im,  she did not acknowledge them, 

but  appeared t o  be i n  shock, confused and did not know what t o  say.  

(R 1128). Appellant was i d e n t i f i e d  as  being with the  vic t im a t  the  time. 

(R 739, 747). She was the rea f t e r  vulnerable and he c l ea r ly  had the  

opportunity t o  observe her  s i t u a t i o n .  The victim was not murdered a t  

her  c a r  a s  there  was no evidence of a  s t ruggle  found near by. (R 943).  

She was transported t o  another loca t ion ,  k i l l e d ,  then again t ranspor ted,  

t o  the  dumpster, as  no evidence of any s t ruggle  was found a t  t h a t  

loca t ion .  (R 922) . Transportation of victims t o  t h e i r  place of death,  

a under s imi la r  circumstances, serves t o  prove premeditation i n  Stano v .  

S t a t e ,  supra. In  t h a t  case,  the  vict ims were f i r s t  s t ruck t o  s tun  them 

so they would not attempt t o  e x i t  the  veh ic le ,  then they were dr iven 

t o  an i s o l a t e d  area  and ordered from the  c a r .  The defendant shot  one 

and s t rang led  the  o the r .  In Card v .  S t a t e ,  453 So.2d 17, a t  23 (P la .  

1984), a f t e r  the  vict im was severely cut  upon her  f ingers ,  she was 

abducted, driven e igh t  mi les ,  and then had her  throat  cu t .  In Routly , 

supra, the  vict im was bound, gagged and kidnapped, thrown i n t o  a t runk,  

forc ibly  removed from t h e  trunk and shot  t o  death. In  Smith v.  S t a t e ,  

424 So.2d 726 (Fla.  1982), the v ic t im was robbed, sexually ba t t e r ed  

and taken t o  the  woods where she was shot .  The victim i n  Combs v .  S t a t e ,  

403 So.2d 418 (Fla .  1981), c e r t . den .  456 U.S. 984 (1982), was lured 

t o  a  wooded a r e a  on a pretense of taking a shor t  cu t  t o  a  par ty  and 

was shot  and robbed. The vict im i n  J en t  v .  S ta te ,  was beaten,  then 

thrown i n t o  a car  trunk and driven t o  a  game preserve where she was 



raped and burned t o  death,  408 So. 2d 1024, a t  1032 ( F l a .  1981) c e r t  .den. 

457 U.S. 1111 (1982). The above cases  a l l  conta in  evidence t h a t  t h e  

murderers preyed upon t h e  p a r t i c u l a r  v u l n e r a b i l i t i e s  of t h e i r  v ic t ims ,  

a s  Appellant d i d  h e r e .  

Execution s t y l e  o r  c o n t r a c t  murders o r  wi tness  e l imina t ion  

murders a r e  not  t h e  only murders which can be included wi th in  the  - 

d e f i n i t i o n  of co ld ,  c a l c u l a t e d  and premeditated.  G r i f f i n  v .  S t a t e ,  10 

F.L.W. 264 ( F l a .  May 24, 1985); Herring v -  s t a t e ,  446 So. 2d 1049 (Fla .  

1984); Hooper, supra .  

There must merely be heightened premeditat ion t o  apply t h i s  

aggravat ing circumstance as i t  had been appl ied  i n  p r i o r  cases .  G r i f f i n ,  

Herring, supra .  

The above r e c i t e d  f a c t s ,  t oge the r  with t h e  Modus Operandi of 

a Appellant ,  a s  descr ibed  by h i s  e a r l i e r  v ic t im,  Deborah F i f e r ,  c l e a r l y  

shows Appellant had t h e  heightened l e v e l  of premeditat ion requ i red  t o  

support  t h i s  f a c t o r .  A s  F i f e r  t e s t i f i e d ,  Appellant threa tened h e r ,  

with death,  un less  she cooperated.  (R 1097-1115). Add i t iona l ly ,  Appellant 

t o l d  h e r  t h a t  he  was a f r a i d  she would go t o  the  p o l i c e  and Appellant 

t o l d  h e r  he was a f r a i d  of be ing  imprisoned. Deborah F i f e r  was ab le  t o  

convince Appellant t h a t  she would no t  t u r n  him i n ,  and she was s e t  f r e e ,  

unharmed. (R 1099-1112). But, she  then went t o  t o  t h e  p o l i c e  (R  1103), 

and Appellant was a r r e s t e d ,  t r i e d  and convicted f o r  abducting and 

sexua l ly  b a t t e r i n g  h e r ,  d e s p i t e  h e r  convincing assurances t h a t  she 

would not  do s o .  (R 1524).  P a t r i c i a  Nigro was s t r a n g l e d  i n  a  manner 

c o n s i s t e n t  wi th  h e r  a s s a i l a n t  prevent ing  her  from screaming. Appellant 

had t o l d  Deborah F i f e r  t h a t  he  would k i l l  h e r  i f  she screamed. The 

f a c t  t h a t  Appellant had committed a  s i m i l a r  crime a g a i n s t  Deborah F i f e r ,  

t h rea ten ing  t o  k i l l  h e r  i f  she  screamed may be used t o  prove t h e  cold 



c a l c u l a t i o n  of t h i s  aggravat ing circumstance beyond a reasonable doubt. 

Oats v .  S t a t e ,  supra ,  a t  95 .This case ,  wi th  t h e  s t r a n g u l a t i o n  of t h e  

v i c t i m  t o  prevent  d e t e c t i o n  and subsequent apprehension, thus p resen t s  

f a c t s  which prove t h i s  f a c t o r  w i t h i n  t h e  l i m i t s  imposed i n  Hardwick v .  

S t a t e ,  461 So.2d 79, a t  81 (F la .  1984),  which r e q u i r e s  co ld  c a l c u l a t i o n  

be fo re  t h e  murder i t s e l f .  

There i s  nothing t o  i n d i c a t e  t h a t  P a t r i c i a  Nigro provoked t h e  

a t t a c k  i n  any way o r  t h a t  Appellant had any reason t o  comnit t h e  murder. 

There was s u f f i c i e n t  evidence f o r  t h e  t r i a l  cour t  t o  f i n d  t h i s  circum- 

s t a n c e  app l i cab le  and no r a t i o n a l  reason f o r  the  ju ry  t o  r e j e c t  i t .  

Mason v .  S t a t e ,  supra.  Appel lant  denied t h e  murder and, consequently,  

no l e g a l  nor moral p re tense  o r  j u s t i f i c a t i o n  was shown. Hooper v.  S t a t e ,  

supra .  

e Even i f  t h i s  Court does no t  conclude t h a t  t h e r e  e x i s t e d  

s u f f i c i e n t  evidence of heightened premeditat ion f o r  t h e  t r i a l  cour t  t o  

apply t h i s  aggravating circumstance a t  sentencing ,  where, a s  h e r e ,  o t h e r  

v a l i d  aggravat ing circumstances e x i s t  i n  t h e  absence of mi t iga t ing  

circumstances,  t h e  Court should a f f i r m  t h e  death sentence .  Wright v .  

S t a t e ,  10 F.L.W. 364 ( F l a .  J u l y  3,  1985);  Barclay v .  F lo r ida ,  103 S.Ct.  

1982) ; Ferguson v.  S t a t e ,  

so.2d 631, a t  636 (Fla .  1982) ; Clark v .  S t a t e ,  379 So.2d 97 (Fla .  l979) 

c e r t . d e n . ,  450 U.  S. 936 (1981). See Hooper v .  S t a t e ,  supra ,  where t h i s  - 
Court r e c e n t l y  he ld  i t  would a f f i r m  t h e  death sentence  even i f  co ld ,  

c a l c u l a t e d  and premeditated was n o t  found, because t h e  remaining aggravat- 

i n g  f a c t o r s  outweighed t h e  m i t i g a t i n g  f a c t o r s .  Peede v .  S t a t e , l O  F.L.W. 

397 CFla. Aug. 15, 1985) where heightened premeditat ion d id  not  e x i s t ,  

b u t  one remaining aggravat ing  circumstance outweighed one marginal 

mi t iga t ing  circumstance . 



E. THERE ARE NO MITIGATING CIRCUMSTANCES PRESENT 

The only statutory mitigating circumstance Appellant now claims 

exists is that the murder of Patricia Nigro was committed while Appellant 

was under the influence of extreme 'mental or emotional disturbance . 
(Appellant's Brief, 35; Fla'. - Stat. 921.141(6) (b) ) . Appellee suggests 
there is no evidence to support this mitigating factor. It was not even 

mentioned in Appellant's sentencing argument, (R 1548-1553), even 

though the prosecutor had specifically argued it did not apply. (R 1544). 

Although this mitigating factor was instructed upon, and the 

jury was, of course, permitted to consider it, even now the only basis 

argued by Appellant for this factor is that Appellant was "having problems 

with his girlfriend, Julie," in January -1983, "that Appellant had been 

fired from his job just prior to January, 1983, " and, "that in March 

1981, Appellant was having martial problems, l1 at the time he kidnapped 

and sexually battered Deborah Fifer. (Appellant's Brief, 35). There was 

no medical or psychological testimony about Appellant and there was no 

testimony that such "problems" affected Appellant to the extent that 

his faculties ,were ever impaired. His own family's testimony at sentencing 

shows this. (R 1535). The evidence cannot support this mitigating circum- 

stance. cf. Johnson v. State, 442 So.2d 185 at 189 (Fla. 1983), where 

psychological and psychiatric testimony in conflict and factor was properly 

denied; Michael v. State, 437 So.2d 138 at 141 (Fla. 1983), no - psychiatric 
evidence and defendant's mother knew of no significant psychological 

problems; Cannady v .  State, 427 So. 2d 723 at 731  l la. 1983), despite 

drug use, defendant's conduct of committing crime, fleeing scene and 

disposing of evidence 'conclusively showed reasoning and understanding; 

Stevens v. State, 419 So. 2d 1058 at 1064 (Fla. 1982), psychiatrist 

reported no extreme mental or emotional disturbance and no testimony 



supported claim of  impaired capaci ty ;  Smith v .  S t a t e ,  supra,  even 

medical t e s t i n g  d i d  n o t  compel a p p l i c a t i o n  of a m i t i g a t i n g  f a c t o r  i n  

sentencing;  H a l l  v. S t a t e ,  supra,  desp i t e  testimony he  was "high" on 

drugs,  t h e  t r i a l  c o u r t  could s t i l l  reasonably f i n d  t h e  testimony d id  n o t  - 

e s t a b l i s h  t h e  m i t i g a t i n g  f a c t o r s ;  Messer v .  S t a t e ,  402 So.2d 341, a t  

347-349 (Fla .  1981) ,  d e t a i l e d  psychological  r e p o r t  suppor ts  r e j e c t i o n  

of t h i s  f a c t o r  u n l e s s  extreme mental o r  emotional d is turbance  e x i s t e d .  

Fur ther ,  t h i s  Court has  c o n s i s t e n t l y  he ld  t h a t  " f inding  o r  not  f ind ing  

a  s p e c i f i c  m i t i g a t i n g  circumstance app l i cab le  i s  w i t h i n  t h e  t r i a l  c o u r t ' s  

domain, and r e v e r s a l  i s  n o t  warranted simply because an Appellant draws 

a  d i f f e r e n t  conclus ion ."  Stano v .  S t a t e ,  s u p r a ,  c i t i n g  Smith v .  S t a t e ,  

407 So.Zd, supra .  

The only  o t h e r  evidence of m i t i g a t i n g  circumstances Appellant 

claims i s  t h e  non-s ta tu to ry  mi t iga t ing  circumstance evidence t h a t  

"Appellant 's  b r o t h e r s ,  Chris topher  Thompson, Timothy Thompson, and 

James Thompson, t e s t i f i e d  t h a t  Appellant was never a  v i o l e n t  person 

(R 1526, 1533-1534) ." This testimony i s  obviously r e b u t t e d  by h i s  p r i o r  

convict ion and by t h e  i n s t a n t  ju ry  v e r d i c t .  H i s  f a t h e r  t e s t i f i e d  he  was 

normal (Refuting Appel lant ' s  aforementioned claim of extreme mental o r  

emotional d i s t u r b a n c e ) ;  t h a t  Appellant could never have committed a  crime 

a s  heinous a s  t h i s  one ( d e s p i t e  t h e  j u r y ' s  v e r d i c t ) ,  and t h a t  Appellant 

i s  not  a  v i o l e n t  person (Also c l e a r l y  r e f u t e d  by t h e  p r i o r  convict ion 

and t h e  j u r y ' s  v e r d i c t ) .  Deacon C a r r o l l ' s  testimony, t h e  only o the r  

testimony r e l i e d  on by Appel lant ,  merely shows t h a t  Appellant made a  

good adjustment t o  p r i s o n  l i f e .  (Appel lant ' s  B r i e f ,  36) .  Appellant shows 

no a u t h o r i t y  f o r  h i s  c laim t h a t  t h e  above evidence could reasonably be  

t h e  b a s i s  f o r  t h e  j u r y ' s  recornendation of l i f e  imprisonment. The t r i a l  

judge repeatedly  s t a t e d  he found no m i t i g a t i n g  circumstances,  s t a t u t o r y  



o r  non-s t a t u t o r y  , e x i s t e d  (R 1593, 1594, 1771). This Court r e c e n t l y  

upheld a ju ry  o v e r r i d e  where m i t i g a t i n g  testimony a t  sentencing was 

t h a t  Appellant was "a good man and r a i s e d  a  C h r i s t i a n . "  Burr v .  S t a t e ,  

466 So.2d 1051 (F la .  1985). Other death sentences wi th  f ind ings  of no 

non-s ta tu tory  m i t i g a t i n g  circumstances where s i m i l a r  famTly background 

and c h a r a c t e r  testimony was presented a r e  Johnson v .  S t a t e ,  465 So.2d 

a t  507, "Appellant presented testimony about h i s  family background, 

inc luding  t h e  favorable  opinions of f r i e n d s ,  r e l a t i v e s ,  and neighbors ,  

many of whom be l i eved  him t o  be non-violent  and of good charac ter" ;  

Williams v. S t a t e ,  437 So. 2d 133 a t  136, 137 (Fla .  1983) c e r t . d e n .  104 

S  . C t  . 1690 (1985).  "Defendant presented evidence from r e l a t i v e s  and 

f r i e n d s  t h a t  h e  i s  a  good person and was k ind  t o  them." See a l s o  
Val le  v .  S t a t e ,  10 F.L.W. 381 (F la .  July 11 ,  1985).  

Appel lant ' s  argument upon t h i s  i s s u e  merely r e g i s t e r s  h i s  

disagreement wi th  t h e  l ack  of weight given by t h e  t r i a l  judge t o  h i s  

m i  t i g a t  i o n  evidence.  

The t r i a l  judge need n o t  have express ly  addressed 
each non-s ta tu tory  mi t iga t ing  f a c t o r  i n  r e j e c t i n g  
t h e  same, and we w i l l  no t  d i s t u r b  h i s  judgment simply 
because Appellant d isagrees  wi th  t h e  conclusions reached. 

Mason v .  S t a t e ,  supra ,  a t  380. 

Because h e  f a i l e d  t o  f i n d  t h e  m i t i g a t i n g  f a c t o r s  which 
[ t h e  defendant]  urged does no t  mean t h a t  he [ t h e  t r i a l  
judge] d id  no t  consider  t h e  evidence.  It l i e s  w i t h i n  
h i s  province t o  decide whether a  p a r t i c u l a r  mi t iga t ing  
circumstance i n  sentencing i s  proven and t h e  weight t o  
be g iven  i t .  Smith v .  S t a t e ,  407 So.2d 894 (F la .  1981); 
Lucas v .  S t a t e ,  3 / 6  So.Zd 1149 (F la .  1979). 

Ri leg  v. S t a t e ,  413 So.2d 1173 (F la .  1982); ce r t .den .  981, reh .den .  459 

U.S. 1138 (1983); Daugherty v .  S t a t e ,  419 So.2d. 1067, a t  1071 ( F l a .  

1982) ; c e r t .  den. 459 U.  S  . 1228 (1983) . 
Appellee sugges ts  t h a t  t h i s  Court w i l l  f i n d ,  a s  i t  d id  i n  Engle 

v .  - S t a t e ,  4 3 8 S o . Z d 8 0 3 a t 8 1 2  (Fla .  1 9 8 3 ) c e r t . d e n .  7 9 L . E d . 2 d 7 5 3  

(1984), t h a t  t h e  t r i a l  judge d i d  cons ider  t h e  non-s ta tu tory  m i t i g a t i n g  



circumstances r a i s e d  by Appellant and simply found t h a t  none e x i s t e d .  

• Appel lant ' s  argument t h a t  t h e  wkight of  evidence i n  t h e  g u i l t  

phase i s  a v a l i d  non-s ta tu tory  m i t i g a t i n g  circumstance i s  without  m e r i t .  

I t  ignores  t h i s  Court ' s  opinion i n  Buford v . '  Sta ' te ,  403 So.2d 943 ( F l a ,  

1981), c e r t - d e n .  454 U.S. 1163, which s t a t e s ,  i n  t h e  opinion a f f i rming  

a jury "overridel '  death sentence  : 

I f  defendant ' s  testimony were accepted as  c r e a t i n g  
a reasonable doubt,  he should no t  be found g u i l t y  
of murder i n  t h e  f i r s t  degree f o r  h i s  p a r t i c i p a t i o n  
i n  t h e  murder would no t  be proved. . . . 
A convicted defendant cannot be "a l i t t l e  b i t  g u i l t y . "  
I t  i s  unreasonable f o r  a jury  t o  say i n  one b r e a t h  
t h a t  a defendant ' s  g u i l t  has  been proved beyond a 
reasonable  doubt and, i n  t h e  next  b r e a t h ,  t o  say 
someone e l s e  may have done i t ,  s o  we recornend mercy. 

I b i d ,  a t  953. 

The t r i a l  judge heard a l l  t h e  m i t i g a t i o n  evidence o f f e r e d  by 

Appel lant ,  even though much of  i t  could have been excluded under Lockett 

V .  Ohio, 438 U.S. 586 (197-8); - S i r e c i  v .  S t a t e ,  399 So.2d 964  la. 1981). 

He found no m i t i g a t i n g  circumstances p r e s e n t .  

When t h e r e  i s  competent s u b s t a n t i a l  evidence t o  support  t h e  

conclusion o f  t h e  t r i a l  judge concerning h i s  sentencing r e s p o n s i b i l i t i e s ,  

h i s  determinat ion i s  f i n a l .  Martin - v .  S t a t e ,  420 So.2d 583 a t  584 (F la .  
t 

1982).  Where t h e r e  i s  no reasonable  b a s i s  f o r  t h e  jury  t o  f i n d  t h i s  

m i t i g a t i n g  circumstance e x i s t s ,  although they must have i n  view of 

t h e i r  advisory  v e r d i c t  i n  t h e  f a c e  of s e v e r a l  aggravat ing circumstances,  

t h e  d e c i s i o n  of  t h e  t r i a l  judge t o  impose t h e  death sentence over  t h e  

ju ry  recommendation of l i f e  i s  proper .  McCrae v .  State,-395 So.2d 1145 

(F la .  1980) ; Hoy v .  S t a t e ,  353 So.2d 826 (F la .  1977).  

F. THE TRIAL JUDGE PROPERLY OVERRULED THE JURY'S 
RECOMMENDATION AND IMPOSED A SENTENCE OF DEATH. 

As was s t a t e d  i n  Brown v .  S t a t e ,  supra ,  a t  346: 



This Court has recognized tha t  where there a re  
aggravating circumstancesmaking death the appropriate 
penalty, and the jury 's  reconmendation i s  not based 
on some val id  mitigating fac tor  (statutory or non- 
s ta tutory)  discernible from the record, i t  i s  proper 
for  the  t r i a l  judge t o  overrule the jury's recommendation 
and impose a sentence of death. See e -. Porter  v .  S ta te ,  
429 So .2d 293 (F la . ,  c e r t  . den ied~4*Ct  202 (1983) 
Bolender v. State ,  422 So. 2d 833 (Fla.  1982), cert,d;n. 

S.Ct. 2111 (1983) ; Stevens v. State ,  419 So. 2d 1058 
(Fla. 1982) ce r t  , denied, (1983) ; Miller 
v.  S t a t e ,  415-2 ifg?au'?98:;f 'cert . d e n i m 9  

8 (1983) ; McCrea v. S ta te ,  39530.2d 1143 (Fla. 
y9i0) 112ert. denied, (1981); Johnson v .  
S ta t e ,  0 6 ~ 5 ~ F ~ a s '  1;:$, c e r t  . denie 
DS.88:q3D%iZ:t'Tv. S ta te ,  375 SO . z ! ~ A .  4::79) , 
cer t . deniea , 2 (1980); Ho v. S ta te ,  353 
So. Zd 826 (Fl?/ l ; jSj  ,';ert. denie 
Barclay v.  S ta te ,  343 So. 2d 1266 (m 

- h 2 0  (1978) ; 
a.  1977) c e r t .  denied 

78); Douglas v .  S ta t e ,  328 So.2d 18 
t:'la"j See::? Aizied 42737 . S . 811  (191 6 ) .  

Relying upon the foregoing arguments and the evidence contained i n  the 

record, supporting the existence of the aggravating circumstances , and 

the absence of any mitigating c i r cu ,  stances,  Appellee strongly suggests 

tha t  t h i s  Court must f ind tha t  there  i s  nothing in  mitigation t o  provide 

reasonable support for  the jury ' s  recommendation of a l i f e  sentence. 

The Tedder t e s t  was s a t i s f i e d  and the sentence imposed was appropriate 

under the law. 

Assuming arguendo, tha t  t h i s  Court r e  j ects an aggravating 

circumstance found by the t r i a l  court ,  the sentence of death should s t i l l  

be affirmed. Such an er ror  does not necessari ly require resentencing. 

e . g . ,  S i rec i  v .  S ta te ,  supra. Here there are  several val id  mitigating - 

circumstances. In such a case, the weighing process i s  not injur iously 

affected and reversal  i s  not required. Brown supra, a t  347, see a l so ,  

Gr i f f in  v .  S ta t e ,  supra, a t  266, where three of f ive  aggravating factors  

were re jected and death sentence affirmed. 

• Even i f  t h i s  Court does determine evidence of a mitigating factor  

e x i s t s ,  Appellee directs  t h i s  Court's a t ten t ion  to  the following cases,  



a where, a s  h e r e ,  t h i s  Court found t h e  f a c t s  j u s t i f y i n g  death a r e  s o  

c l e a r  and convincing t h a t  no reasonable  person could d i f f e r  d e s p i t e  the  

ex i s t ence  of some evidence m i t i g a t i n g  circumstances,  and aff i rmed the  

death sen tence .  - See Brown, Johnson, P o r t e r ,  M i l l e r ,  McCrea, Dobbert, 

Hoy, - supra ,  S c o t t  v .  S t a t e ,  419 So.2d 1058 (Fla. 1982).  

The f a c t s  ,of t h i s  case p resen t  no - reasonable b a s i s  f o r  the  

j u r y ' s  recommendation and a r e  d i s t i n g u i s h a b l e  from t h e  cases  i n  which 

t h i s  Court reversed  dea th  sentences imposed over a ju ry  recommendation. 

c f .  Herzog, supra ,  Cdom v .  S t a t e ,  403 So.2d 936 (Fla .  1981),  ce r t .den ied  

456 U.S. 925 (1982); McKennon v .  S t a t e ,  403 So.2d 389 (F la .  1981),  

Stokes v .  S t a t e ,  403 So.2d 377 (F la .  1981),  Phippen v .  S t a t e ,  389 So.2d 

991 (Fla .  1980),  Neary v .  S t a t e ,  384 So.2d 881 (F la .  1980), Thompson V .  

S t a t e ,  328 So.2d 1 (F la .  1976),  where t h e  aggravat ing circumstances were 

outnumbered o r  equal led by m i t i g a t i n g  circumstances ; Goodwin v .  S t a t e ,  

405 So.2d 170 (Fla .  1981),  B a r f i e l d  v .  S t a t e ,  402 So.2d 377 (F la .  1981), 

and S t a t e r  v .  S t a t e ,  316 So .2d 539 (F la .  1975), where t h e  defendant was 

e i t h e r  n o t  present  o r  merely accompanied a tr iggerman; Malloy v .  S t a t e ,  

382 So.2d 1190 (1979), where defendant ' s  accomplices p led  t o  a l e s s e r  

charge and rece ived  r e l a t i v e l y  minor sentences;  Brown v .  S t a t e ,  367 So.2d 

616 (Fla .  1979) ,  16 year  o l d  defendant whose accomplices d id  not  rece ive  

the  death penal ty  and one became immune from prosecut ion because of 

speedy t r i a l  r u l e ;  Smith v .  S t a t e ,  403 So.2d 933 (F la .  1981), and 

Province v .  S t a t e ,  337 So.2d 783 (F la . )  c e r t . d e n .  431 U.S. 969 (1976), 

where t h e  t r i a l  cour t  d id  n o t  a r t i c u l a t e  aggravating circumstances or  

reasons f o r  r e j e c t i n g  jury  v e r d i c t ;  Williams v .  S t a t e ,  386 So.2d 538 

(Fla .  1980),  only one aggravat ing circumetance; Burch v .  S t a t e ,  343 So.2d 

• 831 (Fla .  1977),  where t h e  defendant ,  i n  a f a c t u a l l y  s i m i l a r  case ,  was 



es tabl ished t o  be mentally disturbed and the  t r i a l  judge found he was 

subs t an t i a l l y  impaired i n  h i s  capacity t o  conform h i s  conduct t o  law; 

Chambers v .  S t a t e ,  339 So.2d 204 (Fla.  1976), defendant under the  inf luenc 

of extreme mental o r  emotional disturbance and vict im consented t o  t h e  a c t  

causing death, a t  209; Jones v .  S t a t e ,  332 So.2d 615 (Fla.  1976), defendan 

was es tabl ished as  being under extreme mental o r  emotional disturbance by 

testimony of p sych ia t r i s t  - and psychologist;  Tedder v .  S t a t e ,  supra,  

r i s k  t o  many persons, i n  kidnapping, versus defendant was only 20 years  

of age; swan v .  S t a t e ,  322 So.2d 485 (Fla.  1975), co-defendant received 

l i f e  sentence, defendant was only 16 years o ld ,  versus heinous, a t rocious  

and c rue l .  

F ina l ly ,  t he  defense counse l l s  sentencing argument was devoid of 

any discussion of the aggravating versus mi t iga t ing  circumstances save 

h i s  "whimsical doubt1' l e c t u r e  t o  the  ju rors  t o  re th ink  t h e i r  g u i l t y  verdic  

and, s ince  they took f i v e  hours,  they should re th ink  t h e i r  doubts even 

i f  they "may not be l e g a l l y  reasonable doubts." Further ,  defense counsel 

appealed t o  the  j u ry ' s  sympathy with h i s  reference t o  Appellant never 

seeing h i s  chi ldren,  never seeing h i s  wife ,  from whom he was divorced, 

and never seeing h i s  family. Such an appeal t o  t he  j u ry ' s  sympathies i s  

improper bu t  was nevertheless allowed by the  t r i a l  judge. Such an argument 

may well  have resu l ted  i n  the  j u ry ' s  recommendation f o r  l i f e .  

Recognizing t h i s  Court must review the suff ic iency of t he  evidence 

t o  sus t a in  the  f inding of g u i l t  pursuant t o  Flor ida  Rule of Appellate 

Procedure 9 .140( f ) ,  Appellee s t a t e s  i t  has proven Appellant 's  g u i l t  beyond 

a reasonable doubt, and a s  au thor i ty  Appellee r e l i e s  upon the f a c t s  

contained wi thin  the record,  as  summarized within i t s  statement of t he  

f a c t s ,  and the  foregoing arguments, wherefore, t h i s  Court must a f f i rm the  

conviction of Appellant. I n  l i g h t  of t he  foregoing, i t  i s  c l e a r  t h a t  t he  



a jury had no reasonable bas i s  fo r  i t s  recommendation. A comparison 

of a l l  the  f a c t s  and circumstances of t h i s  case with those presented 

i n  the  many o ther  c a p i t a l  appeals t ha t  have come before  t h i s  Court 

w i l l  c l ea r ly  show t h a t  death i s  the  appropriate sentence and i s  not 

out  of proportion t o  t he  sentences approved by t h i s  Court i n  s imi la r  

cases.  Brown v .  S t a t e ,  supra.  

POINT I1 

EVIDENCE OF APPELLANT'S KIDNAPPING AND SEXUAL 
BATTERY OF DEBORAH FIFER WAS PROPERLY ADMITTED 
AS IT WAS RELEVANT AND NOT A FEATURE OF THE TRIM,. 

Appellee moved t o  admit evidence of Appellant 's  p r io r  kidnapping 

and sexual b a t t e r y  of Deborah F i f e r ,  before the t r i a l  began, on the  bas i s  

of proving modus operandi;  i n t e n t ,  knowledge or  motive; common scheme, 

plan or  design; and i d e n t i f y .  (R 1637). Appellant objected (R 1670- 

1671) and the  t r i a l  cour t  heard a proffer  (R 1072-1084) before  ru l ing  

the  evidence admissible and properly i n s t ruc t ing  the  jury upon c o l l a t e r a l  

crime evidence (R 1094). 

Deborah F i f e r  t e s t i f i e d  t h a t  on March 17, 1981, she was 28 years 

o ld .  (R 1072, 1095). (The vict im, P a t r i c i a  Nigro was 27 when she died.  

(R 473)).  She was of s imi l a r  bu i ld  with the  vic t im (R 1085) and her  

h a i r  was then shoulder length,  as  was the  v i c t im ' s .  (R 1078) . Both 

March 17, 1981, and January 20, 1983, were weekdays. (R 1073) . It was 

i n  the  evening, she t e s t i f i e d ,  t h a t  Appellant approached her  (R 1078, 

1095) (and i t  was i n  t he  evening t h a t  P a t r i c i a  Nigro's car  was s tuck.  

(R 727-730). Appellant abducted Deborah F i f e r  by threatening her  with 

what he s a i d  was a gun. A weapon was obviously used on P a t r i c i a  Nigro. 

@ He took her  i n  h i s  car  e igh t  blocks to  the  S t .  Helen's Church parking 

l o t  (R 1073, 1098) where he forced her  t o  submit t o  sexual a c t s .  (R 1075, 



1099). The S t .  Helen 's  Church parking l o t  i s  only 100 f e e t  from where 

P a t r i c i a  Nigro ' s  c a r  was s tuck .  (R 1076, 1099). Both loca t ions  a r e  wi th i r  

s i g h t  of Appe l l an t ' s  apartment. (R 915-916). Appellant t o l d  Deborah 

F i f e r ,  " I f  you scream, I ' l l  k i l l  you." (R 1079, 1098).  P a t r i c i a  Nigro 

was s t r ang l ed  i n  a  manner cons i s t en t  wi th  prevent ing a  scream. (R 607- 

608). Appellant ordered Deborah F i f e r  t o  remove a l l  he r  c lo th ing ,  

including h e r  b r a ,  be fo re  he  forced sexual  in te rcourse  upon h e r  i n  

t h e  passenger s e a t  of h i s  c a r ,  and he  e j acu l a t ed  i n  h e r .  (R 1075, 1100, 

1101). Then h e  l e t  F i f e r  ge t  dressed.  (R 1101).  When P a t r i c i a  Nigro's 

body was found ( i n s i d e  a  speaker box a l s o  conta in ing  Appellant 's  

f i n g e r p r i n t s ) ,  h e r  b r a  was missing and h e r  pants  z ipper  was pu l l ed  

down, but  t h e  rest  of he r  c lo th ing  was on .  (R 349). A h a i r  matching 

Appellant 's was found i n s ide  of he r  underpants.  (R 349, 376, 1042) . 

Sperm w a s  found on t h e  v ic t im ' s  vaginal  swab (R 839-840). 

Appellant gave Deborah F i f e r  a  f a l s e  name, Richie (R 1078, 

1102), and t o l d  h e r  a  s t o r y  t h a t  he was i n  t h e  s e rv i ce .  (R 1102) . The 

man who put  t h e  box i n  t h e  dumpster t o l d  Mark Springer h i s  name was 

Brian (R 819),  and t o l d  a  s t o r y  about members of a  motorcycle gang. 

(R 815). Appel lant  t o l d  Deborah F i f e r  he  was so r ry  and acted remorseful .  

(R 1102, 1103).  The v ic t im ' s  body was found with a  band-aid on h e r  

badly cu t  hand. (R 9 30) . 
Appellant t o l d  Deborah F i f e r  t h a t  i f  she  were ly ing  t o  him 

about he r  promise not  t o  t e l l  t h e  po l i c e  i t  would be  r e a l l y  bad f o r  

Appellant because being i n  $ - J a i l  enviornment would be  " jus t  t o t a l l y  

t e r r i b l e , "  (R  1101).  She was a f r a i d  he  was going t o  k i l l  h e r  s o  she 

made a  "date" wi th  Appellant t o  b e t t e r  h e r  chance f o r  surviving (R 1101- 

1102). 

Evidence was proffered ,  i n  the  testimony of Jane t  Swif t ,  t h a t  

Appellant was having m a r t i a l  problems i n  March 1981 (R 937), and i n  



January 1983, he  was having problems wi th  h i s  g i r l f r i e n d ,  J u l i e .  

(R 937-938). This shows a s im i l a r  s t a t e  of mind a t  t h e  time both  

crimes were committed. Comparing these  f a c t s  t o  o the r  cases i n  which 

t h e  F lo r ida  Courts have admitted c o l l a t e r a l  crime evidence, I n f r a ,  not  

only has Appellee c l e a r l y  presented evidence re levan t  and p roba t ive  

upon t he  i s s u e s  of modus operandi;  i n t e n t ,  knowledge o r  motive; common 

scheme, p l an  o r  design,  and i d e n t i t y ,  b u t  a l s o  on t he  i s sue s  of opportuni t  

p repara t ion  and s t a t e  of mind. 

Appellant claims the  only s i m i l a r i t y  between t h e  two crimes i s  

t h a t  t h e  S t a t e  a l l eged  t h a t  Appellant committed both and t h a t  both  

involved female v ic t ims .  ( ~ p p e l l a n t  ' s I n i t i a l  B r i e f ,  page 39) . Appellee 

needs only d i r e c t  a t t e n t i o n  t o  t h e  above l i s t e d  pervas ive  s i m i l a r i t i e s  

t o  show t h a t  t h e  t r i a l  judge d id  not  abuse h i s  d i s c r e t i o n .  

The t r i a l  cour t  i s  af forded broad d i s c r e t i o n  i n  
determining the  admis s ib i l i t y  of e x t r i n s i c  a c t  
evidence, and i t s  decikion w i l l  not be  reversed  
absent  an abuse of d i s c r e t i o n .  

United S t a t e s  v .  Chi lcote ,  724 F.2d 1498, a t  1502, (11th C i r .  1984),  

c e r t .  den. 104 S . C t .  2665. Blanco v .  S t a t e ,  452 So.2d 520  la. 1984).  

The tes t  f o r  admitting evidence reveal ing  o the r  crimes i s :  

[Elvidence of any f a c t s  r e l evan t  t o  a ma t e r i a l  f a c t  
i n  i s s u e  except where t h e  s o l e  relevancy i s  charac te r  
o r  propensi ty of the  a c c u s e d s  admissible unless  
precluded by some s p e c i f i c  exception of r u l e  of  exclus ion .  

Williams v .  S t a t e ,  110 So. 2d 654 (Fla .  1959) . This test  has been 

cod i f i ed  a s  s t a t i n g :  

S imi la r  f a c t  evidence of o the r  crimes, wrongs o r  a c t s  
i s  admissible  when r e l evan t  t o  prove a ma t e r i a l  f a c t  
7 ~n i s s u e ,  such a s  proof of motive, o r t u n i t  , i n t e n t ,  w v, p : ~ ,  y ; w l e d g q n : . y  o r  a s e n c F Z -  
mi s t a  e o r  a c c i  ent  u t  i t  i s  i n a  l s s i b l e  when the  
evidence i s  r e l evan t  .-to prove bad charac te r  o r  
p ropens i ty .  

F la .  S t a t .  $90.404 ( 2 ) ( a ) .  



This Court and o t h e r  c o u r t s  i n  t h i s  S t a t e ,  have continuously 

found evidence of s i m i l a r  crimes admissible  under circumstances equiv- 

a l e n t  t o ,  and i n  many cases  l e s s  compelling than,  those  p resen t  i n  

t h i s  c a s e .  I n  Andrews v .  S t a t e ,  172 So .2d 505, a t  507 (F la .  1st DCA 

1965), testimony t h a t  a c o l l a t e r a l  crime was committed a g a i n s t  a person 

i n  an age group comparable t o  t h e  v ic t im i n  t h e  crime charged, a t  t h e  

same p l a c e ,  and under almost i d e n t i c a l  circumstances , w a s  found c l e a r l y  

r e l e v a n t  and admissible  a s  bear ing  upon t h e  defendant ' s  i d e n t i t y ,  

i n t e n t ,  p l a n  and des ign .  I n  Mason v .  S t a t e ,  supra ,  t h i s  Court upheld 

t h e  admission of a c o l l a t e r a l  crime committed .8 mi le  away from t h e  

charged cr ime,  where t h e  wi tness  was threa tened wi th  death and t h e  

v ic t im w a s  s tabbed i n  t h e  h e a r t ,  - s i m i l a r  po in t s  of e n t r y  and weapons 

were used, and towels and f i n g e r p r i n t s  were found a t  both  scenes .  The 

b a s i s  of re levancy w a s  s t a t e d  a s  being t h e  i s s u e  of i d e n t i t y  and 

modus operandi  . Motive and i n t e n t  -were t h e - b a s i s  of re levancy i n  

Mackiewicz v .  S t a t e ,  114 So.2d 684 (F la .  1959 ) ,  c e r t , d e n .  362 U.  S. 

965, reh .den .  362 992 (1959), where testimony t h a t  t h e  defendant had 

previously robbed another  h o t e l  and be l ieved t h e  p o l i c e  were on t o  him, 

w a s  admit ted t o  expla in  why - he s h o t  a p o l i c e  o f f i c e r  a t  a second h o t e l .  

Where t h e  two inc iden t s  took p lace  i n  t h e  same genera l  a r e a . .  ., t h e  

same modus operandi  was involved,  t h e  same type  of v i c t i m  w a s  involved, 

t h i s  Court r e c e n t l y  upheld t h e  admission of a c o l l a t e r a l  crime t o  

demonstrate t h e  defendant ' s  motive,  i n t e n t  and s t a t e  of mind. Randolph 

v .  S t a t e ,  463 So.2d 186, a t  189 ( F l a .  1984). 

I n  Burr v .  S t a t e ,  466 So.2d 1051 (Fla .  1985),  t h i s  Court upheld 

t h e  admission of a s t o r e  c l e r k ' s  testimony t h a t  during an e a r l i e r  crime 

t h e  Appel lant  t o l d  him he  w a s  going t o  k i l l  him. This was found t o  be  

admissible  t o  prove both t h e  i d e n t i t y  and i n t e n t  of t h e  Appellant a t  

h i s  t r i a l  f o r  murder of another  s t o r e  c l e r k .  



a Clear ly  the re  i s  more than  a mere genera l  s i m i l a r i t y  between 

the  kidnapping and sexual  b a t t e r y  of Deborah F i f e r  and t h e  sexual  b a t t e r y  

and murder of P a t r i c i a  Nigro. 

Appellee a l s o  submits t h a t  where as he re  t h e  i d e n t i t y  of a 

c r iminal  defendant i s  a m a t e r i a l  i s s u e ,  evidence of a c o l l a t e r a l  crime 

t o  which t h e  defendant can be p o s i t i v e l y  connected i s  r e l evan t  and 

t h e r e f o r  admissible  where t he r e  i s  more than a mere genera l  s i m i l a r i t y .  

Here t h e r e  a r e  a t  l e a s t  15 po in t s  of s i m i l a r i t y  which pervade these  two 

f a c t u a l  s i t u a t i o n s .  (See comparisbn of Deborah F i f e r t s  testimony t o  

f a c t s  of t h i s  case ,  sup ra . )  The testimony of Deborah F i f e r  before  t he  

ju ry  c o n s i s t s  of l e s s  than twenty pages, including d i r e c t ,  c ro s s ,  and 

r e d i r e c t  examination. The t o t a l  prosecutor ' s  "repeated" references  

t o  h e r  testimony i s :  

a "unlike Deborah F i f e r  who you heard from" (R ,1400); 

then ,  f i f t e e n  pages l a t e r  he  s a i d :  

"Deborah F i f e r  t e s t i f i e d  and remember she s a i d  i t ' s  j u s t  
a few blocks away. He approached he r  a few blocks away, 
took he r  where? A hundred f e e t  from where P a t r i c i a ' s  
ca r  i s  found. Remember, she s a id  something e l s e  t h a t ' s  
i n t e r e s t i n g .  She s a i d  t h a t  afterwards he f e l t  so r ry .  He 
f e l t  sor ry .  Well, remember t h e r e ' s  a bandaid on Pa t r i c i a . ' '  

and, lower on t he  same page he s a id :  

Well, remember Deborah F i f e r  when he approached he r  he 
had a coat  on, i f  you r e c a l l ,  and s a id  he had a weapon. 
(R 1415). 

And then,  51  pages l a t e r ,  i n  r e b u t t a l  t o  Appel lant 's  c los ing  argument, 

t he  prosecutor  argued: 

He says t he r e  i s  no s i m i l a r i t y  i n  Deborah F i f e r .  Where was 
she  abducted? How f a r ?  How many blocks away was she abducted 
and where was she taken? To the  church. How f a r  from where 
he l i ved?  No s i m i l a r i t y .  And of course I th ink  i t s  obvious 
from t h e  evidence and from the  photographs P a t r i c i a  Nigro 
r e s i s t e d .  Deborah d i d n ' t  r e s i s t .  P a t r i c i a  had t o  r e s i s t .  
She was beaten and s t r ang led  and choked. (R 1466). 

I n  Wilson v .  S t a t e ,  t h i s  Court found t h a t  



e references  t o  c o l l a t e r a l  crimes on almost 600 pages of t h e  t r a n s c r i p t  - 
d i d  not  r ise  t o  the  l e v e l  of  e r r o r .  Most c e r t a i n l y  t h e  scan t  evidence - 
and b r i e f  arguments c i t e d  above cannot support  any content ion  t h a t  

t h e  c o l l a t e r a l  crime became a "feature"  of t h e  i n s t a n t  case  a t  t r i a l .  

There was c l e a r l y  no e r r o r  on t h e  p a r t  of  t h e  t r i a l  judge i n  

permi t t ing  t h e  admission of  evidence of t h e  c o l l a t e r a l  crime through 

t h e  testimony of Deborah F i f e r .  

POINT I11 

ANNOTATION OF A PRINTED "RIGHTS WAIVER CARD" WITH 
THE WORDS "AT m  DISCRETION^ BY APPELLANT, WHO NEVER 
REFUSED OR FAILED TO ANSWER, I S  NOT FAIRLY SUSCEPTIBLE 
TO INTERPRETATION AS A COMMENT ON HIS EXERCISE OF HIS 
FIFTH AMENDMENT RIGHTS. 

There i s  no evidence i n  the  record  t h a t  Appellant ever  refused 

o r  f a i l e d  t o  answer 9 ques t ion  asked of him by Detec t ive  Mundy. (R 960- 

971).  And, Appellant never  exe rc i sed  h i s  ~ i f t h  Amendment r i g h t  t o  r e fuse  

t o  answer any ques t ions .  He even t e s t i f i e d  a t  t r i a l .  (R  1295-1338). Yet, 

Appellant claims t h a t  h i s  own w r i t i n g ,  which appears on t h e  r i g h t s  waiver 

ca rd  i s  s o  s u s c e p t i b l e  of i n t e r p r e t a t i o n  by t h e  j u r y  a s  a comment upon 

h i s  r i g h t  t o  remain s i l e n t  t h a t  i t  is  per  se r e v e r s i b l e  e r r o r .  

(Appel lant ' s  I n i t i a l  B r i e f ,  page 42) . 
The case l a w  i n  F l o r i d a  r equ i res  t h a t  a comment, by t h e  S t a t e ,  

t o  be  e r r o r ,  must be  " f a i r l y  suscep t ib le"  t o  being i n t e r p r e t e d  by the  

jury  as a coment  upon t h e  defendant 's  a s s e r t i o n  of h i s  p r i v i l e g e  a g a i n s t  

s e l f  incr iminat ion .  David v.  S t a t e ,  369 So.2d 943 (Fla .  1979). However, 

" f a i r l y  suscep t ib le"  should not  be i n t e r p r e t e d  as meaning (as  Appellant 

apparent ly i s  suggest ing)  by some convoluted s t r e t c h  of t h e  imagination, 

under t h e  most t o r t u r e d  t w i s t i n g  of semantics, and deviod of  r a t i o n a l i t y  

@ and common sense .  Rather ,  Appellee suggests  , t h e  proper i n t e r p r e t a t i o n  

would b e  made i n  l i g h t  o f  a l l  t h e  surrounding circumstances.  



Here, Appellant made t h e  n o t a t i o n  on the  r i g h t s  card.  Rather 

than evidencing t h e  Appellant ' s s t r a i n e d  i n t e r p r e t a t i o n ,  t h e  n o t a t i o n  

merely co r robra tes  Appel lant ' s  understanding of t h e  Miranda warnings 

which he ,  by law, must be  advised of and which h e  must a f f i r m a t i v e l y  

show he  understands be fo re  quest ioning can commence. Miranda v.  Arizona, 

384 U.S. 436 (1966). (The quota t ion  of Detec t ive  Mundy contained i n  

Appel lant ' s  B r i e f ,  page 42, was a response t o  Appel lant ' s  counse l ' s  

quest ion during a p r o f f e r ,  ou t s ide  the  presence o f  t h e  ju ry ,  and was n o t  

repeated  before  t h e  j u r y  (R 963)) .  

Af te r  r e c e i v i n g  Detec t ive  Mundy's p ro f fe red  testimony upon t h e  

i s s u e  of  vo lun ta r iness  of  Appel lant ' s  c u s t o d i a l  communications, upon 

which i s s u e  t h e  r i g h t s  waiver card  was an i n t e g r a l  p iece  of  evidence,  

t h e  t r i a l  c o u r t  determined t h a t  t h e  Appel lant ' s  n o t a t i o n  "at my d i s c r e t i o r  

was, a s  Detect ive Mundy t e s t i f i e d ,  merely a d d i t i o n a l  evidence t h a t  

Appellant understood t h a t  -he could,  a t  h i s  - d i s c r e t i o n ,  s t o p  answering 

ques t ions ,  a s  it was h i s  c o n s t i t u t i o n a l  r i g h t  t o  do s o .  (R 964-965). 

The cases  c i t e d  by Appellant a l l  s t a t e  t h e  law wi th  r e s p e c t  t o  

c o m e n t s  by prosecutors  upon defendant 's  f a i l u r e s  t o  t e s t i f y .  I n  t h i s  

case  w e  are n o t  remotely presented with t h i s  i s s u e .  Rather,  w e  a r e  

presented wi th  a w r i t t e n  s tatement  by t h e  Appel lant ,  h imsel f ,  not  

i n d i c a t i n g  an  a s s e r t i o n  of h i s  F i f t h  Amendment r i g h t  aga ins t  s e l f -  

incr iminat ion ,  bu t  i n s t e a d ,  i n d i c a t i n g  h i s  i n t e l l i g e n t  waiver o f  t h a t  

r i g h t  p r i o r  t o  answering t h e  d e t e c t i v e ' s  q u e s t i o n s .  - See Williams v .  S t a t e ,  

353 So.2d 588 ( F l a .  3rd DCA 1977), c e r t  .dismissed,  372 So.2d 64 ( f l a .  1975 

where, a s  h e r e ,  t h e  defendant d id  no t  seek t o  e x e r c i s e  the  r i g h t  t o  

remain s i l e n t .  

AS i n  S t a t e  v .  P r i e t o ,  439 S0.2d 288 @ l a .  3rd DCA 1983), P e t .  

r e v .  den. 450 So.2d 488 (F la .  1984), Detec t ive  Mundy1s testimony 



e s t a b l i s h e s  t h a t  Appellant never invoked h i s  F i f t h  Amendment p r i v i l e g e  

a g a i n s t  s e l f - i n c r i m i n a t i o n .  I n  P r i e t o ,  and - Ragland v.  S t a t e ,  358 So. 2d 

100 (Fla .  3rd  DCA) c e r t .  den. 365 So .2d 714 (Fla .  1978), even though 

t h e  defendants f a i l e d  t o  answer one o r  two ques t ions ,  comments upon 

t h e i r  f a i l u r e  t o  answer were no t  v i o l a t i v e  of t h e i r  c o n s t i t u t i o n a l  

r i g h t s  when s a i d  r i g h t s  w e r e  no t  invoked. Here, Appellant never 

re fused  t o  answer any ques t ions .  

There i s  no f a i r  b a s i s  a t  a l l  f o r  Appel lant ' s  i n t e r p r e t a t i o n  

t h a t  h i s  own n o t a t i o n  on t h e  r i g h t s  waiver ca rd  would be i n t e r p r e t e d  

by t h e  jury as a  harmful o r  adverse comment by t h e  S t a t e  upon 

Appel lant ' s  e x e r c i s e  of h i s  r i g h t  t o  remain s i l e n t ,  because Appellant 

d id  no t  chose t o  remain s i l e n t .  

Even i f  t h i s  Court should conclude t h a t  Appel lant ' s  n o t a t i o n  

@ i s  a  coment  o r  a s s e r t i o n  of h i s  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  

the  Appellant c l e a r l y  d id  n o t  a t tempt  t o  a s s e r t  t h i s  p r i v i l e g e  and 

the re fo re  t h e  i n t r o d u c t i o n  of evidence of such a  c o m e n t  o r  a s s e r t i o n  

i s  harmless e r r o r .  Rowel1 v .  S t a t e ,  450 So. 2d 1266 ( F l a .  5 t h  DCA 1984) ; 

United S t a t e s  v .  Hast ings,  461 U .S. 499 (1983) . 



CONCLUSION 

Based upon t h e  foregoing arguments, a s  supported by t h e  

evidence and t h e  a u t h o r i t i e s  contained t h e r e i n ,  t h e  judgment of 

g u i l t  and t h e  sentence  of death must b e  AFFIRMED. 
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