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PRELIMINARY STATEMENT 

J u a n  R o b e r t o  Melendez w i l l  be r e f e r r e d  t o  a s  "Appel lant"  i n  

t h i s  b r i e f .  The S t a t e  of F l o r i d a  w i l l  be r e f e r r e d  t o  a s  t h e  

"Appellee."  The Record on Appeal w i l l  be r e f e r r e d  t o  by t h e  

l e t t e r  "R" fo l lowed  by t h e  a p p r o p r i a t e  page number. 

STATEMENT OF THE CASE 

The S t a t e  a c c e p t s  A p p e l l a n t ' s  S ta tement  of t h e  Case a s  a  

s u b s t a n t i a l l y  a c c u r a t e  accoun t  of t h e  p roceed ings  below w i t h  such 

e x c e p t i o n s  o r  a d d i t i o n s  a s  s e t  f o r t h  i n  t h e  Argument p o r t i o n  of 

t h i s  B r i e f .  



STATEMENT OF THE FACTS 

On t h e  evening of September 1 3 ,  1983, p o l i c e  o f f i c e r s ,  

responding t o  a c a l l  from t h e  v i c t i m ' s  s i s t e r  d iscovered t h e  body 

of De lbe r t  Baker ( a / k / a  M r .  De l ) .  (R 365) The o f f i c e r s  

d iscovered t h e  body i n  a backroom of t h e  school  M r .  Del opera ted .  

De lbe r t  Baker was l y i n g  on t h e  f l o o r  which was covered w i th  

blood.  (R 365) He had a p a i r  of wh i t e  socks and a p a i r  of 

jockey s h o r t s  on. The r e s t  of h i s  c l o t h i n g  was no t  found. (R 

369) M r .  D e l ' s  t h r o a t  had been s l a shed  and h e  had been s h o t  i n  

t h e  head and shoulders  s e v e r a l  t imes .  

There was s u b s t a n t i a l  t e s t imony,  (R 255, 264) t h a t  M r .  Del 

normally wore a l o t  of j ewe l ry ,  i nc lud ing  a w r i s t  watch,  a gold  

l i n k  b r a c e l e t ,  f o u r  diamond r i n g s ,  and a diamond pendant .  There 

was, however, no jewelry  found on t h e  body no r  was it eve r  

@ l o c a t e d .  (R 371) 

S e v e r a l  months l a t e r  t h e  Appe l l an t ,  Juan Melendez, met w i t h  

David Luna Falcon and confessed t o  t h e  k i l l i n g  of M r .  Del. (R 

439, 440) Falcon t e s t i f i e d  a t  t r i a l  t h a t  Melendez t o l d  him t h a t  

he  (Melendez) and two o t h e r  guys had gone t o  M r .  D e l ' s  school .  

He l e f t  one of t h e  guys, John,  i n  t h e  c a r  and t h e  o t h e r  guy went 

i n  w i th  him. (R 441) Melendez and h i s  accomplice went i n s i d e  

where they robbed M r .  Del ,  c u t  h i s  t h r o a t  and s h o t  him. (R 443) 

They then c leaned up any f i n g e r p r i n t s  they may have l e f t ,  took 

t h e  jewelry  and t h e  money and proceeded o u t s i d e  t o  meet t h e  

d r i v e r  of t h e  c a r  John. (R 444) The accomplice then  went t o  

Delaware t o  s e l l  t h e  jewelry .  (R 444) 



This  test imony was confirmed by John Ber r i en ,  t h e  d r i v e r  of 

t h e  c a r .  (R 295) 

Be r r i en  t e s t i f i e d  t h a t  Juan Melendez and George Be r r i en  

asked John t o  d r i v e  them t o  Auburndale t o  get  t h e i r  h a i r  done and 

pick up some money. (R 305) Melendez had a  bulge i n  t h e  back of 

h i s  pants  t h a t  John suspec ted  was a  gun because he knew Melendez 

sometimes c a r r i e d  a  .38. (R 31 1) According t o  J o h n ' s  tes t imony,  

George and Juan got  out  of t h e  c a r  and s a i d  t o  p ick  them up i n  

about a  hour and a  ha l f  t o  two hours .  (R 31 2) He picked them up 

two hours l a t e r .  When Juan got  i n  t h e  c a r  he had a  towel i n  h i s  

hands wi th  t he  two ends he ld  t oge the r .  (R 314) The next  day 

George asked John t o  d r i v e  him t o  t h e  t r a i n  s t a t i o n  because he  

planned t o  t ake  a  t r a i n  t o  Will imington Delaware t o  check on h i s  

c h i l d r e n .  Melendez went wi th  them t o  t h e  t r a i n  s t a t i o n .  (R 320) 

e Numerous o t h e r  w i tnes ses  were heard s u b s t a n t i a t i n g  t h e  

S t a t e ' s  theory  a s  t o  t h e  events  surrounding t h e  murder. The j u r y  

heard t h e  evidence and found Appel lant  g u i l t y  of f i r s t  degree 

murder and armed robbery.  (R 764) Appel lant  rece ived  t h e  death  

pena l ty  f o r  t h e  murder convic t ion  and a  l i f e  sen tence  f o r  t h e  

armed robbery.  (R 803) This  appeal  fol lowed.  



SUMMARY OF THE ARGUMENT 

ISSUE I 

A p p e l l a n t  was n o t  denied  due p r o c e s s  by t h e  i n v e s t i g a t o r s '  

good f a i t h  f a i l u r e  t o  p r e s e r v e  and c o l l e c t  c e r t a i n  n o n c r i t i c a l  

e v i d e n c e ,  a s  t h e  ev idence  a t  t r i a l  c l e a r l y  e s t a b l i s h e d  t h a t  

Melendez was t h e  p e r p e t r a t o r  of t h e  cr ime.  

ISSUE I1 

I n  t h e  i n s t a n t  c a s e  t h e  t r i a l  judge found f o u r  a g g r a v a t i n g  

c i rcumstances  and no m i t i g a t i n g  c i rcumstances .  The r e c o r d  

s u p p o r t s  t h e  f i n d i n g  of t h e s e  a g g r a v a t i n g  c i r c u m s t a n c e s  beyond a  

r e a s o n a b l e  doubt .  

A p p e l l a n t  a l s o  q u e s t i o n s  t h e  p r o p r i e t y  of t h e  i n s t r u c t i o n s  

g i v e n  t o  t h e  j u r y  r e g a r d i n g  a g g r a v a t i n g  c i r c u m s t a n c e s .  A p p e l l a n t  

c l a ims  t h a t  it was e r r o r  f o r  t h e  t r i a l  c o u r t  t o  o n l y  r e a d  t h e  

l i s t  of a g g r a v a t i n g  c i r c u m s t a n c e s  t o  t h e  j u r y  w i t h o u t  d e f i n i n g  o r  

i l l u s t r a t i n g  t h e  t e c h n i c a l  meaning of any of t h e  words. However, 

a s  A p p e l l a n t  d i d  n o t  r a i s e  t h i s  i s s u e  a t  t r i a l  h e  has  

p r o c e d u r a l l y  d e f a u l t e d  t h e  r i g h t  t o  r a i s e  t h i s  i s s u e  on a p p e a l .  

ISSUE 111 

There  was no a b s o l u t e  n e c e s s i t y  t o  d e c l a r e  a  m i s t r i a l  i n  t h e  

i n s t a n t  c a s e  because  t h e  t e s t imony  of J i m  Reagan was n o t  r e l e v a n t  

t o  t h e  i s s u e  a t  hand and because  t h e  e s s e n c e  of h i s  t e s t imony  was 

p r e s e n t e d  t o  t h e  j u r y  by way of s t i p u l a t i o n .  

ISSUE I V  

Appe l l an t  f a i l e d  t o  o b j e c t  t o  t h e  j u r y  v e r d i c t  form,  

t h e r e f o r e ,  he  is  p r e c l u d e d  on a p p e a l  from q u e s t i o n i n g  t h e  

v a l i d i t y  



of sen tenc ing  f o r  both f i r s t  degree  murder and armed robbery.  

F u r t h e r ,  it i s  w e l l  s e t t l e d  t h a t  when Appel lant  i s  i n d i c t e d  

f o r  premedi ta ted murder, t h e  j u ry  was i n s t r u c t e d  on premedi ta ted 

murder and t h e  evidence suppor t s  a  convic t ion  of premedi ta ted 

murder, it i s  no t  e r r o r  t o  convic t  and sen tence  f o r  both. 



ISSUE I 

WHETHER APPELLANT WAS D E N I E D  DUE PROCESS BY 
THE INVEST1 GATORS ' FAILURE TO PRESERVE AND 
COLLECT CERTAI N NONCRITICAL EVIDENCE . 

I t  i s  t h e  c o n t e n t i o n  of A p p e l l a n t  Melendez t h a t  c e r t a i n  

ev idence  t h a t  was d i s c o v e r e d  d u r i n g  t h e  c o u r s e  of t h e  i n s t a n t  

homicide i n v e s t i g a t i o n  was n e g l i g e n t l y  handled  and ,  t h e r e f o r e ,  

was n o t  a v a i l a b l e  f o r  h i s  d e f e n s e .  Melendez a l l e g e s  t h a t  it " i s  

fundamenta l ly  u n f a i r ,  and a  v i o l a t i o n  of due p r o c e s s  t o  a l l o w  t h e  

n e g l i g e n t  d i s p o s a l  o r  f a i l u r e  t o  r e c o v e r ,  of c r i t i c a l  ev idence . "  

(Br ie f  of A p p e l l a n t  pg. 14)  

To s u p p o r t  t h i s  p o s i t i o n ,  A p p e l l a n t  r e l i e s  on Armstrong v .  

C o l l i e r ,  536 F.2d 72 ( 5 t h  C i r .  1978) and J o h n s t o n  v .  P i t t m a n ,  731 

F.2d 1231 ( 5 t h  C i r .  1984) .  

a I n  t h e s e  c a s e s ,  t h e  F i f t h  C i r c u i t  adopted  a  t h r e e - p r o n g  t e s t  

f o r  d e t e r m i n i n g  whether  t o  excuse  t h e  S t a t e  f o r  f a i l i n g  t o  

p r e s e r v e  ev idence .  The t h r e e  f a c t o r s  t o  be reviewed i n c l u d e :  

1 )  The S t a t e ' s  bad f a i t h  o r  n e g l i g e n c e ,  

2) The importance of t h e  ev idence  

3)  The o t h e r  ev idence  of g u i l t  adduced a t  t r i a l .  

T h i s  t e s t  h a s  n o t  been e x p r e s s l y  adopted  by F l o r i d a  C o u r t s .  Cf.  

Johnson v .  B e n t l e y ,  457 So.2d 507 ( F l a .  2d DCA 1984) ;  S t a t e  v .  

S o b e l ,  363 So.2d 324 ( F l a .  1978) .  N e v e r t h e l e s s ,  each of t h e s e  

f a c t o r s  a r e  used by F l o r i d a  c o u r t s  i n  d e t e r m i n i n g  i f  a  de fendan t  

h a s  been p r e j u d i c e d .  



1) B a d f a i t h :  

"Lack of knowledge r e s u l t i n g  from bad f a i t h  
would no t  r e l i e v e  t h e  S t a t e  of i t s  duty t o  
d i s c l o s e  t o  t h e  defense  m a t e r i a l  t h a t  is  
o therwise  unava i l ab l e  t o  t h e  defense .  " 

S t a t e  v .  Counce, 
392 So.2d 1029 ( F l a .  4 t h  DCA 1981) 

2) The importance of t h e  evidence:  

" I t  would be fundamental ly  u n f a i r ,  a s  w e l l  a s  
a  v i o l a t i o n  of r u l e  3.220, t o  a l low t h e  s t a t e  
t o  n e g l i g e n t l y  d i spose  of c r i t i c a l  evidence." 

S t a t e  v .  R i t t e r ,  
448 So.2d 512 (F la .  5 t h  DCA 1984) 

3) The s u f f i c i e n c y  of o t h e r  evidence adduced a t  t r i a l .  

"Because Counts I and II  could have been 
proven wi thout  e s t a b l i s h i n g  t h e  n a t u r e  of t h e  
substance involved i n  t h e  t r a n s a c t i o n ,  we 
th ink  t h e  t r i a l  c o u r t  e r r e d  i n  d i smiss ing  
t h e s e  counts ."  

S t a t e  v .  R i t t e r ,  sup ra .  

Thus, whi le  never  having exp res s ly  adopted t h e  t e s t  used i n  

f e d e r a l  c o u r t s ,  t he  same c r i t e r i a  i s  r e l i e d  on by F l o r i d a  c o u r t s .  

I n  t h e  i n s t a n t  c a s e ,  a  review of t h e s e  f a c t o r s  would most 

l o g i c a l l y  s t a r t  wi th  t h e  second prong - t h e  importance of t h e  

evidence - i n  l i g h t  of t h e  e x t e n s i v e  l i s t  of a l l e g e d l y  mishandled 

evidence.  

The evidence Appel lant  complains of having been l o s t ,  

des t royed  o r  no t  recovered c o n s i s t s  o f :  

1)  Blood sample taken from t h e  scene.  

2) S t a i n  on t h e  v i c t i m ' s  c a r  s e a t .  



3) Vernon James' shoes 

4) David Fa l con ' s  gun. 

5 )  The shoes found bes ide  t h e  body. 

6) The hun t ing  k n i f e  found i n  a  drawer i n  t he  beauty shop 

of f  i c e .  

7) Harold Landrum's shoes.  

For t h e  purpose of c l a r i f i c a t i o n  each of t h e s e  items w i l l  be 

addressed i n d i v i d u a l l y .  

1 .  The Blood Sample 

The blood sample t o  which Appel lant  r e f e r s  was c o l l e c t e d  

from t h e  scene and never  t e s t e d .  (R 397) Sergeant  John Knapp of 

t h e  Auburndale P o l i c e  Department t e s t i f i e d  t h a t  t h a t  sample was 

taken from t h e  f l o o r  which was covered wi th  t h e  v i c t i m ' s  blood. 

(R 369) Even had t h e  blood sample been t e s t e d  and found t o  

belong t o  someone o t h e r  than  t h e  defendant o r  t h e  v ic t im i t  would 

no t  have been s u f f i c i e n t  t o  o v e r r i d e  t h e  overwhelming evidence 

a g a i n s t  Melendez because it was never  a  theory of t h e  p rosecu t ion  

t h a t  Melendez was t h e  only  one p r e s e n t  dur ing  t h e  i n c i d e n t .  

2 .  The S t a i n  on t h e  V ic t im ' s  Car S e a t  

Sergeant  John Knapp a l s o  t e s t i f i e d  t h a t  a  whi te  substance o r  

wetness was found on the  s e a t  of t h e  v i c t i m ' s  ca r .  (R 388) I t  

was no t  t e s t e d  because t h e  cond i t i on  i n  which t h e  v i c t im  was 

found l e d  t o  no conclusion o t h e r  than t h a t  t h e  v i c t im  was k i l l e d  

i n  t he  room where he was found. There was no th ing  t o  i n d i c a t e  

t h a t  t h e  murder was committed e lsewhere  and t h e  body t r anspor t ed .  

3. Vernon James' shoes 

a Detec t ive  J e r r y  Richardson,  of t h e  Auburndale P o l i c e  



Department t e s t i f i e d  t h a t  Vernon James was picked up f o r  

ques t ion ing  t h e  day a f t e r  t h e  homicide. (R 5 2 3 )  H i s  shoes were 

checked f o r  blood and t o  s e e  i f  they compared t o  t h e  bloody 

s h o e p r i n t s  found a t  M r .  D e l ' s  Beauty Shop. (R 5 2 4 )  They were 

r e tu rned  t o  him because they d id  not  have blood on them and they 

d id  n o t  compare a t  a l l  t o  t h e  impressions t h e  o f f i c e r s  had from 

t h e  photo i n  M r .  D e l ' s  Beauty Shop. (R 4 8 5 )  

4.  David Fa l con ' s  gun 

A t  t r i a l  t h e  defense  a t tempted t o  produce evidence t h a t  

David Falcon had been involved i n  a  shoo t ing  t h a t  involved t h e  

u se  of a  gun of t h e  same type used on M r .  Del. Appellant  

contends t h a t  even though t h e  v i c t ims  i n  t h e  Falcon shoo t ing  

i n c i d e n t  re fused  t o  p r e s s  charges t h e  p o l i c e  were somehow 

n e g l i g e n t  f o r  f a i l i n g  t o  o b t a i n  t h e  gun. The defense  p r o f f e r e d  

t h e  test imony of a  b a l l i s t i c s  e x p e r t ,  Ed B ig l e r .  He t e s t i f i e d  

t h a t  t h e  b u l l e t s  from both i n c i d e n t s  may have o r  may no t  have 

come from t h e  same gun; t h e r e  was no way of t e l l i n g .  (R 5 5 5 )  

Despi te  c o u n s e l ' s  a t t empt  t o  connect  t h e  two i n c i d e n t s  t h e r e  

i s  a b s o l u t e l y  no b a s i s  i n  f a c t  f o r  doing so .  I t  i s  wi thout  

ques t ion  t h a t  David Falcon was no t  i n  t h e  United S t a t e s  a t  t h e  

time of M r .  D e l ' s  murder. (R 4 3 6 )  There fo re ,  even i f  he had had 

possess ion  of t h e  same gun s e v e r a l  months l a t e r  i t  would n o t  have 

any bea r ing  on t h e  A p p e l l a n t ' s  p a r t  i n  t h e  murder of M r .  Del.  

5 .  The shoes found bes ide  t h e  body 

When M r .  D e l ' s  body was discovered he was wearing a  p a i r  of 

jockey s h o r t s  and a  p a i r  of socks.  (R 3 6 9 )  Next t o  him were a  

p a i r  of whi te  shoes.  (R 3 6 4 )  A p p e l l a n t ' s  con ten t ion  t h a t  t h e  



l o s s  of t h e s e  shoes was de t r imen ta l  t o  t h e  defense  is  wi thout  

0 reason.  I s  Appel lant  a rgu ing  t h a t  p o s s i b l y  t h e  " r e a l "  murderers 

came i n ,  k i l l e d  M r .  Del and then  t raded  shoes wi th  him? There is 

no l o g i c  t o  t h a t  hypothes i s .  

R a t h e r ,  t h e  obvious conclusion is t h a t  t h e  shoes belonged t o  

t h e  shoe le s s  corpse  found nex t  t o  them and,  t h e r e f o r e ,  would n o t  

have any bear ing  on t h e  defense .  

6. The hunt ing  k n i f e  found i n  t h e  off  i c e  drawer 

Sergeant  C a r r o l l  t e s t i f i e d  t h a t  he  discovered a  hun t ing  

k n i f e  i n  t h e  drawer of t h e  o f f i c e  desk. The k n i f e  did  no t  appear  

t o  have been used and,  t h e r e f o r e ,  it was no t  t e s t e d .  (R 370) 

Again, t h i s  p o i n t  is wi thout  l o g i c .  I t  i s  n o t  reasonable  t o  

sugges t  t h a t  t h e  murderer ,  having s l a shed  M r .  D e l l s  t h r o a t ,  wiped 

t h e  k n i f e  c lean  of blood and the  o f f i c e  c lean  of f i n g e r p r i n t s ,  

l e f t  f i n g e r p r i n t s  on t h e  k n i f e  and then  re turned  it t o  i t s  

o r i g i n a l  p l ace .  

7 .  Harold Landrum's Shoes 

Harold Landrum (Bobo) was e l imina ted  a s  a suspec t  when h i s  

a l i b i  was confirmed by h i s  boss a t  Morr i son ' s  C a f e t e r i a .  (R 654) 

Therefore ,  t h e r e  would have been no reason f o r  t h e  p o l i c e  t o  

c o n f i s c a t e  h i s  shoes.  

Thus, a s  t h i s  ex t ens ive  a n a l y s i s  shows, t h e  evidence 

supposedly mishandled was no t  c r i t i c a l  evidence t h a t  would have 

had any bear ing  on t h e  outcome of t h i s  case .  R a t h e r ,  t h i s  

ex t ens ive  l i s t  is merely an a t tempt  by Appel lant  t o  ob fusca t e  t h e  

f a c t  t h a t  t h e  evidence produced a t  t r i a l  was more than s u f f i c i e n t  

f o r  t h e  j u ry  t o  conclude Appel lant  was g u i l t y  of f i r s t  degree 

murder. 
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An a n a l y s i s  of t h e  remaining two prongs confirms t h i s  

conclusion.  A s  f o r  t h e  f i r s t  prong - t h e  s t a t e ' s  bad f a i t h  o r  

neg l igence  - i t  is  apparen t  t h a t  t he  c r i t i c a l  evidence was 

r e t r i e v e d ,  s t o r e d  and handled with  t h e  expected degree of 

p rofess iona l i sm.  A s  f o r  those  items t h a t  were no t  p rocessed ,  

test imony showed t h a t  t h i s  evidence was f e l t  t o  n o t  be of any 

va lue  i n  t h e  i n v e s t i g a t i o n  of t h e  case .  

"The S t a t e  has no duty t o  do f o r  t h e  defense  
work which t h e  defense  can do f o r  i t s e l f .  
Such a  p r i n c i p l e  i s  i nhe ren t  i n  t h e  fo l lowing  
comment of t h e  r u l e s  of c r imina l  procedure by 
t h e  Supreme Court  i n  Cooper v. s t a t e ,  336 
So.2d 1133, 1138 (F la .  1976): 

"[The r u l e s ]  were n o t  designed t o  e l i m i n a t e  
t h e  onerous burdens of t r i a l  p r a c t i c e .  The i r  
purpose was t o  a v a i l  t h e  defense  of evidence 
known t o  t h e  s t a t e  s o  t h a t  conv ic t ions  would 
n o t  be obta ined by t h e  suppress ion  of 
evidence f a v o r a b l e  t o  t h e  defendant ,  o r  by 
s u r p r i s e  t a c t i c s  i n  t h e  courtroom. " 

The fo rego ing  s ta tement  of p r i n c i p l e  does n o t  
permit  t h e  S t a t e  t o  evade t h e  discovery r u l e s  
by a  w i l f u l  f a i l u r e  t o  l e a r n  t h a t  which i s  
a v a i l a b l e  t o  be lea rned  i n  o rde r  t o  thwart  
t h e  purpose of t h e  r u l e s ;  l ack  of knowledge 
r e s u l t i n g  from bad f a i t h  would n o t  r e l i e v e  
t h e  S t a t e  of i t s  duty t o  d i s c l o s e  t o  t h e  
defense  m a t e r i a l  t h a t  i s  o therwise  
unava i l ab l e  t o  t h e  defense .  Cf. S t a t e  v .  
Cone , 272 So.2d 550, 553 (F l a .  1s t  DCA d." 

S t a t e  v. Counce, 
392 So.2d 1029 ( F l a .  4 t h  DCA 1981) 

According t o  Brady v .  Maryland, 373 U.S. 83 ,  

1194, 1196, 10 L.Ed.2d 215 (1963),  t h e  C o n s t i t u t i o n  r e q u i r e s  t h e  

prosecu t ion  t o  r e v e a l  m a t e r i a l  evidence f a v o r a b l e  t o  t h e  

a defendant upon t h e  de fendan t ' s  r eques t .  Brady, however, does n o t  



extend due process  t o  t h e  p o i n t  of r e q u i r i n g  t h e  s t a t e  t o  pursue 

every p o s s i b l e  avenue of i n v e s t i g a t i o n  and make t h e  de fendan t ' s  

c a s e  f o r  him. Cf. Moore v. I l l i n o i s ,  408 U.S. 786, 795, 92 S.Ct.  

2562, 2568, 33 L.Ed.2d 706, 713 (1972) ("no c o n s t i t u t i o n a l  

requirement t h a t  t he  p rosecu t ion  make a complete and d e t a i l e d  

account ing") .  

The record i n  t h e  i n s t a n t  case  con ta ins  no evidence of 

e i t h e r  bad f a i t h  o r  neg l igence .  P o l i c e  procedure e n t a i l s  t h e  

p u r s u i t  of l e g i t i m a t e  l eads  and o t h e r  sources  of evidence.  That  

t h e  p o l i c e  depar tment ' s  normal procedure does n o t  inc lude  

pursu ing  f r u i t l e s s  l e a d s ,  does no t  v i o l a t e  due process .  

A review of t h e  t h i r d  and l a s t  prong - t h e  o t h e r  evidence 

adduced a t  t r i a l  - e s t a b l i s h e s  t h a t  no e r r o r  was committed. 

David Falcon t e s t i f i e d  t h a t  Melendez t o l d  him t h a t  he had gone t o  

t h e  v i c t i m ' s  school  f o r  an appointment t o  have sex.  (R 440) The 

appointment was made by some r e l a t i v e .  Melendez t o l d  Falcon t h a t  

he went t o  M r .  D e l ' s  wi th  a black guy and a d r i v e r  John. John 

s tayed  i n  t h e  c a r  whi le  Melendez s t a t e d  he and t h e  black guy went 

i n s i d e .  (R 441) Melendez claimed t h e  o t h e r  guy s lashed  M r .  

D e l ' s  t h r o a t ,  M r .  Del begged t o  be taken t o  t h e  h o s p i t a l  and then  

Melendez sho t  him. (R 443) According t o  Appe l l an t ' s  s ta tement  

t o  Falcon,  they then c leaned up any f i n g e r p r i n t s  they may have 

l e f t  and took M r .  Dell s money and jewelry t o  s e l l  i n  jewelry  t o  

s e l l  i n  Delaware. (R  444) These minute f a c t s  were confirmed by 

t h e  test imony of John Ber r i en  and t h e  medical  examiner. 



An examination of t h i s  test imony and t h e  newspaper a r t i c l e s  

introduced a s  defense e x h i b i t s ,  (R 653, 654) b e l i e s  A p p e l l a n t ' s  

argument t h a t  no th ing  i n  Fa lcon ' s  testimony was i n s i d e  

informat ion.  The a r t i c l e s  r e l i e d  on by t h e  defense simply 

r e i t e r a t e d  t h a t  M r .  Del had been murdered i n  t h e  backroom of h i s  

shop, h i s  jewelry was s t o l e n ,  he was cu t  on t h e  neck and sho t  i n  

t h e  head. (See a t t a c h e d ,  S t a t e ' s  Exh ib i t  A) 

There was no r e f e r e n c e  t o  t h e  l a t e r  test imony of t h e  medical  

examiner t h a t  t h e  c u t  t o  t h e  t h r o a t  was made before  t h e  v ic t im 

was sho t  i n  t h e  head but  Falcon was a b l e  t o  t e s t i f y  t h a t  Melendez 

s a i d  they c u t  M r .  D e l ' s  t h r o a t  and then sho t  him. (R 443) The 

newspapers did no t  r e p o r t  t h a t  John Ber r ien  admitted d r i v i n g  h i s  

b ro the r  George and Melendez t o  M r .  D e l ' s  shop, dropped them of f  

and waited o u t s i d e  f o r  them, b u t ,  n e v e r t h e l e s s ,  Falcon knew t h e s e  

d e t a i l s .  Falcon a l s o  knew t h a t  George Ber r ien  had taken M r .  

D e l ' s  jewelry t o  Delaware t o  s e l l  even though t h e  newspapers d id  

n o t .  

A s  defense counsel  himself admi t ted ,  Fa lcon ' s  testimony was 

of such in t ima te  d e t a i l  a s  t o  i n d i c a t e  t h a t  e i t h e r  Falcon was 

p re sen t  dur ing  t h e  murder o r  had spoken t o  someone who was. (R 

828) S ince  Falcon was in  Puer to  Rico on t h e  day of t h e  murder, 

t h e  more l o g i c a l  conclusion is t h a t  he spoke t o  someone who was 

p re sen t  dur ing  t h e  murder and t h a t  someone was Juan Melendez. 

The evidence produced a t  t r i a l  was s u f f i c i e n t  t o  s a t i s f y  a l l  

t h r e e  prongs of t h e  t e s t  and t o  e s t a b l i s h  t h a t  Appel lant  was n o t  

denied due process .  



ISSUE 11 

WHETHER THERE WAS PROOF BEYOND A REASONABLE 
DOUBT TO SUPPORT THE TRIAL COURT'S FINDING OF 
AGGRAVATING CIRCUMSTANCES. 

I n  t h e  i n s t a n t  case  t h e  t r i a l  judge found f o u r  agg rava t ing  

c i rcumstances:  

" 1 .  The defendant has  been p rev ious ly  
convicted of a  f e lony  involv ing  t h e  use  o r  
t h r e a t  of v io l ence  t o  some person.  A copy of 
t h e  record of convic t ion  of Robbery i s  
a t t ached  h e r e t o  a s  E x h i b i t  A.  

2.  The crime f o r  which t h e  defendant is t o  
be sentenced was committed whi le  he  was 
engaged o r  an accomplice i n  t h e  commission of 
t h e  crime of robbery.  The record i n  t h i s  
case  shows a  conv ic t ion  of robbery a s  a l l e g e d  
i n  Count 2 of t h e  informat ion.  The evidence 
presen ted  e s t a b l i s h e d  t h a t  a  l a r g e  amount of 
body jewelry  cus tomar i ly  worn by t h e  deceased 
was miss ing  from h i s  body. 

3 .  The crime f o r  which t h e  defendant is t o  
be sentenced was e s p e c i a l l y  wicked, e v i l ,  
a t r o c i o u s  o r  c r u e l  a s  shown by a  p o r t i o n  of 
t h e  t r i a l  tes t imony of David Luna Falcon 
a t t ached  a s  E x h i b i t  B. 

4. The crime f o r  which t h e  defendant is t o  
be sentenced was committed i n  a  c o l d ,  
c a l c u l a t e d  and premedi ta ted manner wi thout  
any p re t ense  of moral o r  l e g a l  j u s t i f i c a t i o n  
a s  shown by a  p o r t i o n  of t h e  t r i a l  test imony 
of David Luna Falcon a t t ached  a s  Exh ib i t  B . "  

The Court d id  no t  f i n d  any m i t i g a t i n g  c i rcumstances .  (R 81 8) 

Appel lant  contends t h a t  t h e  S t a t e  f a i l e d  t o  prove t h e s e  

agg rava t ing  c i rcumstances  beyond a  reasonable  doubt. Again, t h i s  

con ten t ion  is  wi thout  b a s i s  i n  f a c t .  



There i s  no argument t h a t  t h e  f i r s t  agg rava t ing  c i rcumstance 

- a  prev ious  conv ic t i on  of a  f e l o n y  involv ing  t h e  use  o r  t h r e a t  

of v i o l e n c e  - was proven beyond a  reasonable  doubt. A copy of 

t h e  record  of conv ic t i on  was a t t a c h e d  t o  t h e  t r i a l  c o u r t s '  

f i n d i n g s .  (R 81 7) (Brief  of Appe l lan t  pg. 15) 

A s  f o r  proof of t h e  robbery ,  i n  t h e  pena l ty  phase of t h e  

t r i a l  t h e  j u ry  found Appel lan t  g u i l t y  beyond a  reasonable  doubt 

Th i s  c o n v i c t i o n  was t h e  b a s i s  of t h e  j u d g e ' s  f i n d i n g s .  (R 817) 

See a l s o  tes t imony of David Falcon,  and John Ber r ien .  (R 

434-467, 295-358) 

Paragraph t h r e e  of t h e  c o u r t ' s  f i n d i n g s  s t a t e  t h a t  t h e  crime 

was e s p e c i a l l y  wicked, e v i l ,  a t r o c i o u s  o r  c r u e l "  a s  shown by t h e  

tes t imony of David Falcon.  Contrary  t o  A p p e l l a n t ' s  c la im,  Falcon 

t e s t i f i e d  t h a t  Appel lant  t o l d  him they had c u t  M r .  D e l ' s  t h r o a t  

and M r .  Del f e l l  on t h e  f l o o r  and s t a r t e d  throwing blood a t  them. 

While M r .  Del was begging them t o  t a k e  him t o  a  h o s p i t a l ,  

Melendez sho t  him s e v e r a l  t imes  i n  t h e  head and shou lde r s .  (R 

443, 344) Th i s  ve r s ion  of t h e  i n c i d e n t  was confirmed by t h e  

autopsy and t h e  test imony of F r a n c i s  Drake, t h e  medical  examiner. 

(R 337). I t  was t h e  examiner ' s  op in ion  t h a t  t h e  b u l l e t  wounds 

were sus t a ined  a f t e r  t h e  i n j u r y  t o  t h e  neck. He was c e r t a i n  t h a t  

t h e  only  p o t e n t i a l l y  f a t a l  sho t  was r ece ived  a f t e r  t h e  t h r o a t  was 

c u t .  (R 351) Based on t h e  amount of blood found a t  t h e  scene ,  

it was obvious t h a t  M r .  Del was s t i l l  very  much a l i v e  and h i s  

h e a r t  was pumping v igorous ly  when h i s  t h r o a t  was s l a shed .  (R 

352) 

Thus, Appe l lan t  i s  simply wrong when he  s t a t e s  t h a t  M r .  



D e l ' s  was n o t  a  slow, l i n g e r i n g ,  c r u e l  e x p i r a t i o n .  The re fo re ,  

@ t h e  t r i a l  c o u r t ' s  f i n d i n g  should n o t  be d i s tu rbed .  S q u i r e s  v .  

S t a t e ,  450 So.2d 208 ( F l a .  1984) ; Combs v.  S t a t e  i n f r a ;  S t a t e  v. 

White,  No. 64,791 (Apr i l  25,  1985) [ I 0  F.L.W. 2471. 

Paragraph f o u r  of t h e  t r i a l  c o u r t ' s  f i n d i n g s  s t a t e s  t h a t  t h e  

k i l l i n g  was done i n  a  c o l d ,  c a l c u l a t e d  and a  premedi ta ted manner. 

A p p e l l a n t ' s  claim t h a t  t h e r e  was no evidence of p remedi ta t ion  is 

n o t  suppor ted by t h e  record .  The record shows t h a t  M r .  D e l ' s  

t h r o a t  w a s  s l a shed  and then  he was s h o t  i n  t h e  head and shou lde r s  

s e v e r a l  t imes .  (R 344, 347-350) Where a  person s t r i k e s  ano the r  

wi th  a  deadly weapon and i n f l i c t s  a  mor ta l  would, t h e  very  a c t  of 

s t r i k i n g  such person  wi th  such weapon i n  such manner i s  

s u f f i c i e n t  t o  war ran t  a  j u r y  i n  f i n d i n g  t h a t  t h e  person s t r i k i n g  

t h e  blow intended t h e  r e s u l t  which fol lowed.  See  Rhodes v .  

S t a t e ,  1 0 4 F l a .  520, 1 4 0 S o .  309, 310 (1932) ;  B u f o r d v . S t a t e ,  

403 So.2d 943, 949 (1981).  Premedi ta t ion  may be i n f e r r e d  from 

t h e  c i rcumstances  sur rounding  t h e  homicide. H i l l  v .  S t a t e ,  133 

So.2d 68 (F l a .  1961). 

Ample evidence i n  t h e  record  suppor t s  t h e  f i n d i n g  t h a t  t h e  

murder was committed i n  a  c o l d ,  c a l c u l a t e d  and premedi ta ted  

f a s h i o n .  Rose v .  S t a t e ,  No. 64,484 (May 1 6 ,  1985) [ l o  F.L.W. 

2801 ; S q u i r e s  v .  S t a t e ,  450 So.2d 208 (F l a .  1984) ; Combs v .  

S t a t e ,  403 So.2d 418 (F l a .  1981) ,  c e r t .  den ied ,  456 U.S. 984, 102 

S.Ct.  2258, 72 L.Ed.2d 862 (1982) ;  Mason v. S t a t e ,  438 So.2d 374 

(F l a .  1983) ,  c e r t .  den i ed ,  U.S. - , 104 S.Ct. 1330, 79 L.Ed.2d 

725 (1984). 



F u r t h e r ,  assuming arguendo,  t h a t  even i f  t h e  evidence  was 

i n s u f f i c i e n t  t o  s u p p o r t  one a g g r a v a t i n g  c i rcumstance  where t h e r e  

a r e  o t h e r  v a l i d  a g g r a v a t i n g  c i rcumstances  and no m i t i g a t i n g  

c i r c u m s t a n c e s ,  r e v e r s a l  of t h e  s e n t e n c e  i s  n o t  war ran ted .  Bundy 

v. S t a t e ,  No. 59 ,128 (May 9 ,  1985) [ l o  F.L.W. 2691; C l a r k  v .  

S t a t e ,  443 So.2d 973 ( F l a .  1983) ;  Demps v. S t a t e ,  395 So.2d 501 

( F l a . )  , c e r t .  d e n i e d ,  454 U.S. 933,  102 S  . C t .  430,  70 L.Ed.2d 239 

(1981) ; S h r i n e r  v .  S t a t e ,  386 So.2d 525 ( F l a .  1980) ,  c e r t .  

d e n i e d ,  449 U.S. 1103,  101 S .Ct .  899 ,  66 L.Ed.2d 829 (1981) ;  

E l l e d g e  v .  S t a t e ,  346 So.2d 998 ( F l a .  1977) 

L a s t l y ,  A p p e l l a n t  q u e s t i o n s  f o r  t h e  f i r s t  t ime on a p p e a l  t h e  

p r o p r i e t y  of t h e  i n s t r u c t i o n s  g iven  t o  t h e  j u r y  r e g a r d i n g  

a g g r a v a t i n g  c i r c u m s t a n c e s .  A p p e l l a n t  c l a ims  t h a t  it w a s  e r r o r  

f o r  t h e  t r i a l  c o u r t  t o  o n l y  read  t h e  l i s t  of a g g r a v a t i n g  

c i r c u m s t a n c e s  t o  t h e  j u r y  w i t h o u t  d e f i n i n g  o r  i l l u s t r a t i n g  t h e  

t e c h n i c a l  meaning of any of t h e  words. 

A p p e l l a n t ' s  counse l  f a i l e d  t o  r a i s e  t h i s  o b j e c t i o n  t o  t h e  

j u r y  i n s t r u c t i o n s  a t  t r i a l  a s  r e q u i r e d  by F l o r i d a  Rule  of 

C r i m i n a l  P rocedure  3.390 i n  o r d e r  t o  p r e s e r v e  t h i s  p o i n t  f o r  

a p p e a l .  Nor d i d  he  seek i n  any way t o  have t h e  p r e s e n t l y  

c h a l l e n g e d  j u r y  i n s t r u c t  i o n  modi f i ed .  Theref  o r e ,  as A p p e l l a n t  

h a s  p r o c e d u r a l l y  d e f a u l t e d  t h e  r i g h t  t o  r a i s e  t h i s  i s s u e  on 

a p p e a l ,  t h i s  Cour t  shou ld  n o t  now r e a c h  t h e  m e r i t s  of t h i s  i s s u e .  

To do s o  a t  t h i s  s t a g e  would d e f e a t  t h e  purposes  of F l o r i d a ' s  

contemporaneous o b j e c t i o n  r u l e  and a l l o w  f o r  f e d e r a l  review of 

t h i s  i s s u e  a t  a l a t e r  d a t e .  Jackson  v .  S t a t e ,  438 So.2d 4  ( F l a .  



1 9 8 3 ) ;  B a r c l a y  v .  S t a t e ,  No. 6 4 , 7 6 5  ( F l a .  May 3 0 ,  1985) [ I 0  

@ F.L.W. 2991 ; Peavy v .  S t a t e ,  442 So.2d 200 ( F l a .  1983) ; R o u t l y  

v .  S t a t e ,  440 So.2d 1257 ( F l a .  1 9 8 3 ) ,  ce r t .  d e n i e d ,  104  S .C t .  

3591 ( 1 9 8 4 ) ;  Ray v .  S t a t e ,  403 So.2d 956 ( F l a .  1 9 8 1 ) ,  C f .  Ulster 

County v .  A l l e n ,  442 U.S. 1 4 0 ,  99 S  . C t .  2213 ,  60 L.Ed.2d 777 

( 1 9 7 9 ) ;  Henry v .  Wainwr igh t ,  661 F.2d 56  ( 5 t h  C i r .  1 9 8 1 ) ;  

McKinney v .  E s t e l l e ,  657 F.2d 740 ( 5 t h  C i r .  1981) ; C l a r k  v .  

B l a c k b u r n ,  632 F.2d 531 ( 5 t h  C i r .  1980) .  

The F e d e r a l  c o u r t s  have  acknowledged t h a t  t h i s  Honorab le  

C o u r t  e n f o r c e s  i t s  p r o c e d u r a l  d e f a u l t  p o l i c y .  H a l l  v .  

Wainwr igh t ,  73  F.2d 766 ( 1 1 t h  C i r .  1 9 8 4 ) ;  F r a n c o i s  v .  Wainwr igh t ,  

741 F.2d 1275 (1 1 t h  C i r .  1984) ; Booker v .  Wainwright ,  - F.2d - 

(1 1 t h  C i r .  Case  No. 84-3306,  o p i n i o n  f i l e d  J u n e  21 , 1985) .* 

I n  Booker ,  s u p r a ,  t h e  c o u r t  r e j e c t e d  a similar claim as 
p r e s e n t e d  h e r e  t h a t  c o n s t i t u t i o n a l  e r r o r  w a s  commit ted i n  t h e  
c h a r g e  on h e i n o u s ,  a t r o c i o u s  o r  c r u e l .  



ISSUE 111 

WHETHER THE TRIAL COURT PROPERLY DENIED 
MOTION FOR M I  STRIAL WHEN TWO NON-SUBPOENAED 
DEFENSE WITNESSES REFUSAL TO APPEAL TO 
TESTIFY AS TO AN UNRELATED INCIDENT. 

A t  t r i a l ,  it was a p p a r e n t l y  a  t h e o r y  of t h e  d e f e n s e  t h a t  

ev idence  of t h e  May 1984 a s s a u l t  on an  Auburndale f a m i l y ,  James 

and R i t a  Reagan,  by t h e  S t a t e ' s  w i t n e s s  David Falcon would i n  

some way prove  e x c u l p a t o r y  f o r  Melendez. The d e f e n s e  p lanned t o  

i n t r o d u c e  t h e  t e s t imony  of James and R i t a  Reagan c o n c e r n i n g  t h e  

i n c i d e n t  and t h e i r  subsequen t  d i s m i s s a l  of t h e  c h a r g e s  a g a i n s t  

Falcon.  The R e a g a n s ' ,  however,  were n o t  subpoenaed and a c c o r d i n g  

t o  d e f e n s e  c o u n s e l  r e f u s e d  t o  r e t u r n  from o u t  of s t a t e  t o  

t e s t i f y .  (K 420) 

The d e f e n s e  moved f o r  a  m i s t r i a l  based upon t h e  Reagans '  

@ f a i l u r e  t o  appear .  (R 420 ) The p r o s e c u t o r  coun te red  t h a t  even 

though he  b e l i e v e d  t h e  Reagans ' t e s t imony  was inadmiss i b l e  

because  it was i r r e l e v a n t  and i m m a t e r i a l  t o  any i s s u e  b e f o r e  t h e  

C o u r t ,  h e  would,  n e v e r t h e l e s s ,  a g r e e  t o  a  s t i p u l a t i o n  a s  t o  what 

t h e i r  t e s t imony  would be i f  t h e  c o u r t  found it t o  be a d m i s s i b l e .  

(R 422) The c o n t e n t  of M r .  Reagan ' s  t e s t imony  a s  s t i p u l a t e d  t o ,  

was r e a d  t o  t h e  j u r y .  (R 557-558) 

On a p p e a l  Melendez is once a g a i n  t r y i n g  t o  i n f e r  some 

c o n n e c t i o n  between t h e  Reagan i n c i d e n t  i n  May of 1984 and t h e  

b r u t a l  murder of M r .  Del i n  September of 1983; even t o  t h e  p o i n t  

of s u g g e s t i n g  t h a t  i f  t h e  j u r y  had hea rd  t h i s  t e s t imony  t h e y  may 

have  even b e l i e v e d  t h a t  Melendez was t h e  s o r t  of pe r son  who would 



commit t h e  s u b j e c t  crime. ( B r i e f  of A p p e l l a n t ,  pg. 1 7 ) .  

The re  is a b s o l u t e l y  no b a s i s  f o r  t h i s  i n s i n u a t i o n .  The 

e v i d e n c e  c l e a r l y  showed, and w a s  conf i rmed by Melendez h i m s e l f ,  

t h a t  Fa lcon  d i d  n o t  a r r i v e  i n  t h e  U n i t e d  S t a t e s  u n t i l  September  

2 4 ,  1983. M r .  Del w a s  murdered  on September  1 3 ,  1983. (R 670 ,  

7 0 0 ,  369) I n  any e v e n t ,  F l o r i d a  case law c l e a r l y  s t a t e s  t h a t  a  

mot ion  f o r  a d e c l a r a t i o n  of a  mis t r ia l  is  a d d r e s s e d  t o  t h e  sound 

d i s c r e t i o n  of t h e  t r i a l  judge .  S t r awn  v .  S t a t e  e x  r e l .  

Anderbe rg ,  332 So.2d 601 ( F l a .  1 9 7 6 ) ;  Paramore v .  S t a t e ,  229 

So.2d 855  ( F l a .  1969) ; m o d i f i e d  on o t h e r  g r o u n d s ,  408 U.S. 935 ,  

92 S .C t .  2857,  3 3  L.Ed.2d 751 ( 1 9 7 2 ) ;  T a t e  v .  Gray ,  292 So.2d 618 

( F l a .  2d DCA 1 9 8 4 ) ;  Warren v .  S t a t e ,  221 So.2d 423 ( F l a .  2d DCA 

1 9 6 9 ) ;  P rokos  v .  S t a t e ,  209 So.2d 484 ( F l a .  3d DCA 1 9 6 8 ) ;  Ba i sden  

v .  S t a t e ,  203 So.2d 194  ( F l a .  4 t h  DCA 1 9 6 7 ) ;  Garcia v .  S t a t e ,  142 

So.2d 318 ( F l a .  2d DCA 1962) .  I n  t h i s  S t a t e  t h e  r u l e  h a s  been 

l o n g  e s t a b l i s h e d  and c o n t i n u o u s l y  a d h e r e d  t o  t h a t  t h e  power t o  

d e c l a r e  a mis t r i a l  and d i s c h a r g e  t h e  j u r y  s h o u l d  be  e x e r c i s e d  

w i t h  g r e a t  c a r e  and c a u t i o n  and s h o u l d  be  done o n l y  i n  cases of 

a b s o l u t e  n e c e s s i t y .  S t a t e  e x  r e l .  Wilson  v .  Lewis ,  55 So.2d 118 

( F l a .  1 9 5 1 ) ;  S t a t e  e x  r e l .  Alcala v .  Grayson ,  156  la. 435 ,  23 

So.2d 484 (1945)  ; King v .  S t a t e ,  258 So.2d 21 ( F l a .  2d DCA 1972) ; 

Warren ,  s u p r a ;  K e l l y  v .  S t a t e ,  202 So.2d 901 ( F l a .  2d DCA 1967) ; 

S a l v a t o r e  v .  S t a t e ,  366 So.2d 750 ( F l a .  1978)  

T h e r e  w a s  no  a b s o l u t e  n e c e s s i t y  t o  d e c l a r e  a  m i s t r i a l  i n  t h e  

i n s t a n t  case b e c a u s e  t h e  t e s t i m o n y  of J i m  Reagan w a s  n o t  r e l e v a n t  

t o  t h e  i s s u e  and because  t h e  e s s e n c e  of h i s  t e s t i m o n y  was 



p re sen t ed  t o  t h e  j u r y  by way of s t i p u l a t i o n .  

• Appel lan t  a l s o  r e f e r s  t o  t h e  a l l e g e d  misconduct  of O f f i c e r  

G l i s s o n  i n  h a n d l i n g  t h e  ReaganIFalcon i n c i d e n t .  Th i s  c la im i s  

n o t  suppor ted  by t h e  r eco rd .  While t h i s  i s s u e  ha s  been addressed  

thoroughly  i n  I s s u e  I ,  i t  should  be noted  t h a t  O f f i c e r  G l i s s o n ' s  

i n v e s t i g a t i o n  was on ly  dropped a f t e r  t h e  Reagans v o l u n t a r i l y  

d i smissed  t h e  charges  a g a i n s t  Falcon.  There was no misconduct 

and t h e r e  was no p r e j u d i c e  t o  t h e  de fendan t .  



ISSUE I V  

I F  A DEFENDANT IS  FOUND GUILTY OF FIRST 
DEGREE MURDER A N D  ARMED ROBBERY, ALL OF WHICH 
WAS ONE TRANSACTION IS I T  IMPROPER TO 
SENTENCE H I M  FOR BOTH OFFENSES. 

Appel lant  c la ims t h e  t r i a l  cou r t  e r r ed  i n  s en t enc ing  him 

s e p a r a t e l y  f o r  t h e  robbery and t h e  f i r s t  degree murder because he  

claims t h e  f i r s t  degree murder charge may have been based on t h e  

f e l o n y  murder t heo ry ,  t h e r e  being no s p e c i f i c  f i n d i n g  of 

p remedi ta t ion .  I t  should be noted a t  t h e  o u t s e t  t h a t  whi le  t h i s  

i s s u e  was presen ted  t o  t h e  t r i a l  cou r t  i n  A p p e l l a n t ' s  motion f o r  

new t r i a l ,  (R 815) t h e r e  was no contemporaneous o b j e c t i o n  (R 839) 

and t h e r e f o r e ,  because Appel lant  f a i l e d  t o  t imely r a i s e  t h i s  

i s s u e  before  t h e  t r i a l  c o u r t ,  he  i s  precluded from r a i s i n g  t h i s  

i s s u e  on appeal .  Jackson v .  S t a t e ,  438 So.2d 4  (F l a .  1983);  
- - 

Barclay v.  S t a t e ,  No. 64,765 (F la .  May 30,  1985) [ l o  F.L.W. 2901 ; 

Ray v. S t a t e ,  403 So.2d 956 (F l a .  1981).  

F u r t h e r ,  a s  t h i s  Honorable Court noted i n  Blanco v .  S t a t e ,  

452 So.2d 520 (1984) ,  where t h e  Appel lant  i s  i nd i c t ed  f o r  

premedi ta ted murder, t h e  j u ry  was i n s t r u c t e d  on premedi ta ted 

murder and t h e  evidence suppor t s  a  convic t ion  of premedi ta ted 

murder, it  i s  no t  e r r o r  t o  convic t  and sen tence  f o r  both .  

"Appellant  claims t h e  t r i a l  c o u r t  e r r ed  i n  
s en t enc ing  him s e p a r a t e l y  f o r  t h e  bu rg l a ry ,  
because t h e  f i r s t - d e g r e e  murder conv ic t ion  
was based on t h e  f e lony  murder t heo ry ,  t h e r e  
being no premedi ta t ion .  This  argument is  
m e r i t l e s s .  Appel lant  was i nd i c t ed  f o r  
premedi ta ted murder, t h e  j u ry  was i n s t r u c t e d  
on premedi ta ted murder, and t h e  evidence 
supported premedi ta ted murder. I t  i s  n o t  



e r r o r  t o  convict  and sen tence  a  defendant f o r  
both premedi ta ted murder and burg la ry  when 
both have been charged and t h e  s t a t e  has 
in t roduced s u f f i c i e n t  evidence of 
p remedi ta t ion  t o  suppor t  t h e  murder 
convic t ion  even had t h e  j u r y  no t  re turned  t h e  
burg la ry  convic t ion .    reed love v. S t a t e ,  413 
So.2d 1 .  8  ( F l a . ) .  c e r t .  denied.  459 U.S. 

I n  t h e  i n s t a n t  case  Appel lant  was charged i n  a  two-count 

indic tment  wi th  premedi ta ted murder and robbery.  (R 2-3) The 

j u r y  re turned  a  g u i l t y  v e r d i c t  on each count.  (R 81 1) The 

i n s t a n t  record con ta ins  ample suppor t  f o r  t h e  conclusion t h a t  

Appel lant  committed premedi ta ted murder. 

Premedi ta t ion i s  f u l l y  formed and conscious d e s i r e  t o  t ake  a  

human l i f e ,  which must be formed a f t e r  r e f l e c t i o n  and 

e d e l i b e r a t i o n .  Such premedi ta t ion  may e x i s t  f o r  only  a  few 
- 

moments before  t h e  o f f ense .  McCutchen v .  S t a t e .  96 So.2d 152 

(F l a .  1957). I t  may be i n f e r r e d  from t h e  c i rcumstances  

surrounding t h e  homicide and may be e s t a b l i s h e d  by c i r c u m s t a n t i a l  

evidence.  H i l l  v .  S t a t e ,  133 So.2d 68 (F l a .  1961);  Larry  v .  

S t a t e ,  104 So.2d 352 (F l a .  1958) ; Weaver v .  S t a t e ,  220 So.2d 52 

( F l a .  2d DCA 1969) and Polk v .  S t a t e ,  179 So.2d 236 (F l a .  2d DCA 

1965). Where a  person s t r i k e s  another  w i t h  a  deadly weapon and 

i n f l i c t s  a  mor t a l  wound, t h e  very a c t  of s t r i k i n g  such person 

wi th  such weapon i n  such manner i s  s u f f i c i e n t  t o  war ran t  a  j u ry  

i n  f i n d i n g  t h a t  t h e  person s t r i k i n g  t h e  blow intended the  r e s u l t  

which followed. See Rhodes v. S t a t e ,  104 F la .  520,  140 So. 309, 

310 (1932) ; Buford v .  S t a t e ,  403 So.2d 943, 949 (1981) 



The record  i n  t h e  i n s t a n t  case  r e f l e c t s  t h a t  Appel lant  s h o t  

t h e  v i c t im  s e v e r a l  t imes i n  t h e  head,  neck and shoulder .  (R 344,  

347-350) F u r t h e r ,  t h e  evidence showed t h e  s h o t s  were t o  f i n i s h  

t h e  v ic t im off a f t e r  a  p o t e n t i a l l y  f a t a l  s l a s h  t o  h i s  t h r o a t .  (R 

351 -353) 

The e n t i r e  c i rcumstances  of t h e  crime suppor t  t h e  conc lus ion  

t h a t  t h e  j u r y  v e r d i c t  could be based on t h e  r a t i o n a l  b e l i e f  t h a t  

Appe l lan t  was g u i l t y  of premedi ta ted murder and t h e r e f o r e ,  

Appel lant  could p rope r ly  be sentenced f o r  both bu rg l a ry  and 

murder. G r i f f i n  v. S t a t e ,  No. 62,819 (May 2 ,  1985) [ I 0  F.L.W. 

2641. 

F u r t h e r ,  F.S. 775.021 (4)  pe rmi t s  s e p a r a t e  sen tences  f o r  

s e p a r a t e  c r i m i n a l  o f f e n s e s  and o f f e n s e s  a r e  s e p a r a t e  i f  each 

o f f e n s e  r e q u i r e s  proof of an element t h a t  t h e  o t h e r  does n o t ,  

wi thout  regard  t o  t h e  p l ead ing  o r  p roof .  A s  we a l l  know, f i r s t  

degree  murder r e q u i r e s  t h e  k i l l i n g  of a  human be ing  which t h e  

o f f e n s e  of robbery does no t  r e q u i r e .  And a  robbery r e q u i r e s  t h e  

f o r c e f u l  t a k i n g  of p rope r ty  which f i r s t  degree  murder does n o t .  

A p p e l l a n t ' s  c la im i s  wi thou t  m e r i t .  



CONCLUSION 

m Based on t h e  fo rego ing  argument and c i t a t i o n s  of a u t h o r i t y ,  

t h e  Appel lee  submits  t h a t  t h e  judgment and sen t ence  of t h e  t r i a l  

c o u r t  should be a f f i rmed .  
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