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STATEMENT OF THE CASE AND FACTS 

ACIA w i l l  supplement P l a i n t i f f ' s  Sta tement  o f  

t h e  Case and F a c t s  as set  f o r t h  below. Reference t o  P l a i n -  

t i f f ' s  Appendix w i l l  be "A - ". 
P l a i n t i f f ' s  Complaint ( A . 1 , 2 )  and Amended Com- 

p l a i n t  ( . 3 , 4 )  con t a ined  i d e n t i c a l  a l l e g a t i o n s  p u r p o r t i n g  

t o  e s t a b l i s h  long-arm j u r i s d i c t i o n  ove r  ACIA.  These a l le -  

g a t i o n s  are paraphrased  below f o r  t h e  C o u r t ' s  convenience:  

1. A t  a l l  t i m e s  material ,  ACIA w a s  a f o r e i g n  

c o r p o r a t i o n  a u t h o r i z e d  and l i c e n s e d  t o  do b u s i n e s s  i n  

Michigan; (A.1,3) 

2 .  P l a i n t i f f  was a  Michigan r e s i d e n t  a t  t h e  

t i m e  o f  t h e  a c c i d e n t ,  b u t  h a s  s i n c e  become a r e s i d e n t  of 

F l o r i d a ;  (A. 1 , 3 )  

3. The a c c i d e n t  occu r r ed  wh i l e  t h e  P l a i n t i f f  

w a s  i n  F l o r i d a ;  (A.1,3) 

4 .  A t  t h e  t i m e  o f  t h e  a c c i d e n t ,  P l a i n t i f f  was 

an i n s u r e d  under an A C I A  p o l i c y  which provided PIP b e n e f i t s  

pu r suan t  t o  Michigan law. (A.1 ,2 ,3 ,4)  

P l a i n t i f f ' s  Complaint (A. 1 , 2 )  and Amended Com- 

p l a i n t  (A.3,4) f a i l e d  t o  c o n t a i n  any a l l e g a t i o n s  e s t a b l i s h -  

i n g  t h a t  ACIA had any knowledge t h a t  P l a i n t i f f  might  a t  

some t ime become a  r e s i d e n t  of  F l o r i d a .  F u r t h e r ,  t h e  Com- 



p l a i n t  (A.  1 , 2 )  and Amended Complaint (A. 3 ,4 )  f a i l e d  t o  

con ta in  any a l l e g a t i o n s  e s t a b l i s h i n g  t h a t  A C I A  conducted 

bus ines s  i n  F l o r i d a  o r  t h a t  ACIA had an o f f i c e  o r  agency 

i n  t h i s  s t a t e .  I n  a d d i t i o n ,  t h e  Complaint ( A . 1 , 2 )  and 

Amended Complaint (A.3,4) f a i l e d  t o  c o n t a i n  any a l l e g a t i o n s  

e s t a b l i s h i n g :  (1) t h e  s t a t e  i n  which t h e  P l a i n t i f f  pur- 

chased t h e  insurance  p o l i c y  i n  ques t ion ,  and ( 2 )  t h e  p o l i c y  

t e r r i t o r y  a p p l i c a b l e  t o  s a i d  p o l i c y .  While t h e  P l a i n t i f f  

now i n c o r p o r a t e s  t h e  insurance  p o l i c y  i n  h i s  Appendix 

(A.12-29), t h e  p o l i c y  was no t  a  p a r t  of t h e  t r i a l  record .  



SUMMARY OF ARGUMENT 

P l a i n t i f f ' s  Amended Complaint f a i l e d  t o  c o n t a i n  

a l l e g a t i o n s  s u f f i c i e n t  t o  e s t a b l i s h  j u r i s d i c t i o n  o v e r  t h e  

p e r s o n  of ACIA,  and t h e  Second D i s t r i c t  Cour t  of Appeal 

was c o r r e c t  i n  r e v e r s i n g  t h e  t r i a l  c o u r t ' s  d e n i a l  of  ACIA's 

motion t o  d i s m i s s  f o r  l a c k  o f  p e r s o n a l  j u r i s d i c t i o n  under 

t h e  F l o r i d a  long-arm s t a t u t e ,  s e c t i o n  48.193 F l o r i d a  S t a t -  

u t e s  (1983) .  S u b s e c t i o n  ( l ) ( d )  o f  t h e  a fo rement ioned  s t a t -  

u t e  i s  c o n t r o l l i n g  where j u r i s d i c t i o n  i s  sough t  o v e r  an  o u t -  

of - s t a t e  i n s u r a n c e  company. 

P l a i n t i f f  u r g e s  a  s t r a i n e d  i n t e r p r e t a t i o n  o f  t h e  

long-arm s t a t u t e  t h a t  i s  c o n t r a r y  t o  t h e  mandate o f  e x i s t i n g  

c a s e  law t h a t  such a  s t a t u t e  s h o u l d  b e  s t r i c t l y  c o n s t r u e d .  

F u r t h e r ,  due t o  t h e  f a c t  t h a t  t h e  d i s p u t e  i n  t h i s  p a r t i c u l a r  

c a s e  i n v o l v e s  f i r s t  p a r t y  coverage ,  ACIA h a s  a  j u s t i f i e d  ex- 

p e c t a t i o n  t h a t  t h e  a p p r o p r i a t e  forum w i l l  b e  Michigan. This  

might  n o t  n e c e s s a r i l y  b e  t h e  c a s e  i f  t h e  d i s p u t e  i n v o l v e d  

t h i r d  p a r t y  coverage .  



S I N C E  P L A I N T I F F '  S AMENDED COMPLAINT F A I L E D  
T O  CONTAIN ALLEGATIONS S U F F I C I E N T  TO ESTAB- 
L I S H  J U R I S D I C T I O N  OVER THE PERSON O F  A C I A ,  
THE SECOND D I S T R I C T  COURT O F  APPEAL WAS 
CORRECT I N  REVERSING THE T R I A L  COURT' S 
D E N I A L  O F  A C I A ' S  MOTION TO D I S M I S S  FOR LACK 
O F  PERSONAL J U R I S D I C T I O N  UNDER THE F L O R I D A  
LONG-ARM S T A T U T E , S E C T I O N  4 8 . 1 9 3  F L O R I D A  
STATUTES ( 1 9 8 3 ) .  

A s  i nd ica t ed  i n  P l a i n t i f f ' s  I n i t i a l  B r i e f ,  F lo r ida ' s  

l o n g - a r m  s t a t u t e  sec t ion  4 8 . 1 9 3  F lor ida  S t a t u t e s  ( 1 9 8 3 1 ,  sets 

f o r t h  a specif ic  l i s t  of acts  w h i c h  w i l l  s u b j e c t  a non- res iden t  

defendant  t o  t h e  j u r i s d i c t i o n  of t h e  cour ts  of t h i s  s t a t e .  I n  

t h e  dec i s ion  b e l o w ,  t h e  Second D i s t r i c t  f o l l o w e d  t h e  estab- 

l i s h e d  case l a w  i n  t h i s  s t a t e  by c i t i n g  subsection ( 1 )  ( d )  of 

the  a f o r e m e n t i o n e d  s t a t u t e  as  c o n t r o l l i n g  w h e r e  j u r i s d i c t i o n  

i s  sought  over an  out-of-state insurance  c o m p a n y .  K i g h t  vs .  

N f ,  4 4 1  So. 2 d  1 8 9  ( F l a .  

5 th  D.C.A.  1 9 8 3 ) ;  N e t t l e s  vs .  W h i t e ,  4 3 9  S o . 2 d  1 0 4 8  ( F l a .  2 n d  

1 9 8 3 ) ;  N a t i o n a l  G r a n g e  M u t u a l  Insurance C o m p a n y  vs .  Fondren, 

4 3 3  S o . 2 d  1 2 7 6  ( F l a .  4 t h  D.C.A.  1 9 8 3 ) .  T h i s  p a r t i cu l a r  sub- 

sect ion is  se t  f o r t h  b e l o w  fo r  t h e  C o u r t ' s  convenience: 

( d l  C o n t r a c t s  t o  i n s u r e  any person,  property 
or  r i s k  located w i t h i n  t h i s  s t a t e  a t  t h e  
t i m e  of c o n t r a c t i n g .  ( e m p h a s i s  s u p p l i e d )  

W h i l e  P l a i n t i f f ' s  I n i t i a l  B r i e f  m a k e s  an  a r g u m e n t  f o r  t h e  ap- 

p l i c a b i l i t y  of subsec t ion  ( l ) ( g )  t o  t h e  facts  of t h i s  case, 



P l a i n t i f f  h a s  f a i l e d  t o  c i t e  any d e c i s i o n  o f  t h i s  s t a t e  

s p e c i f i c a l l y  app ly ing  t h a t  p a r t i c u l a r  s u b s e c t i o n  t o  a  

c a s e  i nvo lv ing  a  c o n t r a c t  o r  p o l i c y  of  i n su rance .  Fur- 

t h e r ,  s i n c e  P l a i n t i f f  was a  r e s i d e n t  of  Michigan a t  t h e  

t i m e  of  t h e  a c c i d e n t  and t h e  p l e a d i n g s  do n o t  i n d i c a t e  

when he  moved t o  F l o r i d a ,  and s i n c e  t h e  d e c l a r a t i o n s  s h e e t  

on h i s  p o l i c y  (A.28) l i s t s  a  Michigan a d d r e s s  f o r  t h e  P l a i n -  

t i f f ,  t h e  p l a c e  of  performance cou ld  n o t  be s a i d  t o  be  

F l o r i d a .  See a l s o  Trammel1 v s .  C o r a l  Ridge I n t e r i o r s ,  I n c . ,  

457 So.2d 593 ( F l a .  4 t h  D.C.A. 1984 . )  

To invoke j u r i s d i c t i o n  under  t h e  long-arm s t a t u t e  

a  p l a i n t i f f  must e s t a b l i s h  t h a t  t h e  non- res iden t  de f endan t  

committed one of  t h e  a c t s  l i s t e d  i n  t h e  s t a t u t e  and t h a t  

t h a t  a c t  gave r ise t o  t h e  cause  o f  a c t i o n  sued upon. A p r i l  

I n d u s t r i e s ,  I nc .  v s .  Levy, ( F l a .  3rd  D.C.A.  

1982 ) .  I t  i s  t h e  p l a i n t i f f ' s  burden t o  a l l e g e  i n  t h e  com- 

p l a i n t  j u r i s d i c t i o n a l  f a c t s  s u f f i c i e n t  t o  e s t a b l i s h  person-  

a l  j u r i s d i c t i o n  ove r  t h e  de f endan t .  Newton v s .  Bryan, 433 

So.2d 577 ( F l a .  5 t h  D.C.A.  1 9 8 3 ) ;  Bank of  Wessington v s .  

Win te r s  Government S e c u r i t i e s  Corp.,  361 So.2d 760 (F l a . 4 th  

D.C.A. 1978 ) .  F u r t h e r ,  t h e  long-arm s t a t u t e  must be s t r i c t l y  

cons t rued .  Esberger  v s .  F i r s t  F l o r i d a  Bus iness  C o n s u l t a n t s ,  

I n c . ,  338 So.2d 561 ( F l a .  2nd D.C.A.  1 9 7 6 ) .  



A s  d i s c u s s e d  i n  A C I A ' s  S ta tement  o f  t h e  Case and 

F a c t s ,  P l a i n t i f f ' s  Amended Complaint s imply  f a i l s  t o  a l l e g e  

any f a c t s  e s t a b l i s h i n g  t h a t  A C I A  conducted b u s i n e s s  i n  t h e  

S t a t e  of F l o r i d a  o r  t h a t  ACIA had a n  o f f i c e  o r  agency i n  

t h i s  s t a t e .  Also ,  t h e r e  a r e  no p leaded  f a c t s  e s t a b l i s h i n g  

t h e  A C I A  e i t h e r  knew o r  had any r ea son  t o  know t h a t  P l a i n -  

t i f f  was p l ann ing  t o  become a  r e s i d e n t  o f  F l o r i d a .  

I n  a d d i t i o n ,  P l a i n t i f f ' s  Amended Complaint f a i l s  

t o  a l l e g e  any f a c t s  e s t a b l i s h i n g  t h e  ACIA c o n t r a c t e d  t o  i n -  

s u r e  any pe r son ,  p r o p e r t y ,  o r  r i s k  l o c a t e d  w i t h i n  F l o r i d a  

atthe A s  d i s c u s s e d  i n  A C I A ' s  S t a t e -  

ment of  t h e  Case and F a c t s ,  t h e  Amended Complaint s imply  

a l l e g e s  t h a t :  (1) ACIA was a  f o r e i g n  c o r p o r a t i o n  a u t h o r i z e d  

and l i c e n s e d  t o  do b u s i n e s s  i n  Michigan; ( 2 )  P l a i n t i f f  was a  

r e s i d e n t  o f  Michigan a t  t h e  t i m e  o f  t h e  F l o r i d a  a c c i d e n t ;  and 

( 3 )  P l a i n t i f f  was i n s u r e d  under  an  A C I A  p o l i c y  p rov id ing  PIP 

b e n e f i t s  pu r suan t  t o  Michigan law. S ince  t h e r e  i s  no a l l e -  

g a t i o n  d e s c r i b i n g  e x a c t l y  when t h e  i n su rance  c o n t r a c t  was 

e n t e r e d  i n t o  o r  where t h e  "pe r son ,  p r o p e r t y ,  o r  r i s k "  was 

l o c a t e d  a t  t h a t  t i m e ,  P l a i n t i f f  h a s  f a i l e d  t o  e s t a b l i s h  per-  

s o n a l  j u r i s d i c t i o n  ove r  ACIA under s u b s e c t i o n  (1) ( d )  o f  t h e  

F l o r i d a  long-arm s t a t u t e .  

I f  it is  t o  be  assumed t h a t  t h e  P l a i n t i f f ,  wh i l e  

a  Michigan r e s i d e n t ,  purchased t h e  p o l i c y  i n  Michigan, t h e n  



t h e r e  i s  no b a s i s  f o r  p e r s o n a l  j u r i s d i c t i o n  o v e r  A C I A  under 

s u b s e c t i o n  (1) ( d )  of  t h e  long-arm s t a t u t e .  See Nett les 

(2nd D . C . A . ) ;  Kight  ( 5 t h  D . C . A . ) .  But see Fondren ( 4 t h  

D . C . A . ) .  To ho ld  t h a t  p e r s o n a l  j u r i s d i c t i o n  e x i s t s  under 

s u b s e c t i o n  (1) ( d )  would be  t o  i g n o r e  t h e  s t r i c t  cons t ruc -  

t i o n  mandate se t  f o r t h  i n  Esberger .  

A t  t h i s  j u n c t u r e  it shou ld  be  no ted  t h a t  Fondren 

i s  f a c t u a l l y  d i s t i n g u i s h a b l e  from t h e  i n s t a n t  c a s e  because  

Fondren, l i k e  Kigh t ,  i n v o l v e s  l i a b i l i t y  coverage  o r  t h i r d  

p a r t y  b e n e f i t s .  C e r t a i n l y ,  a  l i a b i l i t y  c a r r i e r ' s  a c t u a l  

and a n t i c i p a t e d  c o n t a c t s  w i t h  a  f o r e i g n  j u r i s d i c t i o n  w i l l  

be g r e a t e r  t h a n  t h o s e  o f  a  p e r s o n a l  i n j u r y  p r o t e c t i o n  bene- 

f i t  c a r r i e r ' s  due t o  t h e  f a c t  t h a t  t h e  l i a b i l i t y  c a r r i e r  i s  

c o n t r a c t u a l l y  bound t o  bo th  defend i n  t h e  f o r e i g n  j u r i s d i c -  

t i o n  and s a t i s f y  any judgment rendered  t h e r e i n .  Thus, w h i l e  

t h e  h o l d i n g s  i n  Fondren and (Kight may e x p r e s s l y  c o n f l i c t  "on 

t h e  same q u e s t i o n  o f  l aw" ,  t h e  unique f a c t s  of  t h e  i n s t a n t  

c a s e  a c t u a l l y  p r e s e n t  a  d i f f e r e n t  i s s u e  f o r  j u d i c i a l  r e s o l u -  

t i o n .  The Second D i s t r i c t ' s  ho ld ing  h e r e i n  can be  recon- 

c i l e d  w i t h  t h e  h o l d i n g s  of e i t h e r  Fondren o r  Kight .  

I n  a d d i t i o n ,  i n  t h e  i n s t a n t  c a s e ,  ACIA,  a  pe r -  

s o n a l  i n j u r y  p r o t e c t i o n  b e n e f i t  c a r r i e r  f o r  t h e  purpose  of  

t h i s  p a r t i c u l a r  a c t i o n ,  had an e x p e c t a t i o n  t h a t  t h e  forum 

would be Michigan r e g a r d l e s s  of  t h e  p l a c e  o f  t h e  a c c i d e n t .  



This i s  s o  because  t h e  P l a i n t i f f  i s  l i s t e d  on t h e  d e c l a r a -  

t i o n  s h e e t  a s  a Michigan r e s i d e n t  and was a Michigan r e s i -  

d e n t  a t  t h e  t i m e  of  t h e  a c c i d e n t .  Thus, even i f  t h e  a c c i -  

den t  occu r r ed  i n  a f o r e i g n  j u r i s d i c t i o n ,  t h e  c l e a r  expec- 

t a t i o n  would be t h a t  t h e  P l a i n t i f f  would r e t u r n  t o  Michigan 

t o  l i t i g a t e  any c l a im  f o r  pe r sona l  i n j u r y  p r o t e c t i o n  bene- 

f i t s .  A C I A  would n o t  have t h e  same e x p e c t a t i o n  i f  t h e  i n -  

s t a n t  c a se  invo lved  l i a b i l i t y  coverage.  I n  t h a t  event,ACIA 

would l e g i t i m a t e l y  have t o  expec t  t o  appear  i n  any f o r e i g n  

j u r i s d i c t i o n  i n  which an  a c c i d e n t  occu r r ed .  The cho i ce  of 

t h e  forum would be determined more by a f o r t u i t o u s  e v e n t  

( i . e . ,  where t h e  a c c i d e n t  happened) t h a n  by a planned cir-  

cumstance ( i . e . ,  v o l u n t a r y  change o f  r e s i d e n c e ) .  



CONCLUSION 

F r o m  t h e  foregoing d i scuss ion ,  it i s  clear  t h a t  

P l a i n t i f f ' s  A m e n d e d  C o m p l a i n t  f a i l s  t o  es tab l i sh  a f ac tua l  

basis f o r  l o n g - a r m  j u r i s d i c t i o n  over ACIA.  T h e r e f o r e ,  t h e  

Second D i s t r i c t  w a s  correct i n  r eve r s ing  t h e  t r i a l  c o u r t ' s  

d e n i a l  of ACIA's m o t i o n  t o  d i s m i s s  f o r  lack of personal j u r -  

i s d i c t i o n  under t h e  F lo r ida  l o n g - a r m  s t a t u t e ,  s e c t i o n  4 8 . 1 9 3  

F lo r ida  S t a t u t e s  ( 1 9 8 3 )  . 
R e s p e c t f u l l y  s u b m i t t e d ,  

FOWLER, WHITE, GILLEN,  BOGGS, 
VILLAREAL AND BANKER, P .  A .  
P o s t  O f f i c e  B o x  2 9 1 7  
C l e a r w a t e r ,  F lo r ida  3 3 5 1 7  
( 8 1 3 )  4 4 6 - 8 5 2 5  

A t t o r n e y s  f o r  D e f e n d a n t /  
R e s p o n d e n t  AUTO CLUB INSURANCE 

ASSOCIATION 
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