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ARGUMENT 

A C I A ' s  Answer Br ie f  a rgues  t h e  absence o f  c e r t a i n  

a l l e g a t i o n s ,  i n  P l a i n t i f f  ' s Amended Complaint,  r ega rd ing  t h e  

i n su rance  p o l i c y  invo lved  h e r e i n .  However, t h e s e  arguments 

i g n o r e  t h e  f a c t  t h a t  t h e  Amended Complaint i nco rpo ra t ed  t h a t  

i n su rance  p o l i c y  a s  a  p a r t  o f  t h e  complaint .  Th i s  i n su rance  

p o l i c y  c l e a r l y  d e s c r i b e s  i t s  purpose and scope,  t h e r e b y  

s a t i s f y i n g  t h e  d e f i c i e n c i e s ,  a l l e g e d  by ACIA,  t o  e x i s t  i n  

t h e  Amended Complaint. By i g n o r i n g  t h e  language o f  t h e  

c o n t r a c t  o f  i n s u r a n c e ,  ACIA a t t e m p t s  t o  avo id  having t o  

r e c o n c i l e  t h e  s p e c i f i c  language of  t h e  p o l i c y ,  d e a l i n g  w i th  

t h e  " r i s k "  and " t e r r i t o r y "  encompassed by it, wi th  A C I A ' s  

p o s i t i o n  on j u r i s d i c t i o n .  Th i s  t a c t i c  i s  unde r s t andab l e  i n  

l i g h t  o f  t h e i r  i r r e c o n c i l a b i l i t y .  It i s  submi t ted  t h a t  

o n l y  by i g n o r i n g  t h i s  p a r t i c u l a r  language o f  t h e  c o n t r a c t  

can t h e  Respondent a rgue ,  a s  it h a s ,  t h a t  it d i d  n o t  i n s u r e  

a  r i s k  i n  F l o r i d a  a t  t h e  t i m e  o f  t h e  execu t ion  o f  t h e  

c o n t r a c t ,  and t h a t  it had no e x p e c t a t i o n  t h a t  t h e  forum 

f o r  r e s o l u t i o n  o f  c l a i m s ,  under  t h e  c o n t r a c t ,  would be o t h e r  

t h a n  t h e  S t a t e  o f  Michigan. 

A d d i t i o n a l l y ,  A C I A  a t t e m p t s  t o  d i s m i s s  t h e  argument 

made by t h e  P l a i n t i f f ,  a s  t o  t h e  a p p l i c a b i l i t y  o f  F l a .  S t a t .  

48.193 (1) ( g )  , by a rgu ing  t h a t  t h e  P l a i n t i f f  h a s  f a i l e d  t o  

c i t e  any d e c i s i o n s  s p e c i f i c a l l y  app ly ing  t h a t  s t a t u t e  t o  a  

c a s e  i nvo lv ing  a  p o l i c y  o f  i n su rance .  Such an argument 



i g n o r e s  t h e  f a c t  t h a t  a  p o l i c y  o f  i n su rance  i s  simply a  

c o n t r a c t  between an i n s u r e r  and an i n s u r e d ,  t o  p rov ide  c e r t a i n  

b e n e f i t s  i n  c o n s i d e r a t i o n  o f  t h e  payment o f  c e r t a i n  premiums. 

There i s  a b s o l u t e l y  no b a s i s  f o r  d i s t i n g u i s h i n g  an i n su rance  

c o n t r a c t  from t h o s e  c o n t r a c t s  invo lved  i n  t h e  c a s e s  c i t e d  

by P l a i n t i f f  i n  h i s  I n i t i a l  B r i e f .  ACIA c i t e s  no d e c i s i o n ,  

o f  any c o u r t ,  which makes such a  d i s t i n c t i o n  w i th  r e g a r d  t o  

a  c o n t r a c t  of  i n s u r a n c e ,  and it i s  c l e a r  t h a t  t h i s  argument 

i s  a s  dependent  upon an absence of  c o n s i d e r a t i o n  o f  t h e  law,  

a s  A C I A ' s  p r e v i o u s l y  d i s c u s s e d  argument is  dependent  upon 

an absence o f  c o n s i d e r a t i o n  of  t h e  f a c t s .  

A s  a  f i n a l  argument,  ACIA s u g g e s t s  t h a t  t h e  Second 

D i s t r i c t  Court  of  Appeal was i n  e r r o r  i n  e x p r e s s i n g  a  d i r e c t  

c o n f l i c t  between i t s  ho ld ing  i n  t h e  i n s t a n t  c a s e  and t h e  

c o u r t ' s  ho ld ing  i n  Kight  v. New J e r s e y  Manufacturers  I n su rance  

Co., 4 4 1  So.2d 189 ( 5 t h  DCA 1 9 8 3 ) ,  due  t o  t h e  f a c t  t h a t  t h e  - 
i n s t a n t  c a s e  i n v o l v e s  p e r s o n a l  i n j u r y  p r o t e c t i o n  b e n e f i t s  

coverage wh i l e  t h e  Kight  c a s e  invo lved  l i a b i l i t y  coverage.  

However, ACIA f a i l s  t o  e x p l a i n  t h e  s i g n i f i c a n c e  o f  t h e  

d i s t i n c t i o n  between t h e  two t y p e s  o f  coverage ,  a s  it r e l a t e s  

t o  a  F l o r i d a  c o u r t ' s  j u r i s d i c t i o n  ove r  t h e  r e s p e c t i v e  t y p e s  

o f  c a r r i e r s ,  under  F l a .  S t a t .  48.193 (1) (d )  . The f o r e i g n  

l i a b i l i t y  c a r r i e r  i n s u r e s  t h e  m o t o r i s t  a g a i n s t  t h e  r i s k  o f  

an  a c c i d e n t  r e s u l t i n g  i n  a  c l a i m  be ing  a s s e r t e d  a g a i n s t  t h e  

m o t o r i s t  by an i n j u r e d  p a r t y .  The pe r sona l  i n j u r y  p r o t e c t i o n  

c a r r i e r  i n s u r e s  t h e  m o t o r i s t  a g a i n s t  t h e  r i s k  of an a c c i d e n t  



r e s u l t i n g  i n  t h e  m o t o r i s t  i n c u r r i n g  expenses  f o r  medical  

t r ea tmen t  and l o s t  wages. I f  t h e  t e r r i t o r y  w i t h i n  which 

t h e s e  r i s k s  a r e  i n su red  a g a i n s t ,  i s  t h e  same, t h e r e  i s  c l e a r l y  

no l o g i c a l  b a s i s  upon which t o  f i n d  j u r i s d i c t i o n  over  t h e  one 

c a r r i e r ,  and n o t  over  t h e  o t h e r .  

The Second D i s t r i c t  Court o f  Appeal was c o r r e c t  i n  

f i n d i n g  a  d i r e c t  c o n f l i c t  between i t s  d e c i s i o n  i n  t h e  i n s t a n t  

c a s e  and t h e  c o u r t ' s  d e c i s i o n  i n  Nat iona l  Granae Mutual 

Insurance  Co. v .  Fondren, 433 So.2d 1276 (F l a .  4 t h  DCA 1 9 8 3 ) ,  

however, a s  ha s  been p r e v i o u s l y  argued i n  P l a i n t i f f ' s  initial 

B r i e f ,  t h e  c o u r t ' s  d e c i s i o n  i n  Fondren was c o r r e c t ,  and t h e  

C o u r t ' s  d e c i s i o n  i n  t h e  i n s t a n t  c a s e ,  was n o t .  
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