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STATEMENT OF THE CASE 

Peti t ioner,  BROWARD COUNTY, seeks rev iew b y  t h i s  C o u r t  o f  a 

decision which t h e  Four th  D i s t r i c t  C o u r t  o f  Appeal has ce r t i f i ed  as i nvo l v ing  

a quest ion o f  g rea t  pub1 i c  importance. 

T h e  case was commenced on Februa ry  16, 1984, when Respondents, 

C i t y  o f  F o r t  Lauderdale and Robert  0. Cox, f i l ed  a complaint f o r  i n junc t i ve  

re l ie f  in t h e  B roward  Coun ty  C i r c u i t  Cour t .  Respondents sought  p re l im inary  

and/or  permanent in junc t ion  t o  enjoin Pet i t ioner,  B roward  County,  f r om 

amending t h e  B roward  County  Char te r  in t h e  manner and  t h r o u g h  t h e  p r o -  

cedure  proposed and  t o  enjoin t h e  referendum election o n  t h e  proposed 

referendum quest ion.  T h e  referendum election and t h e  proposed referendum 

quest ion were p rov ided  and  cal led f o r  by t h e  Board  o f  Coun ty  Commissioners 

o f  B roward  County  in Resolution No. 84-171, adopted on January  10, 1984. 

(Append ix  Tab  A. )  T h e  re levant  g rounds  upon which Respondents sought  t o  

enjoin t h e  proposed submission o f  amendment t o  t h e  B roward  Coun ty  Char te r  

t o  t h e  electorate were t h a t  t h e  referendum election p rov ided  f o r  and called f o r  

in Resolution No. 84-171 violates and/or  wi l l  v iolate t h e  prov is ions  o f  A r t i c l e  

V I I  I, 5 4, Fla. Const.  (Complaint, Coun t  I, paragraph II), and t h a t  Reso- 

l u t i on  No. 84-171 violates A r t .  V I  I I, 5 1, Fla. Const.  (Complaint, Count  II, 

paragraph 14. ) 

A f t e r  notice, an ev ident ia ry  hear ing  was held on Februa ry  29, 1984. 

T h e  c i r c u i t  c o u r t  issued a w r i t t e n  opinion on  March 1, 1984, deny ing  Respon- 

dents '  request  f o r  i n junc t i ve  re l ie f  and ho ld ing  t h a t  t h e  adopt ion and sub-  



stance o f  Resolution No. 84-171, t h e  Notice o f  Referendum and t h e  bal lo t  

summary language contained the re in  complied w i t h  t h e  prov is ions o f  A r t .  V I  I I, 

5 l ( c ) ,  Fla. Const., A r t .  VI,  § 5, Fla. Const., and §§ 101.161 and 100.342, 

Fla. Stat .  T h e  C o u r t  also he ld  t h a t  t h e  bal lo t  summary language o f  t h e  

proposed cha r te r  amendment did n o t  mislead t h e  vo te r  o r  deny  t h e  vo te r  t h e  

o p p o r t u n i t y  t o  know and  b e  on  not ice as t o  t h e  proposi t ion f o r  wh ich  he  was 

t o  cast  h i s  vote (Final Judgment a t  page 4). As  t o  Count  1 1 ,  t h e  C o u r t  he ld  

t h a t  t h e  proposed amendment t o  t h e  B roward  Coun ty  Char te r  re la t ing  t o  hand- 

g u n  management did n o t  e f fec t  a t r a n s f e r  o f  power in violat ion o f  A r t .  V I I I ,  

§ 4, Fla. Const.  (Final Judgment, pages 4 and 5). 

On March 8, 1984, Respondents f i l ed  a Notice o f  Appeal t o  t h e  

D i s t r i c t  C o u r t  o f  Appeal, Fou r th  D i s t r i c t  o f  Florida, seeking rev iew solely of 

t h a t  por t ion  o f  t h e  Final Judgment  wh ich  passed upon t h e  cons t i tu t iona l i t y  of 

t h e  Resolution No. 84-171 and, in t h e i r  b r i e f  on  t h e  meri ts,  l imited t h e  issue 

t o  t h e  prov is ions  o f  A r t .  V I  I I, § 4, Fla. Const .  T h e  Four th  D i s t r i c t  C o u r t  o f  

Appeal heard  ora l  argument  on  September 6, 1984, and on  October 10, 1984, 

issued i t s  opin ion reve rs ing  t h e  decision o f  t h e  c i r c u i t  c o u r t .  (Append ix  

T a b  B . )  

On  October 25, 1984, Pet i t ioner  f i l ed  a Motion f o r  Rehearing and/or  

Request f o r  t h e  Four th  D i s t r i c t  C o u r t  o f  Appeal t o  C e r t i f y  Question as One of 

Great  Publ ic  Importance. (Append ix  Tab  C. )  On December 5, 1984, t h e  

Four th  D i s t r i c t  C o u r t  o f  Appeal issued an opin ion (Append ix  Tab  D) which 

denied t h e  Pet i t ioner 's  Motion f o r  Rehearing b u t  ce r t i f i ed  t h e  quest ion in t h e  

fo rm suggested b y  Pet i t ioner,  B roward  County,  as one o f  g rea t  pub l i c  impor-  

tance t h r o u g h o u t  t h e  State as fol lows: 



QUESTION CERTl F l  ED 

WHETHER, I N  A CHARTER COUNTY, A TRANSFER 
OF POWER OCCURS, THEREBY INVOKING THE 
PROVISIONS OF ARTICLE V I I I ,  SECTION 4 OF 
THE CONSTITUTION OF THE STATE OF FLORIDA, 
WHERE, PURSUANT T O  CHARTER AMENDMENT, A 
COUNTY ORDINANCE PREVAILS OVER A MUNICI- 
PAL ORDINANCE RELATING T O  THE SAME 
SUBJECT MATTER T O  THE EXTENT OF AIVY 
CONFLICT. 

On December 12, 1984, Pet i t ioner f i led  a Motion t o  Stay  t h e  

October 10, 1984 opin ion reve rs ing  t h e  judgment o f  t h e  t r i a l  c o u r t  (Append ix  

Tab  E). Said Motion has no t  as y e t  been ru led  upon by t h e  Four th  D i s t r i c t  

C o u r t  o f  Appeal. On t h e  same day, Pet i t ioner f i l ed  i t s  Notice t o  Invoke t h e  

Discret ionary Jur isd ic t ion  o f  t h e  Supreme Cour t ,  bringing t o  t h i s  C o u r t  t h e  

quest ion cer t i f ied  below. 



STATEMENT OF FACTS 

Peti t ioner, BROWARD COUNTY, i s  a pol i t ical  subdiv is ion o f  t h e  

State o f  Flor ida operat ing under  a cha r te r  fo rm o f  government which was 

adopted b y  t h e  vo ters  o f  B roward  County  in a countywide referendum he ld  on 

November 5, 1974. Pursuant  t o  such vo ter  approval,  char ter  government 

went in to  e f fec t  in Broward  County  on January 1, 1975. (Append ix  Tab  F). 

Respondent, C i t y  o f  F o r t  Lauderdale, i s  a lawfu l ly  incorporated 

munic ipal i ty  located w i th in  B roward  County, Flor ida. Respondent, Robert  0 .  

Cox, i s  a resident,  c i t izen, taxpayer,  qual i f ied elector and reg is tered vo te r  

of t h e  C i t y  o f  F o r t  Lauderdale and Broward  County .  

Section 8.01 o f  t h e  Broward Coun ty  Char te r  authorizes t h e  Board  o f  

Coun ty  Commissioners t o  propose amendments t o  t h e  cha r te r  subject  t o  re fe r -  

endum o f  t h e  general electorate upon the  a f f i rmat ive  vote o f  f i v e  o f  i t s  seven 

members. Pursuant  t o  t h i s  au thor i ty ,  on  January  10, 1984, t h e  Board  o f  

County  Commissioners adopted Resolution No. 84-171 which p rov ided  and 

called f o r  a referendum election o n  March 13, 1984, f o r  t h e  purpose o f  amend- 

ing t h e  Broward  County  Char te r  t o  add sections p r o v i d i n g  t h e  coun ty  w i t h  

t h e  au tho r i t y  t o  enact an ord inance establ ish ing minimum standards f o r  t h e  

purchase, sale o r  t r a n s f e r  o f  a handgun in Broward  County .  (Append ix  

Tab A. )  Specif ical ly,  t h e  ord inance would prov ide  f o r  a cr iminal background 

invest igat ion,  t o  be completed w i th in  t e n  (10) work ing  days, p r i o r  t o  t h e  

de l i ve ry  o f  a handgun t o  t h e  purchaser o r  t ransferee.  Addi t ional ly ,  t h e  

ord inance would set f o r t h  procedures and standards f o r  t rans fe rs  o f  hand- 



guns  and l icensing o f  handgun dealers. Broward County  a l ready had t h e  

power t o  enact such an ordinance and had, in fact,  done so t h e  prev ious  

1 
year in Ordinance No. 83-1 (Append ix  T a b  G). However, in response t o  t h e  

enactment o f  t h i s  ordinance, t h e  Respondent, C i t y  o f  F o r t  Lauderdale, enacted 

Ordinance No. C-83-16 (Append ix  Tab  H) p rov id ing  t h a t  no  requirements 

re la t ing  t o  t h e  acquisi t ion, t rans fe r  o r  management o f  f i rearms, as def ined 

therein,  shall be ef fect ive w i th in  t h e  C i t y  o f  F o r t  Lauderdale o ther  than  those 

imposed by federal  o r  state law o r  c i t y  ordinance. 

I n  o rde r  t o  p rov ide  f o r  countywide effect iveness of an ordinance 

re la t ing  t o  handgun management, Pet i t ioner sought  t o  amend Section 8.04 of 

t h e  Broward County  Char ter  t o  inc lude t h i s  subject  w i t h  those set f o r t h  there-  

in as exceptions t o  t h e  general p rov is ion  t h a t  any  county  ordinance in conf l i c t  

w i t h  a municipal ordinance shall no t  be  ef fect ive w i th in  t h e  munic ipal i ty  t o  t h e  

ex ten t  o f  such conf l ic t .  

On March 13, 1984, 62 percent  o f  t h e  electorate vo t i ng  in t h e  

referendum election t o  amend t h e  B roward  County  Char te r  approved t h e  

proposal (Appendix Tab  I ) . A prec inc t -by-prec inc t  breakdown o f  F o r t  

Lauderdale precincts,  f u rn i shed  t o  Respondents by t h e  Superv isor  o f  Elections 

a t  t h e i r  request,  reveals t h a t  t h e  major i ty  o f  t h e  electorate vo t i ng  in t h e  

referendum election and res id ing  in t h e  C i t y  o f  F o r t  Lauderdale voted against 

t h e  proposal (Append ix  Tab  J). 

1. Ordinance No. 83-1 was repealed by Ordinance No. 83-13, ef fect ive 
May 2, 1983 (Append ix  Tab  (3-1). 

-5- 



On J u l y  1, 1984, Pet i t ioner  enacted Ordinance No. 84-41, re la t ing  t o  

handguns p u r s u a n t  to, and w i th in  t h e  parameters of,  t h e  amendment t o  t h e  

B roward  Coun ty  Char te r .  (Append ix  T a b  K . )  Said ord inance remains ef- 

fec t ive  on  a countywide basis until such time as t h e  Four th  D i s t r i c t  C o u r t  of 

Appeal denies Pet i t ioner 's  Motion t o  Stay Pending Review and Pet i t ioner  ex-  

hausts all appellate remedies rega rd ing  said Motion o r  unless t h i s  C o u r t  

responds in t h e  a f f i rmat ive  t o  t h e  quest ion ce r t i f i ed  b y  t h e  Four th  D i s t r i c t  

C o u r t  o f  Appeal. 



ARGUMENT 

AMENDMENT OF A COUNTY HOME RULE CHARTER 
TO PROVIDE T H A T  A COUNTY ORDINANCE RE- 
LATING T O  HANDGUN MANAGEMENT PREVAILS 
OVER A MUNICIPAL ORDINANCE RELATING TO 
THE SAME SUBJECT MATTER, T O  THE EXTENT 
OF ANY CONFLICT, DOES NOT INVOKE THE 
PROVISIONS OF ARTICLE V I I I ,  SECTION 4 OF 
THE CONSTITUTION OF THE STATE OF FLORIDA. 

A.  Char te r  Preemption versus  T rans fe r  o f  Power. 

Clear d i f fe rent ia t ion  o f  t h e  d is t inct ion between an actual and com- 

p lete t r a n s f e r  o f  a municipal func t ion  f rom t h e  munic ipal i ty  t o  t h e  coun ty  and 

a county  ord inance legit imately superseding otherwise va l id  municipal o r d i -  

nances, t o  t h e  ex ten t  o f  any  conf l i c t  between t h e  two, pu rsuan t  t o  cha r te r  

provis ions preempt ing a g iven area to  t h e  county  is  absolutely c r i t i ca l  t o  t h e  

p r o p e r  resolut ion o f  t h e  issue presented in t h i s  case. Un l ike  t h e  state p r e -  

emption doct r ine  which allows t h e  legis lature t o  re ta in  exclus ive contro l  ove r  

regulat ion o f  a g iven area, cha r te r  preemption does n o t  allow a cha r te r  county  

to  uncondi t ional ly  b i n d  municipal i t ies t h r o u g h  coun ty  ordinances. A r t .  VI I  I, 

5 l ( g )  o f  t h e  Flor ida Const i tu t ion,  which states t h a t  t h e  cha r te r  shall p rov ide  

which shall p reva i l  in t h e  event  o f  a conf l i c t  between a municipal and a county  

ordinance, establishes t h e  basis o f  cha r te r  preemption. 

I n  Miami Shores Vil lage v. Cowart,  108 So.2d 468 (Fla. 1958), t h e  

Supreme C o u r t  af f i rmed t h e  va l i d i t y  o f  a t r a f f i c  contro l  ord inance enacted b y  

t h e  Dade County  Board of County  Commissioners which, p u r s u a n t  t o  t h e  Dade 

County  Home Rule Amendment t o  t h e  Flor ida Const i tu t ion,  adopted in 1957, 



author ized regulat ion and cont ro l  by t h e  county  on a countywide basis o f  

municipal func t ions  and services suscept ible t o  and most e f fec t ive ly  ca r r i ed  o n  

u n d e r  a un i fo rm p lan  of regulat ion appl icable t o  t h e  coun ty  as a whole. T h i s  

ord inance express ly  nu l l i f i ed  and superseded t r a f f i c  ordinances o f  munici-  

pal i t ies in t h e  coun ty .  T h e  rat ionale o f  t h e  Cowart  decision has been appl ied 

by t h e  d i s t r i c t  cou r t s  o f  appeal on  a t  least t h ree  occasions since t h e  adopt ion 

o f  t h e  1968 Flor ida Const i tu t ion.  Addi t ional ly ,  case law makes it clear t h a t  

requi rements o f  A r t i c l e  V I I I ,  § 4, Fla. Const.  a re  fully appl icable t o  Dade 

County .  Miami Dolphins, L t d .  v. Metropol i tan Dade County ,  394 So.2d 981 

(Fla. 1981). 

In C i t y  o f  N o r t h  Miami Beach v. Metropol i tan Dade County,  317 So.2d 

110 (Fla. 3 r d  DCA 1975), t h e  c o u r t  held t h a t  t h e  cha r te r  coun ty  had t h e  

@ a u t h o r i t y  t o  cont ro l  municipal ly-owned water  systems t o  t h e  ex ten t  of co- 

o rd ina t i ng  water  management on  an areawide basis. T h e  T h i r d  D i s t r i c t  C o u r t  

o f  Appeal rejected t h e  c i t y ' s  content ion t h a t  utility connections were p u r e l y  a 

local mat ter  subject  o n l y  t o  municipal regulat ion.  

T h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal again uphe ld  t h e  preempt ive 

e f fec t  o f  a cha r te r  coun ty  ord inance in C i t y  o f  Hialeah Gardens v. Dade 

County,  348 So.2d 1174 (Fla. 3 r d  DCA 1977). I n  a 1960 Dade Coun ty  o r d i -  

nance, t h e  coun ty  had granted a 30-year nonexclus ive f ranch ise  t o  F lor ida 

Power and L i g h t  Company (FP&L) t o  p rov ide  e lec t r i c i t y  t o  coun ty  res idents.  

A f te r  1960, f i v e  municipal i t ies entered i n t o  separate f ranch ise  agreements w i t h  

FP&L. One o f  these c i t ies b r o u g h t  su i t ,  a l leg ing t h a t  FP&L was improper ly  

pay ing  a percentage o f  i t s  revenue t o  t h e  county .  Claiming t h a t  t h e  county  

0 had exceeded i t s  a u t h o r i t y  in g r a n t i n g  t h e  1960 franchise, t h e  c i t y  sought  



both  damages and in junc t ive  re l ie f .  Rely ing on Cowart, t h e  c o u r t  held t h a t  

e lectr ic  u t i l i t y  regulat ion i s  no t  a p u r e l y  local matter b u t  is, in fact,  t h e  k i n d  

o f  un i fo rm regulat ion contemplated by t h e  ordinance and author ized by char ter  

home ru le .  

Based upon these decisions, it would appear t h a t  judicial  recogni t ion 

o f  char ter  preemption under  t h e  Dade County  Home Rule Char te r  i s  indeed 

broad.  Pet i t ioner, Broward County,  i s  most anxious t o  assure t h e  C o u r t  t h a t  

it ne i ther  seeks n o r  requ i res  so broad an appl icat ion o f  cha r te r  preemption t o  

t h e  Broward County  Char ter .  Pet i t ioner seeks on ly  t o  have t h e  C o u r t  app ly  

t h e  judic ia l ly  recognized concept o f  cha r te r  preemption t o  t h e  ex tent  necessary 

t o  allow Peti t ioner t o  c a r r y  o u t  i t s  lawfu l ly  confer red ab i l i t y  t o  prov ide  by 

char ter ,  o r  by char te r  amendment, which shall p reva i l  in t h e  event  o f  a con- 

f l i c t ,  a municipal o r  a county  ordinance cover ing  t h e  same subject mat ter .  

I n  C i t y  o f  Coconut Creek v. Broward County  Board o f  County  Com- 

missioners, 430 So.2d 959 (Fla. 4th DCA 1983), t h e  Four th  D is t r i c t  C o u r t  o f  

Appeal, w i thout  c i t i ng  Cowart, af f i rmed the  judgment o f  t h e  C i r c u i t  C o u r t  

which had he ld  t h a t  t h e  county  may p r o p e r l y  exercise the  power o f  f ina l  p la t  

approval  w i thout  u s u r p i n g  municipal home r u l e  powers. T h e  Broward Coun ty  

Land Development Code, Ordinance No. 81 -16, was adopted pu rsuan t  t o  Section 

6.05(D) o f  t h e  Broward County  Char ter ,  as amended in November, 1976. T h e  

ord inance vested the  Board o f  County  Commissioners w i th  veto power over  

a n y  p la t  p rev ious ly  approved by a munic ipal i ty  if t h e  p la t  does no t  meet t h e  

minimum substant ive requirements set f o r t h  in t h e  ordinance. I n  reaching i t s  

decision, t h e  Four th  D is t r i c t  C o u r t  o f  Appeal examined t h e  provis ions o f  



A r t .  V I I I ,  §§ l ( g )  and 2(b), Fla. Const.; § 8.04 o f  t h e  B roward  Coun ty  

Char te r  which speci f ica l ly  deals w i t h  t h e  problem o f  conf l i c t  between a munici-  

pal ord inance and a coun ty  ordinance; § 8.17 o f  t h e  B roward  Coun ty  Char te r  

and § 125.86(7), Fla. Stat .  (1981), as well as t h e  prov is ions  o f  general law 

deal ing w i t h  land use p lanning.  

T h i s  concept o f  l imited cha r te r  coun ty  dominance has also been ap- 

p roved  b y  t h e  Flor ida Legis lature.  Under  A r t .  V I I I ,  § 2(b), Fla. Const. ,  

municipal i t ies may exercise a n y  power f o r  municipal purposes except  as o the r -  

wise p rov ided  by law. T h e  Municipal Home Rule Powers A c t  was enacted in 

1973. Section 166.021 (3)(d),  Fla. Stat. ,  speci f ica l ly  p rov ides  municipal i t ies 

w i th  t h e  power t o  enact legislat ion concerning a n y  subject  mat ter  upon which 

t h e  legis lature may ac t  except:  

"any  subject  preempted t o  a coun ty  p u r s u a n t  t o  a 
coun ty  cha r te r  adopted u n d e r  t h e  a u t h o r i t y  o f  ss. 
l ( g ) ,  3 and 6(e), A r t .  V l  I  l o f  t h e  State Const i tu -  
t ion .  " 

Fur thermore,  in enact ing § 125.86(7), Fla. Stat .  (1974), t h e  legis- 

l a tu re  p rov ided  t h a t  in adopt ing a cha r te r  f o rm o f  government  u n d e r  one o f  

t h e  opt ions g ran ted  in Par t  IV,  Chapter  125, Fla. Stat. ,  t h e  board  o f  coun ty  

commissioners shall have t h e  power to:  

Adopt ,  p u r s u a n t  t o  t h e  prov is ions  o f  t h e  char te r ,  
such ordinances o f  countywide fo rce  and e f fec t  as 
are  necessary f o r  t h e  health, safety, and welfare 
o f  t h e  res idents.  I t  i s  t h e  specif ic leg is lat ive 
i n t e n t  t o  recognize t h a t  a coun ty  cha r te r  may 
p r o p e r l y  determine t h a t  cer ta in  governmental areas 
are  more conducive t o  un i fo rm countywide enforce-  
ment and may p rov ide  t h e  coun ty  government  
powers in re lat ion t o  those areas as recognized and 
as may be amended f rom t ime t o  t ime by t h e  people 
o f  t h a t  county .  



T h e  Supreme Court ,  in Sarasota County  v. Town o f  Lonqboat Key, 

355 So.2d 1197 (Fla. 1978), he ld  t h a t  § 125.86(7), Fla. Stat .  cannot  super -  

sede t h e  procedural  requi rements o f  A r t .  V I I I ,  § 4, Fla. Const.  B u t  t h a t  i s  

n o t  t o  say t h a t  full e f fec t  should n o t  be  g i ven  t o  t h e  p la in  meaning o f  5 125.86 

(7), Fla. S ta t . ,  where n o  t r a n s f e r  o f  power i s  involved,  as in t h e  i ns tan t  case. 

Based o n  cha r te r  preemption, as recognized b y  t h e  Flor ida Supreme 

C o u r t  and approved b y  t h e  legislature, Pet i t ioner was ac t ing  well w i th in  i t s  

power in amending t h e  B roward  Coun ty  Char te r  in t h e  manner p rov ided  b y  

t h e  State Const i tu t ion  and 5 8.01 o f  t h e  Broward  Coun ty  Char te r  t o  p rov ide  

f o r  t h e  inc lus ion o f  t h e  subject  of  handgun management in § 8.04, which sets 

f o r t h  those areas wherein a coun ty  ord inance shall p reva i l  over  a municipal 

ord inance cover ing  t h e  same subject  mat ter  t o  t h e  ex ten t  o f  any  conf l i c t .  

T h e  B roward  County  electorate has t h e  right, u n d e r  A r t .  V I  II, §§ l ( c )  and 

l ( g )  of  t h e  Flor ida Const i tu t ion,  t o  amend i t s  cha r te r  w i t h  rega rd  t o  conf l i c t  

o f  coun ty  ordinances w i t h  municipal ordinances and has a f f i rmat ive ly  ex-  

pressed i t s  approval  o f  t h e  determinat ion b y  i t s  gove rn ing  body  t h a t  a hand- 

gun management ordinance, if it is  t o  be  a t  al l  ef fect ive, must  be  enforced 

countywide.  

T h e  foregoing doc t r i ne  does n o t  work  t o  t h e  de t r iment  o f  t h e  

municipal i t ies. The  preserva t ion  o f  municipal cont ro l  o f  municipal func t ions  is  

also guaranteed in § 8.04 o f  t h e  B roward  County  Char te r .  The  f i r s t  sentence 

thereof  p rov ides  t h a t  a coun ty  ord inance in con f l i c t  w i th  a municipal o r d i -  

nance shall n o t  b e  e f fec t ive  w i th in  t h e  munic ipal i ty  t o  t h e  e x t e n t  o f  t h a t  

conf l i c t .  It is  impor tan t  t o  remember t h a t  in Broward  County,  as in o the r  



counties, t h e  major i ty  o f  coun ty  res idents are  also municipal residents. Ac- 

cord ing ly ,  t h e  county/municipal res idents are  t h e  ul t imate a rb i te rs  o f  precise 

terms o f  t h e i r  cha r te r .  

Ar t i c le  VI  I  I, Section 4 o f  t h e  Flor ida Const i tu t ion,  T rans fe r  o f  

Powers, provides tha t :  

B y  law o r  b y  resolut ion o f  t h e  govern ing bodies o f  
each o f  t h e  governments affected, any  func t ion  o r  
power o f  a county,  munic ipal i ty  o r  special d i s t r i c t  
may be  t rans fe r red  t o  o r  contracted t o  be  p e r -  
formed b y  another county,  munic ipal i ty  o r  special 
d i s t r i c t ,  a f te r  approval b y  vote o f  t h e  electors of 
t h e  t rans fe ro r  and approval  b y  vo te  o f  t h e  electors 
o f  t h e  transferee, o r  as otherwise p rov ided  b y  law. 

Former State Representat ive Ta lbot  "Sandy" DIAlemberte in h i s  com- 

mentary t o  t h i s  section wrote: 

Th is  section was taken f rom t h e  Revision Commis- 
sion recommendation. I t  is  an en t i re l y  new section 
which g ives t o  t h e  legis lature and t o  t h e  var ious 
local govern ing uni ts ,  special d i s t r i c t s  included, 
t h e  au tho r i t y  t o  t rans fe r  powers. Such t rans fe rs  
under  t h e  1885 Const i tu t ion,  when n o t  p rov ided b y  
t h e  general power o f  t h e  legis lature ove r  munici-  
pal i t ies and counties, was accomplished b y  special 
const i tut ional amendment (see Ar t i c le  VI I  I, Section 
10(a), Sections 12-21, and Ar t i c le  XX, Section 1). 
A l l  o f  these specif ic provis ions related t o  t h e  
assessment and collection o f  municipal taxes. I n  
1954, t h e  1885 Const i tu t ion was amended b y  a 
general p rov is ion  (A r t i c le  V I  I  I, Section 22, House 
Jo in t  Resolution 851, 1953, adopted in 1954) p ro -  
v i d i n g  t h a t  t h e  t a x  assessor and t h e  county  t a x  
collector may b y  special o r  general act, w i th  t h e  
approval o f  t h e  electors o f  a municipal i ty,  b e  au- 
thor ized t o  assess and collect municipal taxes. 
26A Fla. Stat.  Ann .  331 (1970.) 



Based on t h e  foregoing commentary, it would appear t h a t  t h i s  sec- 

t i on  was intended t o  allow local u n i t s  o f  government t o  t rans fe r  performance 

o f  governmental services w i thou t  a special const i tut ional amendment. Since 

bo th  § l (g) ,  re la t ing  t o  cha r te r  preemption, and § 4 o f  Ar t ic le  V l  I  I  were 

adopted w i th  t h e  1968 const i tut ional revisions, it seems reasonable t o  conclude 

t h a t  one prov is ion  should no t  be in terpre ted in a manner which e f fec t ive ly  

precludes t h e  operat ion o f  t h e  o ther .  Therefore,  those actions which con- 

s t i t u te  a t rans fe r  o f  power must  comply w i t h  t h e  procedural  requirements o f  

A r t .  V I  I  I ,  § 4, Fla. Const.  While a t  t h e  same time, legit imate exercise o f  t h e  

au tho r i t y  confer red upon a cha r te r  coun ty  t o  provide,  pu rsuan t  t o  A r t .  V l  l l 

l (g) ,  Fla. Const., which shall p reva i l  in t h e  event  o f  a conf l i c t  between a 

coun ty  and a municipal ord inance does no t  requ i re  compliance w i th  t h e  p r o -  

cedural  requirements set f o r t h  in A r t .  V I I I ,  § 4, Fla. Const.  

Char te r  preemption may b e  reconciled w i th  t h e  requirements o f  

A r t .  V I  I I, 4, Fla. Const.  I n  keeping w i t h  t h e  basic premise o f  const ruc-  

t i on  o f  o u r  State Const i tu t ion,  bo th  cha r te r  preemption and t rans fe r  o f  power 

a re  l imitations ra the r  than  g ran ts  o f  power. Char ter  preemption l imits t h e  

exercise o f  home r u l e  au tho r i t y  b y  a cha r te r  coun ty  v is-a-v is  municipal i t ies t o  

those areas specif ical ly set f o r t h  in t h e  county  cha r te r  which allow f o r  county-  

wide enforcement. A coun ty  cha r te r  is  no t  carved in stone. I t s  provis ions 

must  be capable o f  responding t o  t h e  changing needs o f  t h e  c i t i zen ry .  Ac- 

cord ing ly ,  it may be  amended upon a vote o f  t h e  electors of t he  coun ty  in a 

special election called f o r  t h a t  purpose as p rov ided  in A r t .  V I  I I, l ( c ) ,  

Fla. Const. The  procedural  requirements o f  A r t .  V I  I I, 4, Fla. Const.  l imi t  



t h e  ab i l i t y  o f  one t a x i n g  e n t i t y  t o  t r a n s f e r  a func t ion  funded  b y  t a x  revenues 

t o  another tax ing  e n t i t y  w i thout  t h e  consent o f  t h e  electorate o f  each en t i t y .  

B. T h e  Four th  D is t r i c t  C o u r t  o f  Appeal Misapplied Sarasota County  

t o  t h e  Case Sub Judice. 

Much confusion in d i f fe rent ia t ing  between legit imate cha r te r  preemp- 

t ion, t o  t h e  ex tent  o f  countywide enforcement o f  a coun ty  ordinance re la t ing  

t o  a specif ic area, and a t r a n s f e r  o f  power f rom a munic ipal i ty  t o  a coun ty  

has ar isen since t h e  Supreme C o u r t  o f  Flor ida f i r s t  addressed t h e  requ i re-  

ments o f  A r t .  V I  I I, § 4, Fla. Const. in Sarasota County  v. Town o f  Longboat 

Key, 355 So.2d 1197 (Fla. 1978). The pr inc ip les  established b y  t h e  C o u r t  in 

Sarasota County  are  f i r s t ,  t h a t  t h e  dual referendum requirements o f  A r t .  V I I  I, 

§ 4, Fla. Const., app ly  t o  cha r te r  as well as nonchar ter  counties and second, 

t h a t  t h e  provis ions o f  Pa r t  IV,  Chapter  125, Fla. Stat. ,  a re  n o t  su f f i c ien t  t o  

sa t is fy  t h e  requirements contained in A r t .  V I  I I, 4, Fla. Const., which 

a l te rnat ive ly  permits a t rans fe r  o f  power t o  be accomplished "as otherwise 

prov ided b y  law." T h e  C o u r t  stated t h a t  t h i s  language contemplates a 

separate legislat ive ac t  addressed t o  a specif ic t rans fe r .  

None o f  t h e  par t ies  in Sarasota County  eve r  ser iously d isputed t h e  

fac t  t h a t  a t r a n s f e r  o f  powers would have been effected b y  t h e  ordinance 

proposing f i v e  (5) amendments t o  t h e  Sarasota Coun ty  Char ter .  T h e  amend- 

ments would have completely t rans fe r red  t h e  responsibi l i t ies o f  a i r  and  water 

pol lu t ion control ,  pa rks  and recreation, roads and br idges,  p lanning and 

zoning and police f rom f o u r  (4) Sarasota County  ci t ies t o  t h e  coun ty .  The  



proposed cha r te r  amendments p rov ided  t h a t  al l  such services and func t ions  

would b e  p rov ided  by coun ty  government  r a t h e r  t h a n  municipal government.  

Each proposed amendment also contained t h e  fo l lowing language: 

"The Board  o f  Coun ty  Commissioners shal l  have 
t h e  power t o  c a r r y  o u t  and enforce t h i s  section b y  
appropr ia te  ordinances which, no tw i ths tand ing  a n y  
o the r  p rov is ion  o f  t h i s  Char te r ,  shall p reva i l  over  
a n y  municipal ordinances in conf l i c t  therewi th .  'I 
Sarasota County,  supra  a t  1198. 

In Sarasota County,  t h e  coun ty  sought  t o  avoid t h e  requi rements o f  

A r t .  V I  I I, 5 4, Fla. Const. ,  by suggest ing  t h a t  cha r te r  count ies a re  exc luded 

from A r t .  V I  II, 5 4, by reason o f  A r t .  V I I  I, 5 l (g) ,  o r  a l ternat ive ly ,  t h a t  

t h e  t r a n s f e r  requi rements o f  A r t .  V I  I I, § 4, a re  met by 3 125.86(7), Fla. Stat .  

(1975). Sarasota County,  supra  a t  1200. T h a t  po r t i on  o f  t h e  B roward  Coun ty  

Char te r  invo lved here in  speci f ica l ly  relates t o  t h a t  section en t i t led  "CONFLICT 

OF COUNTY ORDINANCES WITH MUNICIPAL ORDINANCES." (Appendix,  Tab  

B, p. 2, footnote 3.) T h e  proposed amendments t o  t h e  Sarasota Coun ty  

Char te r  read i.e., "CONSOLIDATION OF AIR AND WATER POLLUTION CON- 

TROL SERVICES AND FUNCTIONS." Sarasota County,  sup ra  a t  1198. Add i -  

t ional ly,  it should be  noted t h a t  t h e  amendments t o  t h e  Sarasota Coun ty  

Char te r  deal t  w i t h  t h e  complete t rans fe r  o f  each o f  t h e  f i v e  (5) func t ions  t o  

coun ty  government  f r o m  t h e  municipal i t ies invo lved.  As stated above, t h e  

subject  amendment t o  t h e  B roward  Coun ty  Char te r  makes no such at tempt t o  

t r a n s f e r  o r  consolidate a municipal f unc t i on  f rom t h e  c i t y  t o  t h e  county .  

I t  i s  well establ ished t h a t  a decisional conf l i c t  su f f i c ien t  t o  invoke 

t h e  ju r isd ic t ion  o f  t h e  Supreme C o u r t  p u r s u a n t  t o  A r t .  V, §3(b)(3), Fla.Const., 



i s  created where a d i s t r i c t  c o u r t  o f  appeal express ly  accepts an ear l ie r  deci-  

s ion o f  t h e  Supreme C o u r t  as cont ro l l ing  precedent  in a s i tuat ion mater ia l ly  a t  

var iance w i th  t h e  case re l ied on. McBurnet te  v. Playground Equipment Corpo- 

rat ion,  137 So. 2d 563, 565 (Fla. 1962). 

Nowhere in Sarasota Coun ty  does t h e  Supreme C o u r t  def ine " t rans-  

fe r  o f  power," y e t  t h e  Four th  D i s t r i c t  C o u r t  o f  Appeal, express ly  r e l y i n g  upon 

Sarasota Coun ty  as contro l l ing,  f ound  t h a t  t h e  amendment t o  t h e  B roward  

Coun ty  Char te r  ef fected a t r a n s f e r  o f  power w i thou t  compliance w i t h  t h e  re -  

qui rements o f  A r t .  V I I  I, § 4, Fla. Const.  (Appendix,  T a b  B, p .  5.)  

Subsequent  cases have nar rowed t h e  appl icat ion o f  Sarasota County .  

In t h e  f i r s t  o f  two  cases decided a f te r  Sarasota County,  t h e  Flor ida Supreme 

C o u r t  express ly  declared t h a t  Sarasota Coun ty  i s  cont ro l l ing  on l y  in those 

instances where t h e  en t i re  municipal f unc t i on  i s  absorbed by coun ty  govern-  

ment  and where t h e  c i t y  n o  longer would have any  superv i so ry  o r  o ther  

cont ro l  o f  i t s  pol ice power func t i on .  In C i t y  o f  Palm Beach Gardens v. Barnes, 

390 So.2d 1188 (Fla. 1980), t h e  C i t y  o f  Palm Beach Gardens appealed t h e  

e n t r y  o f  a permanent in junc t ion  by t h e  C i r c u i t  C o u r t  o f  Palm Beach Coun ty  

wh ich  enjoined t h e  c i t y  f rom implementing a cont rac t  between i t se l f  and t h e  

Sher i f f  o f  Palm Beach Coun ty  f o r  t h e  performance o f  law enforcement services 

f o r  t h e  c i t y  a t  a s tated p r i c e  on t h e  g rounds  t h a t  t h e  cont rac t  had on l y  been 

approved in a referendum by c i t y  electors and was the re fo re  v io la t i ve  o f  

A r t .  V I  I I, 5 4, Fla. Const. ,  because it had n o t  been separately approved by 

coun ty  vo ters .  



Address ing  t h e  issue o f  whether  law enforcement agreements between 

municipal i t ies and she r i f f s  a re  governed by A r t .  V I I I ,  § 4, Fla. Const. ,  t h e  

Supreme C o u r t  o f  F lor ida stated : 

T h e  sher i f f ,  a l though a coun ty  of f ic ia l ,  i s  n o t  t h e  
coun ty  t a x i n g  e n t i t y  contemplated by section 4. In 
o u r  opinion, t h e  f ramers o f  section 4 had n o  i n ten -  
t i o n  o f  app ly ing  i t s  p rov is ions  t o  a s h e r i f f  as a 
coun ty  official, and h i s  cont rac t ing  f o r  services 
w i t h  a munic ipal i ty  i s  c lear ly  d i f f e r e n t  f rom a 
mun ic ipa l i t y  t r a n s f e r r i n g  o r  cont rac t ing  away t h e  
a u t h o r i t y  t o  superv ise  and cont ro l  i t s  pol ice 
powers t o  t h e  coun ty  government.  T h i s  i s  w h y  
t h e  i ns tan t  case i s  n o t  contro l led by Sarasota 
Coun ty  v. Town o f  Longboat Key, 355 So.2d 1197 
(Fla. 1978), in wh ich  t h e  e n t i r e  pol ice power func -  
t i on  of t h e  Town o f  Longboat Key was be ing  ab-  
sorbed b y  t h e  coun ty  government  and t h e  town  no 
longer would have had any  superv i so ry  o r  o the r  
cont ro l  over  i t s  police power func t ion .  C i t y  of Palm 
Beach Gardens v. Barnes, supra  a t  1189. 

Likewise, in Miami Dolphins, L t d .  v. Metropol i tan Dade County,  394 

So.2d 981 (Fla. 1981), t h e  Supreme C o u r t  o f  F lor ida stated: 

In Sarasota, t h e  coun ty  sought  t o  t r a n s f e r  cer ta in  
func t ions  o r  powers t o  i t se l f  f rom t h e  c i t ies.  Had 
t h e  ordinances been vo ted  o n  and approved, t h e  
coun ty  would have acqu i red  full respons ib i l i t y  fo r  
f i v e  func t ions  exercised b y  t h e  c i t y .  No longer 
would t h e  ci t ies invo lved have had any  cont ro l  o v e r  
those funct ions, which would have become t h e  
respons ib i l i t y  o f  t h e  coun ty  alone. Such i s  n o t  
t h e  case here.  Miami Dolphins, L td . ,  sup ra  a t  
984-985. 

Twice since i t s  decision in Sarasota County,  t h e  Flor ida Supreme 

C o u r t  has i n te rp re ted  t h e  phrase " t rans fe r  o f  power1' t o  r e q u i r e  t h e  complete 

d ivestment  o f  a cer ta in  power o r  func t ion  f rom one government  e n t i t y  coupled 

e wi th  t h e  complete acquis i t ion o f  said power o r  f unc t i on  by another  government  



en t i t y .  I n  na r row ing  t h e  appl icabi l i ty  o f  Sarasota County  t o  complete d ives t -  

ment of  a municipal funct ion,  t h e  Supreme C o u r t  has preserved t h e  v iab i l i t y  

o f  cha r te r  preemption. I t  i s  read i ly  apparent  t h a t  t h i s  in terpre ta t ion  was n o t  

appl ied by t h e  Four th  D is t r i c t  C o u r t  o f  Appeal in t h e  ins tant  case. 

Review o f  t h e  October 10, 1984 opinion o f  t h e  Four th  D i s t r i c t  C o u r t  

o f  Appeal demonstrates t h a t  it misapprehended t h e  facts o f  t h i s  case, as well 

as t h e  appl icat ion of law t o  those facts, in concluding t h a t  Broward County  

sought  t o  amend i t s  cha r te r  t o  assume exclus ive au tho r i t y  ove r  cer ta in  aspects 

o f  handgun management w i th in  t h e  en t i re  county .  Th ree  times in t h e  opinion 

o f  October 10, 1984, t h e  Four th  D i s t r i c t  C o u r t  o f  Appeal re fe rs  t o  assumption 

b y  t h e  coun ty  o f  "exclus ive au tho r i t y "  concerning t h e  regulat ion o f  handguns. 

(Appendix,  Tab  6 ,  p p .  1, 2 and 5.)  Noth ing  contained in § 8.04 o f  t h e  

Broward County  Char te r  suggests o r  ef fects any  exc lus i v i t y  o f  power on t h e  

p a r t  o f  e i ther  t h e  coun ty  o r  t h e  municipal i t ies. 

Insofar  as t h e  facts o f  t h i s  case a re  concerned, a t  no  time e i ther  

be fore  o r  a f te r  t he  cha r te r  amendment in question, did e i ther  B roward  County  

o r  t h e  municipal i t ies located there in  enjoy l 'exclusive power1' t o  enact legis- 

la t ion concerning handgun management. T h e  operat ive word  in § 8.04 o f  t h e  

Broward County  Char te r  i s  ' Iprevai l . "  Section 8.04 does n o t  p rec lude t h e  

coun ty  o r  a munic ipal i ty  f rom enact ing legislation regard ing  a n y  subject  mat ter .  

I t s  purpose i s  t o  determine which ord inance shall p reva i l  i n  t h e  event  of a 

conf l ict ,  t o  t h e  ex ten t  o f  such conf l ic t .  

T h e  Four th  D i s t r i c t  C o u r t  o f  Appeal i nco r rec t l y  rejected Peti t ioner 's 

argument t h a t  § 8.04 o f  t h e  Broward County  Char te r  allows f o r  t h e  exercise 



o f  concu r ren t  and over lapp ing  ju r isd ic t ion  between municipal i t ies and t h e  

county ;  t h a t  t h e  c i t ies would cont inue t o  re ta in  t h e  a u t h o r i t y  t o  legislate in 

t h e  area o f  handgun management and t h a t  o n l y  in t h e  event  o f  a conf l i c t  

between a municipal ord inance and t h e  minimum standards set f o r t h  in t h e  

coun ty  ord inance would t h e  coun ty  ord inance preva i l .  T h e  set  o f  facts  p r e -  

sented in t h i s  case i s  c lear ly  w i th in  t h e  pu rv iew  o f  cha r te r  preemption and 

does no t  invo lve  t h e  t r a n s f e r  o f  power. 

T h e  on l y  po in t  t h a t  Pet i t ioner,  B roward  County,  concedes is  t h a t  as 

a r e s u l t  o f  t h e  cha r te r  amendment, t h e  Respondent, C i t y  o f  Fo r t  Lauderdale, 

wi l l  no  longer have t h e  "power t o  o p t  ou t "  o f  t h e  B roward  County  Handgun 

Management Ordinance. However, it has never  been establ ished b y  t h e  Re- 

spondents t h a t  a l imitat ion upon a munic ipal i ty 's  so-called "power t o  o p t  out , "  

and t h e r e b y  avoid t h e  effect iveness o f  a coun ty  ordinance, i s  a municipal 

f unc t i on  contemplated b y  A r t .  V I  I I, § 4, Fla. Const.  



CONCLUSION 

Based upon t h e  foregoing, it is  read i ly  apparent  t h a t  t h e  prov is ions  

o f  A r t .  V I  II, l ( c )  and (g) ,  Fla. Const. ,  re la t ing  t o  cha r te r  governments, 

would be  meaning less if ind iscr iminate ly  governed b y  t h e  procedural  requ i re -  

ments o f  A r t .  V I I  I, § 4, Fla. Const.  Appl icat ion o f  t h e  cons t i tu t iona l ly  p r e -  

sc r ibed procedura l  requi rements gove rn ing  t h e  t r a n s f e r  o f  power t o  s i tuat ions 

n o t  contemplated b y  A r t .  V I I I ,  4 o f  t h e  Flor ida Const i tu t ion  wi l l  su re l y  

r e s u l t  in t h e  complete erosion o f  t h e  d is t inc t ion  between cha r te r  preemption 

and a t r a n s f e r  o f  power.  

T h i s  case involves much more t h a n  t h e  cont inu ing  v a l i d i t y  o f  

B roward  Coun ty ' s  Handgun Management Ordinance. Affirmance of t h e  opin ion 

o f  t h e  Four th  D i s t r i c t  C o u r t  o f  Appeal wi l l  e f fec t ive ly  sound t h e  death knel l  

f o r  cha r te r  preemption and t h e r e b y  adversely  a f fec t  home r u l e  government  

t h roughou t  t h e  State o f  Flor ida. Clar i f icat ion,  b y  t h i s  Cour t ,  o f  t h e  d i s t i nc -  

t i on  between legit imate cha r te r  preemption pu rsuan t  t o  A r t .  V I  I  I ,  5 l ( g ) ,  

Fla. Const . ,  as opposed t o  a t r a n s f e r  o f  power regulated b y  A r t .  V I  I I, § 4, 

Fla. Const. ,  i s  essential t o  t h e  cont inu ing  v i a b i l i t y  o f  home r u l e  in Flor ida 

count ies. Misappl icat ion o f  t h e  Sarasota Coun ty  decision has and wi l l  ser iously  

h inde r  home r u l e  count ies f rom fully exerc is ing cha r te r  powers. 

Based upon  judic ia l  and legis lat ive recogni t ion o f  c h a r t e r  preemption, 

amendment o f  a coun ty  cha r te r  t o  p rov ide  t h a t  a coun ty  ord inance re la t ing  t o  

handgun management shall p reva i l  o v e r  a municipal ord inance re la t ing  t o  t h e  

same subject  matter,  t o  t h e  e x t e n t  o f  any  conf l ic t ,  does n o t  i nvoke  t h e  p r o -  

m vis ions o f  A r t .  V I  I I, 4 o f  t h e  Flor ida Const i tu t ion.  



T h e  quest ion ce r t i f i ed  b y  t h e  Four th  D i s t r i c t  C o u r t  o f  Appeal 

should be answered in t h e  negat ive and t h e  October  10, 1984 opin ion o f  t h e  

Four th  D i s t r i c t  C o u r t  o f  Appeal should be  reversed.  
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