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ARGUMENT 

AMElVDlVlElVT OF A COUNTY HOME RULE CHARTER 
TO PROVIDE T H A T  A COUNTY ORDINANCE RE- 
LATING TO HANDGUN MANAGEMENT PREVAILS 
OVER A MUNICIPAL ORDINANCE RELATING TO 
THE SAME SUBJECT MATTER, TO THE EXTENT 
OF ANY CONFLICT, DOES NOT INVOKE THE PRO- 
VISIONS OF ARTICLE V I I I ,  SECTION 4 OF THE 
CONSTITUTION OF THE STATE OF FLORIDA. 

A.  No T rans fe r  o f  Power has been Effected 
b y  t h e  Amendment t o  Section 8.04 o f  t h e  
B roward  Coun ty  Char ter .  

Eve ry  argument advanced b y  t h e  C i t y  o f  F o r t  Lauderdale and 

Robert  0. Cox presumes t h a t  t h e  amendment t o  Section 8.04 o f  t h e  Broward 

Coun ty  Home Rule Char te r  involves a t r a n s f e r  o f  power. Respondents have 

attempted t o  d i v e r t  t h e  Cour t ' s  at tent ion f rom t h e  concept o f  cha r te r  preemp- 

t i on  as it applies in t h e  ins tant  case b y  s ta t ing  t h a t  t h e  Supreme Cour t  

rejected t h e  cha r te r  preemption argument advanced b y  t h e  Peti t ioner in 

Sarasota County  v. Town o f  Longboat Key, 355 So.2d 1197 (Fla. 1978). 

( B r i e f  of Respondents a t  7.)  

I t  should f i r s t  be noted t h a t  t h e  Supreme C o u r t  d i d  n o t  re ject  t h e  

theo ry  o f  cha r te r  preemption in Sarasota County .  T h e  C o u r t  rejected Sarasota 

County 's  content ion t h a t  as a home r u l e  county,  it was exempt f rom t h e  p r o -  

v is ions o f  A r t .  V I I I ,  § 4, Fla. Const.  I n  Sarasota County,  an und isputed 

t rans fe r  o f  f i v e  separate and d i s t i nc t  municipal func t ions  o r  powers f rom f o u r  

Sarasota Coun ty  c i t ies t o  t h e  county  was attempted wi thout  compliance w i th  

t h e  procedural  requirements o f  A r t .  V I  I  I, 5 4, Fla. Const. B roward  Coun ty  



does no t  seek t o  avoid th i s  Cour t ls  clear mandate f o r  compliance w i th  t h e  p ro -  

cedural  requirements o f  A r t .  V I  I I ,  § 4, Fla. Const., where a t rans fer  of 

power i s  involved.  B u t  where no t rans fe r  o f  power has been effected, as in 

t h e  ins tant  case, t h e  provis ions o f  A r t .  V I  I I, l (g) ,  Fla. Const. ,  should be 

appl ied w i thout  encumbrance. 

B .  The  So-Called Power T o  "Opt  Out "  and 
t h e  Power T o  "Prevai l"  a re  Not  Municipal 
Powers o r  Funct ions Contemplated b y  
A r t .  V I I I ,  4, Fla. Const.  

Resolution o f  t h i s  issue requ i res  carefu l  examination o f  what  "power" 

the  County  has p u r p o r t e d l y  t rans fe r red  f rom F o r t  Lauderdale t o  i tse l f .  The 

C i t y  o f  Fo r t  Lauderdale and Robert  0 .  Cox argue t h a t  one aspect of t h e  

power t o  regulate handguns i s  "opt ing out . "  ( B r i e f  o f  Respondents a t  5.) 

Op t ing  o u t  general ly  re fers  t o  t h e  resu l t  achieved when a c i t y  enacts an 

ordinance conta in ing language t o  t h e  e f fec t  t h a t  a county  ord inance shall n o t  

app ly  w i th in  t h e  boundaries of t h a t  munic ipal i ty .  However, a munic ipal i ty  

cannot o p t  o u t  o f  a Broward County  ordinance if t h e  subject mat ter  o f  t h e  

ordinance is  among those specif ical ly set f o r t h  in Section 8.04 o f  t h e  Broward 

Coun ty  Char ter .  (Append ix  t o  In i t ia l  B r i e f  o f  Pet i t ioner a t  Tab  F.) 

Accordingly,  it must  be decided whether  t h e  power t o  o p t  o u t  i s  a 

municipal power o r  func t ion  contemplated b y  A r t .  V I I I ,  4, Fla. Const.  

There  i s  n o  au tho r i t y  in suppor t  o f  such a proposi t ion.  However, t he re  is  

au tho r i t y  which indicates t h a t  t h e  attempt on t h e  p a r t  o f  a munic ipal i ty  t o  

avoid the  countywide effect iveness o f  a Broward County  ord inance i s  v io lat ive 



of  A r t i c le  V I I I ,  Section l(i) o f  t h e  Flor ida Const i tu t ion  which prov ides  t h a t  

coun ty  ordinances shall be f i l ed  w i th  t h e  Secretary o f  State and shall become 

effect ive a t  such time thereaf te r  "as i s  p rov ided  b y  general law." Pursuant  

t o  5 125.66(1), Fla. Stat., a county  ord inance shall become e f fec t ive  upon 

receipt  of off icial acknowledgment from t h e  Department o f  State t h a t  such 

ord inance has been f i led  therewi th .  

I n  1976, t h e  C i t y  o f  Margate, a munic ipal i ty  in Broward County, 

adopted an ord inance which p rov ided  t h a t  no ord inance o f  Broward County  

shall become e f fec t ive  w i th in  t h a t  munic ipal i ty  u n t i l  approved b y  t h e  C i t y  

Counci l .  T h e  A t to rney  General o f  F lor ida was o f  t h e  opin ion t h a t  such a 

municipal ord inance does no t  create t h e  substant ive conf l i c t  contemplated b y  

A r t .  VI I  I, 5 I (g), Fla. Const. ,  o r  Section 8.04 o f  t h e  Broward County  

Char ter .  Addi t ional ly ,  t h e  opin ion stated t h a t  t h e  fo rego ing provis ions do 

n o t  author ize a B roward  County  munic ipal i ty  t o  adopt  an ordinance delay ing 

o r  otherwise making cont ingent  t h e  effect iveness o f  a B roward  Coun ty  o r d i -  

nance n o t  in conf l i c t  w i th  a municipal ordinance. 1976 Op. A t t ' y  Gen. Fla. 

076-150 (June 30, 1976). 

T h e  language set f o r t h  in Section 2 o f  C i t y  o f  F o r t  Lauderdale 

Ordinance No. C-83-16 which m igh t  be v io lat ive o f  A r t .  V I  I  I, 5 l(i), Fla. 

Const.  states tha t :  

No requirements re la t ing  t o  t h e  acquisi t ion, t rans -  
f e r  o r  management o f  f i rearms shall be ef fect ive 
w i th in  t h e  C i t y  o f  F o r t  Lauderdale o the r  than  
those imposed b y  federal o r  s tate law o r  b y  an 
ord inance o f  t h e  C i t y  o f  F o r t  Lauderdale. Spe- 
c i f ica l ly ,  Broward County  Ordinance No. 83-1 and 
t h e  regulat ions established the reby  shall no t  app ly  



wi th in  t h e  C i t y  o f  F o r t  Lauderdale. (Append ix  t o  
In i t ia l  B r i e f  o f  Pet i t ioner a t  Tab  H.  ) 

Accordingly,  t h e  quest ion as t o  whether  C i t y  o f  F o r t  Lauderdale 

Ordinance No. C-83-16 created a su f f i c ien t  substant ive conf l i c t  between i tse l f  

and Broward County  Ordinance No. 83-1 (Append ix  t o  In i t ia l  B r i e f  o f  Pet i-  

t i one r  a t  Tab  G )  so as t o  legal ly p rec lude t h e  effect iveness o f  t h e  la t te r  

w i th in  t h e  C i t y  o f  F o r t  Lauderdale remains unanswered. Also, t h i s  raises a 

quest ion as t o  whether  a municipal ord inance enacted solely f o r  t h e  purpose 

of "opt ing out "  o f  a coun ty  ord inance is  const i tut ional.  However, t h e  con- 

s t i tu t iona l i ty  o f  Ordinance No. C-83-16, enacted b y  t h e  C i t y  of F o r t  

Lauderdale in response t o  t h e  enactment o f  Broward Coun ty  Ordinance No. 

83-1, is  no t  a t  issue herein.  T h i s  argument is  presented on ly  in rebut ta l  t o  

Respondents' assert ion t h a t  t h e  power t o  o p t  out,  by enact ing an ord inance 

which provides t h a t  B roward  Coun ty  Ordinance No. 83-1 shall n o t  app ly  

w i th in  t h e  C i t y  o f  F o r t  Lauderdale, i s  one aspect o f  t h e  regulat ion o f  hand- 

guns b y  a munic ipal i ty  ( B r i e f  o f  Respondents a t  5). 

The  C i t y  o f  Fo r t  Lauderdale and Robert  0. Cox also regard  t h e  

"power t o  preva i l "  as a power susceptible t o  t rans fe r .  ( B r i e f  o f  Respondents 

a t  5 and 6.) I f  t h e  C o u r t  were t o  accept th i s  argument it would create a 

const i tu t ional ly  untenable merger o f  A r t .  V I I I ,  3 l ( g )  w i th  A r t .  V l  l l  § 4 o f  

t h e  Flor ida Const i tu t ion.  

Respondents have c i ted  no a u t h o r i t y  in suppor t  o f  t h e  t h e o r y  t h a t  

t h e  "power t o  preva i l "  i s  w i th in  t h e  pu rv iew o f  A r t .  V I I I ,  5 4, Fla. Const.  

T h e  commentary b y  Talbot  "Sandy" DIAlemberte pe r ta in ing  t o  Ar t ic le  VI  I  I, 



Section l ( g )  o f  t h e  Flor ida Const i tu t ion  expla ins t h a t  t h e  power t o  p reva i l  i s  

establ ished b y  A r t i c l e  V I  I  I, Section 1 (g) o f  t h e  Flor ida Const i tu t ion :  

'I. . . t h e  power which may b e  g ran ted  t o  coun ty  
governments u n d e r  a c h a r t e r  i s  t h e  power t o  have 
coun ty  ord inances take  precedence ove r  municipal 
ordinances . . .I1 26A Fla. Stat .  Ann .  271 (1970). 

Noncharter  count ies are  n o t  g ran ted  t h i s  power.  Commenting on  

A r t .  V I I I ,  5 l ( f ) ,  Fla. Const. ,  Ta lbo t  "sandy" DIAlemberte wrote:  

" I n  a n y  case, coun ty  governments may b e  dele- 
gated o r  g ran ted  powers b y  t h e  legis lature t o  
operate as se l f -govern ing  u n i t s  even t o  t h e  ex ten t  
o f  h a v i n g  j u r i sd i c t i on  ove r  municipal ord inances 
when a c h a r t e r  i s  adopted . . . Absent  a char te r ,  
t h e  coun ty  government  may b e  delegated al l  powers 
o f  se l f -government  except  t h e  power o v e r  municipal 
ord inances."  26A Fla. Stat .  A n n .  270 (1970). 

Therefore,  t h e  C i t y  o f  F o r t  Lauderdale and Rober t  0 .  Cox's a r g u -  

ment  c lass i fy ing  t h e  "power t o  p reva i l "  as a municipal power i s  incor rec t .  I n  

count ies opera t ing  u n d e r  a c h a r t e r  f o rm o f  government,  t h e  cons t i tu t ion  ves ts  

t h i s  power in t h e  county .  T h e  legit imate exerc ise o f  t h i s  power b y  a c h a r t e r  

c o u n t y  i s  n o t  dependent  upon  t h e  consent o f  municipal i t ies t h r o u g h  resolu- 

t ions  and mul t ip le referenda.  T h e  vehic le p rov ided  b y  A r t .  V I  I  I, 5 l ( c ) ,  

Fla. Const. ,  f o r  t h e  exerc ise o f  t h i s  power i s  a s ingle countywide re ferendum 

b y  which t h e  c h a r t e r  may be adopted, amended o r  repealed. 

The  C i t y  o f  F o r t  Lauderdale and Rober t  0 .  Cox have stated t h a t  

B roward  Coun ty  concedes t h a t  "once t h e  c h a r t e r  amendments and ord inance 

became effect ive, t h e  C i t y  o f  F o r t  Lauderdalels exc lus ive power t o  regu la te  

e handguns was t r a n s f e r r e d  t o  t h e  Pet i t ioner"  ( B r i e f  o f  Respondents a t  5). Re- 



spondents'  content ion is  completely con t rad i c to ry  t o  t h e  stated posi t ion of 

B roward  Coun ty  rega rd ing  so-called exclusiveness and t r a n s f e r  of power be- 

cause a t  no  stage of  t h e  proceedings has any  such p o i n t  been conceded b y  

t h e  County.  T h a t  i s  one o f  t h e  po in ts  which t h e  Four th  D i s t r i c t  C o u r t  of 

Appeal misapprehended. (Append ix  t o  In i t ia l  B r i e f  o f  Pet i t ioner  a t  Tab C, 

P. 2.) 

I n  response t o  t h e  claim o f  t h e  Respondents t h a t  t h e  l lexclusive 

power1' o f  t h e  C i t y  o f  F o r t  Lauderdale t o  regulate handguns w i th in  i t s  bound-  

ar ies has been t r a n s f e r r e d  t o  t h e  Coun ty  as a resu l t  o f  t h e  cha r te r  amend- 

ments, it should f i r s t  be  noted t h a t  t h e  C i t y  and t h e  Coun ty  had concu r ren t  

ju r isd ic t ion  ove r  handgun management b o t h  be fore  and a f t e r  t h e  inc lus ion of 

handgun management in t h e  conf l i c t  o f  ord inance prov is ions  o f  t h e  B roward  

County  Char te r .  As a prac t ica l  r e s u l t  o f  t h e  amendment t o  Section 8.04 of 

t h e  B roward  Coun ty  Char te r ,  t h e  C i t y  may no  longer enforce an  ord inance 

conta in ing a subs tant ive  conf l i c t  w i th  t h e  B roward  County  Handgun Manage- 

ment Ordinance f o r  t h e  purpose o f  avoid ing t h e  operat ion o f  t h e  B roward  

County  Handgun Management Ordinance w i th in  t h e  C i t y  o f  F o r t  Lauderdale to  

t h e  ex ten t  o f  t h a t  conf l ic t .  However, t h e  C i t y  o f  F o r t  Lauderdale has n o t  

lost  i t s  power t o  enact ordinances re la t ing  t o  handgun management. 

Secondly, Respondents have p rov ided  no a u t h o r i t y  in suppor t  o f  

t h e i r  "exclusiveness o f  power1' content ion.  A r t i c l e  V I  I  I, 3 I (g)  Fla. Const.  , 

prov ides  t h e  lawfu l  a u t h o r i t y  f o r  B roward  Coun ty  t o  enact  legislat ion re la t ing  

t o  handgun management whi le A r t .  V I I I ,  3 2(b), Fla. Const. ,  and 3 166.021, 

Fla. Stat. ,  p rov ide  t h e  lawfu l  a u t h o r i t y  f o r  municipal i t ies t o  enact ordinances 



re la t ing  t o  t h e  same subject.  Both  ent i t ies cont inue t o  exercise ju r isd ic t ion  

and contro l  ove r  handgun management. A cha r te r  l imitat ion on t h e  C i t y ' s  

exercise o f  t h a t  ju r isd ic t ion  and cont ro l  should no t  be  equated w i th  a t rans fer  

o f  power. 

C. Char te r  Preemption i s  a Separate and 
Dis t inc t  Concept Der ived f rom A r t .  V I  I  I ,  
§ l (g) ,  Fla. Const. ,  and is  Not I n -  
tended t o  App ly  t o  a T rans fe r  o f  Power 
w i th in  t h e  Purv iew o f  A r t .  V I I  I, 5 4, 
Fla. Const. 

Respondents co r rec t l y  po in t  o u t  t h a t  t he re  are s ign i f i cant  d i f f e r -  

ences between t h e  powers o f  Dade Coun ty  and Broward County  under  t h e i r  

respect ive home r u l e  char ters .  However, t h e  conclusion reached by t h e  C i t y  

o f  Fo r t  Lauderdale and Robert  0 .  Cox, as t o  t h e  ef fect  o f  these d i f ferences 

on cha r te r  preemption, i s  incor rec t .  B roward  County  agrees t h a t  t h e  ho ld ing  

in Metropol i tan Dade County  v. C i t y  o f  Miami, 396 So.2d 144, 146 (Fla. 1980), 

established t h e  so-called Dade County  exception t o  compliance w i t h  t h e  p r o -  

cedural  requirements of A r t .  V I  1 1 ,  § 4, Fla. Const, wherein t h e  Flor ida 

Supreme C o u r t  held t h a t  A r t i c le  V I I  I, Section 6(e) contro ls  ove r  A r t i c le  VI  I I, 

Section 4 o f  t h e  Flor ida Const i tu t ion.  A r t i c le  V I I I ,  Section 6(e) o f  t h e  1968 

Flor ida Const i tu t ion prov ides  t h a t  Section 11, Ar t i c le  V l  l  l o f  t h e  Const i tu t ion 

o f  1885, as amended, shall remain in f u l l  fo rce  and e f fec t  as if t h i s  A r t i c le  

( V I I I )  had no t  been adopted. 

However, Broward County  does n o t  seek t o  enact ordinances in 

conf l i c t  w i th  t h e  state const i tu t ion o r  w i th  general law as Dade County  might,  



where speci f ica l ly  author ized b y  A r t .  V I  I I, 3 11, Fla. Const.  (1885). Con- 

t r a r y  t o  t h e  asser t ion o f  t h e  Respondents, B roward  Coun ty  has clear cons t i tu -  

t ional a u t h o r i t y  t o  amend Section 8.04 o f  t h e  B roward  Coun ty  Char te r  t o  

inc lude handgun  management t o  ensure  uni form, countywide effect iveness o f  a 

handgun management ord inance p u r s u a n t  t o  A r t .  V I I I ,  3 l ( g ) ,  Fla. Const .  

T h e  t r a n s f e r  of powers prov is ions  o f  A r t .  V I  I I, 9 4, Fla. Const., a re  n o t  

appl icable t o  t h e  i ns tan t  case because n o  power contemplated the re in  has been 

t r a n s f e r r e d .  

Never  a t  any  stage o f  t h i s  proceeding has B roward  Coun ty  

attempted " to  lead one t o  t h e  conclusion t h a t  9 166.021(3)(d), Fla. Stat. ,  

somehow elevates A r t .  V I  I I, 9 I (g),  Fla. Const.  , t o  a posi t ion o f  prominence 

o v e r  A r t .  V I  I I ,  9 4, Fla. Const .  ( B r i e f  o f  Respondents a t  7).  No r  has t h e  

Coun ty  argued t h a t  9 125.86(7), Fla. Stat . ,  could supersede t h e  procedura l  

requi rements o f  A r t .  V I  I I, 9 4, Fla. Const.  ( B r i e f  o f  Respondents a t  8). 

What t h e  Coun ty  has argued is  t h a t  where no  t r a n s f e r  o f  power i s  involved,  

full f o rce  and e f fec t  should b e  g i ven  t o  these s ta tu to ry  p rov is ions .  

D. Under  A r t .  V I I I ,  5 4, Fla. Const., 
T h e r e  Can Be No Such T h i n g  as a 
"Par t ia l  T r a n s f e r  o f  Power." 

T h e  phrase "par t ia l  t r a n s f e r  o f  power"  has never ,  a t  any  stage o f  

these proceedings, been used by Broward  County .  T h i s  phrase f i r s t  ap-  

peared in t h e  October  10, 1984, opin ion o f  t h e  Four th  D i s t r i c t  C o u r t  o f  

Appeal. (Append ix  t o  In i t ia l  B r i e f  o f  Pet i t ioner  a t  Tab  B, p. 4.) Respon- 

dents have taken t h e  posi t ion tha t ,  assuming arguendo, A r t .  V I I I ,  9 4, Fla. 



Const., p roh ib i t s  t h e  par t ia l  t r a n s f e r  o f  power, F i re  Cont ro l  Tax  D i s t r i c t  No. 

7 T r a i l  Pa rk  v. Palm Beach County,  423 So.2d 539 (Fla. 4 t h  DCA 1982), i s  

cont ro l l ing  and p roh ib i t s  a par t ia l  t r a n s f e r  o f  power. T h e  Respondents1 

character izat ion o f  t h e  fac ts  invo lved the re in  as a " 'par t ia l  t r ans fe r1  o f  a 

po r t i on  o f  D i s t r i c t  No. 7's land and  i t s  governmental  cont ro l  o v e r  same t o  

another  d i s t r i c t  . . .I1 i s  completely inaccurate. In t h a t  case t h e  c o u r t  

speci f ica l ly  f ound  t h a t  a boundary  change fa l l s  w i th in  t h e  s ta tu to ry  meaning 

o f  " formation" o f  a special d i s t r i c t ,  as de f ined in 5 165.031(7)(d), Fla. Stat. ,  

t h e r e b y  mandating compliance w i t h  t h e  procedura l  requi rements set f o r t h  in 

Chapter  165, Fla. Stat. ,  wh ich  include, i n t e r  alia, passage o f  a concu r ren t  

ord inance by t h e  gove rn ing  bodies o f  each o f  t h e  municipal i t ies af fected and  

a re ferendum f o r  separate major i t ies by each unit o r  area t o  b e  af fected.  

5 165.041(3)(a) and (b ) l . ,  Fla. Stat.  

B o t h  F i re  Cont ro l  T a x  D i s t r i c t  and Sarasota County,  supra, a re  

clear examples o f  s i tuat ions where no  d o u b t  ex is ted  as t o  whether  a t r a n s f e r  

of power had been effected, t h e r e b y  r e q u i r i n g  compliance w i t h  A r t .  V I  I I, 5 4, 

Fla. Const.  F i re  Cont ro l  D i s t r i c t  does n o t  even remotely s u p p o r t  Respondents' 

content ion rega rd ing  t h e  paradox o f  a "par t ia l  t r a n s f e r "  o f  power. 



CONCLUSION 

T h e  we igh t  o f  a u t h o r i t y  establ ishes t h a t  n o  t r a n s f e r  o f  power has 

been ef fected in t h e  i ns tan t  case. Conversely ,  t h e r e  is  n o  a u t h o r i t y  t o  

s u p p o r t  t h e  C i t y  o f  F o r t  Lauderdale and Rober t  0. Cox's argument  t h a t  p r i o r  

t o  t h e  c h a r t e r  amendment t h e  C i t y  o f  F o r t  Lauderdale had "exclus ive"  

a u t h o r i t y  t o  enact a handgun  management ord inance.  Nor  i s  t h e r e  a n y  

a u t h o r i t y  wh ich  suppor t s  Respondents' t h e o r y  t h a t  t h e  so-called "power t o  o p t  

ou t "  i s  contemplated by A r t .  V I I I ,  5 4,  Fla. Const.  Whereas t h e r e  is  sound 

a u t h o r i t y  t o  ind icate t h a t  t h e  "power t o  p reva i l "  belongs t o  a c h a r t e r  coun ty .  

Addi t ional ly ,  Respondents have confused t r a n s f e r  o f  power w i t h  

c h a r t e r  preemption. A l though  Dade Coun ty  i s  genera l l y  exempt f rom t h e  

procedura l  requi rements o f  A r t .  V I I I ,  5 4, Fla. Const. ,  by v i r t u e  o f  A r t .  

V I  1 1 ,  § 6(e), Fla. Const. ,  c h a r t e r  preemption i s  d e r i v e d  f rom A r t .  V I  I I, 5 1 

(g) ,  Fla. Const. ,  and appl ies o n l y  in those instances where concu r ren t  

a u t h o r i t y  ex is ts  bo th  be fore  and  a f t e r  t h e  adopt ion o f  a c h a r t e r  amendment t o  

p rov ide  t h a t  a c o u n t y  ord inance shal l  p reva i l  o v e r  a municipal ord inance as t o  

a specif ic subject  t o  t h e  e x t e n t  o f  such conf l ic t .  Final ly,  t h e  paradox of a 

"par t ia l  t r a n s f e r "  o f  power hav ing  n o  basis in t h e  const i tu t ion,  s tatutes o r  

case law should be  la id t o  r e s t  once and  f o r  al l .  

Based upon al l  arguments presented, t h e  quest ion ce r t i f i ed  by t h e  

Four th  D i s t r i c t  C o u r t  o f  Appeal should be  answered in t h e  negat ive  and  t h e  



October 10, 1984, opin ion o f  t h e  Four th  D i s t r i c t  C o u r t  o f  Appeal should be  

reversed.  
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