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PRELIMINARY STATEMENT 

The P e t i t i o n e r  w a s  t h e  Defendant  i n  t h e  Cr imina l  D i v i -  

s i o n  o f  t h e  F i f t e e n t h  J u d i c i a l  C i r c u i t ,  i n  and f o r  Palm Beach 

County, F l o r i d a ,  and t h e  Appe l l an t  i n  t h e  F o u r t h  D i s t r i c t  Court  

o f  Appeal f o r  t h e  S t a t e  o f  F l o r i d a .  Respondent was t h e  p rosecu-  

t i o n  i n  t h e  t r i a l  c o u r t ,  and t h e  Appe l l ee  i n  t h e  A p p e l l a t e  C o u r t .  

I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  by P e t i t i o n e r  and 

Respondent .  

I n  t h i s  b r i e f ,  t h e  f o l l o w i n g  symbols w i l l  b e  u s e d :  

'IR" Record-on-Appeal 
F o u r t h  DCA Case No. 83-2295. 

A l l  emphasis  i n  t h i s  b r i e f  i s  s u p p l i e d ,  u n l e s s  s t a t e d  

o t h e r w i s e .  



STATEMENT OF THE CASE AND FACTS 

Respondent accepts Petitioner's statement of the case 

and his statement of the facts to the extent that they present 

an accurate, non-argumentative recitation of proceedings in the 

trial court. 



POINT ON APPEAL 

WHETHER VEHICULAR HOMICIDE IS A NECESSARILY 
LESSER INCLUDED OFFENSE (CATEGORY 1) OF 
D.W.I. MANSLAUGHTER? 



SUMMARY ARGUMENT 

Respondent main ta ins  t h a t  t h e  t r i a l  c o u r t  p rope r ly  i n -  

s t r u c t e d  t h e  j u r y  t h a t  v e h i c u l a r  homicide $782.071 was a  ca tegory  

1 n e c e s s a r i l y  l e s s e r  included o f f e n s e  of D . W . I .  Manslaughter 

$860 .01(2) ,  i n  accordance w i t h  t h e  d i r e c t i v e s  of t h e  schedule  

of l e s s e r  inc luded  o f f e n s e s  i n  t h e  F l o r i d a  Standard Ju ry  I n s t r u c -  

t i o n s  a s  s e t  f o r t h  by t h i s  Court .  

I n  suppor t  t h e r e o f ,  Respondent main ta ins  t h a t ,  a l b e i t  

a  s t r i c t  l i a b i l i t y  s t a t u t e ,  pursuant  t o  $860.01 t h e  ope ra t ion  of 

an automobile wh i l e  under t h e  i n f l u e n c e  of a l coho l  t o  t h e  e x t e n t  

a s  t o  dep r ive  one of f u l l  possess ion  of h i s  normal f a c u l t i e s  i s  

a  malurn i n  s e  a c t ,  i s  p e r  s e ,  and i n h e r e n t l y ,  r e c k l e s s  behavior .  

This  premise i s  c l e a r l y  acknowledged i n  Baker v .  S t a t e ,  i n f r a ,  

though t h e  s t r i c t  l i a b i l i t y  n a t u r e  of $860.01 i s  approved i n  

Baker, i n f r a ,  on d e t e r r e n c e  grounds. Being t h a t  neg l igence  o r  

r e c k l e s s n e s s  i s  i n h e r e n t  i n  o p e r a t i n g  a  motor v e h i c l e  wh i l e  i n -  

t o x i c a t e d ,  t h e  r e q u i r e d  proof i n  $860.01 ( 2 ) ,  t h a t  t h e  defendant  

was i n t o x i c a t e d  a t  t h e  t ime h e  opera ted  t h e  v e h i c l e ,  i s  t h e  same 

a s  t h e  r e q u i r e d  proof i n  v e h i c u l a r  homicide,  t h a t  t h e  defendant  

opera ted  t h e  v e h i c l e  i n  a  r e c k l e s s  manner. A s  such ,  t h e  reck-  

l e s s n e s s  of  v e h i c u l a r  homicide i s  an e s s e n t i a l  a spec t  of 

$860.01 D . W . I .  manslaughter ,  and,  i n  t h a t  r e g a r d ,  v e h i c u l a r  homi- 

c i d e  f u l f i l l s  t h e  Borges, i n f r a ,  and Brown, i n f r a ,  t e s t  a s  a  ne- 

c e s s a r i l y  l e s s e r  inc luded  o f f e n s e  of D . W . I .  manslaughter .  



ARGUMENT 

VEHICULAR HOMICIDE I S  A NECESSARILY LES- 
SER INCLUDED OFFENSE (CATEGORY 1) OF 
D . W. I .  MANSLAUGHTER. 

The i s s u e  presented he re in  i s  whether veh icu la r  homi- 

c i d e ,  5782.071 F l a . S t a t .  (1981) ,  i s  a  necessa r i ly  l e s s e r  includ-  

ed of fense  (Category 1) of D . W . I .  manslaughter 5860.01(2) F la .  

S t a t .  (1981)(now 5316.1931(2) F l a . S t a t .  (1983)) .  

The P e t i t i o n e r  was charged wi th  Manslaughter by In- 

toxica ted  Motor is t ,  i n  t h a t  he:  

did unlawfully d r i v e  o r  opera te  
a  motor v e h i c l e  over t h e  highways, 
s t r e e t s  o r  thoroghfares of F l o r i d a ,  
while  he was i n  an in tox ica ted  con- 
d i t i o n  o r  under t h e  inf luence  of 
i n t o x i c a t i n g  l iquor  t o  s.uch an ex- 
t e n t  a s  t o  deprive him of f u l l  pos- 
sess ion  of h i s  normal f a c u l t i e s ,  
and f u r t h e r ,  by v i r t u e  of the  opera- 
t i o n  of s a i d  motor veh ic le  i n  s a i d  
condi t ion s a i d  JOSEPH THEODORE 
SPILLANE did cause the  death of a  
human being,  to-wi t :  DONALD HEATH, 
cont rary  t o  F lor ida  S t a t u t e  860.01. 
( R  969).  

Section 860.01 ( 2 )  F la .  S t a t .  (1981)', D.W. I .    an slaughter, a s  

charged, s t a t e s :  

( 2 )  I f ,  however, damage t o  prop- 
e r t y  o r  person of another ,  o the r  
than damage r e s u l t i n g  i n  death of 
any person, i s  done by s a i d  i n t o x i -  
cated person under t h e  inf luence  of 
i n t o x i c a t i n g  l iquor  t o  such extent  
a s  t o  deprive him of f u l l  possession 
of h i s  normal f a c u l t i e s ,  by reason 
of the  operat ion of any of s a i d  ve- 
h i c l e s  mentioned h e r e i n ,  he s h a l l  be 
g u i l t y  of a  misdemeanor of t h e  f i r s t  
degree,  punishable a s  provided i n  



s .  775.082 o r  s .  775.083,  and i f  t h e  
d e a t h  o f  anv human be ing  be  caused 
by t h e  o p e r a t i o n  o f  a  motor v e h i c l e  
by any person  w h i l e  i n t o x i c a t e d ,  
such - person  s h a l l  be deemed g u i l t y  
o t  mans laugh te r .  and on c o n v i c t i o n  

L 2  

b e  punished a s  p rov ided  by e x i s t i n  
law r e l a t i n g  t o  mans laugh te r .  ( emp ia s i s  added) .  

A c o n v i c t i o n  o f  D . W . I .  Manslaughter  under  §860.01(2)  t h e r e f o r e  

r e q u i r e s  d i r e c t  p roof  t h a t  a  d e a t h  o c c u r r e d ,  t h a t  t h e  d e a t h  re- 

s u l t e d  from o p e r a t i o n  o f  a  v e h i c l e  by t h e  d e f e n d a n t ,  and t h a t  

t h e  de fendan t  was i n t o x i c a t e d  a t  t h e  t ime  h e  o p e r a t e d  t h e  ve-  

h i c l e .  Baker v .  S t a t e ,  377 So.2d 17 ( F l a .  1979) .  

Pursuan t  t o  t h e  F l o r i d a  Standard  J u r y  I n s t r u c t i o n s  

I n  Cr imina l  Cases ,  1981 E d i t i o n ,  t h i s  Court  adopted a  s chedu l e  

o f  l e s s e r  i nc luded  o f f e n s e s  which s p e c i f i c a l l y  l i s t s  v e h i c u l a r  

homicide a s  a  Category 1 lesser i nc luded  o f f e n s e  o f  D . W . I .  Man- 

s l a u g h t e r .  

CHARGED OFFENSES CATEGORY 1 CATEGORY 2  

Dr iv ing  automobi le  w h i l e  860 .01(1)  o r  None 
i n t o x i c a t e d  caus ing  d e a t h  316.193 
860.01 ( 2 )  782.071 

(S tandard  I n s t r u c t i o n s ,  page 272) .  

The j u r y  i n  t h e '  c a s e  a t  b a r  was s o  i n s t r u c t e d  a s  t o  t h e  lesser 

i nc luded  o f f e n s e ,  v e h i c u l a r  homicide ,  and subsequen t l y  conv i c t ed  

P e t i t i o n e r  o f  t h a t  o f f e n s e .  Sec t i on  782.071 F l a . S t a t .  (1981) 

d e f i n e s  v e h i c u l a r  homicide a s :  

"Vehicular  homicide" i s  t h e  k i l l i n g  
o f  a  human be ing  by t h e  o p e r a t i o n  
o f  a  motor v e h i c l e  by ano the r  i n  a  
r e c k l e s s  manner l i k e l y  t o  c ause  t h e  
d e a t h  o f ,  o r  g r e a t  b o d i l y  harm t o ,  



another .  Vehicular  homicide i s  a  
f e lony  of t h e  t h i r d  degree ,  punish- 
a b l e  a s  provided i n  s .  775.082 s .  
775.083, o r  s .  775.084. 

A convic t ion  under t h e  v e h i c u l a r  homicide s t a t u t e  r e q u i r e s  

proof of t h e  dea th  of a  human being by t h e  ope ra t ion  of a  mo- 

t o r  v e h i c l e  i n  a  r e c k l e s s  manner l i k e l y  t o  cause  t h e  dea th  o f ,  

o r  g r e a t  bod i ly  harm t o ,  ano ther .  McCreary v .  S t a t e ,  371 So. 

2d 1024 ( F l a .  1979) .  

I n  t h e  ca se  a t  b a r ,  Respondent main ta ins  t h a t  t h e  

t r i a l  c o u r t  p rope r ly  i n s t r u c t e d  t h e  j u r y  t h a t  v e h i c u l a r  homi- 

c i d e  5782.071 was a  n e c e s s a r i l y  l e s s e r  inc luded  o f f e n s e  of 

D . W . I .  Manslaughter §860 .01(2) ,  i n  accordance wi th  t h e  d i r e c -  

t i v e s  of t h e  F l o r i d a  Standard J u r y  I n s t r u c t i o n s  a s  s e t  f o r t h  

by t h i s  Court .  A s  he ld  by t h i s  Court i n  Mat ter  of Use By T r .  

C t s .  of S tand .Jury  I n s t . ,  431 So.2d 594, 597 ( F l a .  1981) ,  

"The schedule  of l e s s e r  included o f f enses  i s  designed t o  be a s  

complete a  l i s t i n g  a s  p o s s i b l e  f o r  each c r imina l  o f f ense  . . .  
t h i s  schedule  w i l l  b e  an a u t h o r i t a t i v e  compila t ion upon which 

a  t r i a l  judge should be  a b l e  t o  c o n f i d e n t l y  r e l y . "  The t r i a l  

cou r t  h e r e i n  s o  r e l i e d  ( R  178-9, 194-5) .  F u r t h e r ,  a s  h e l d  by 

t h i s  Court i n  Ray v .  S t a t e ,  403 So.2d 956, 961 n .  7  ( F l a .  

1981) ,  t h e  s chedu le .o f  l e s s e r  i n c l u d e d . o f f e n s e s  ". . .  i s  pre -  

sumptively c o r r e c t  and complete,  and t h e  Court expects  t h a t  

u s ing  t h e  schedule  w i l l  l e s s e n  t h e  confusion surrounding l e s -  

s e r  inc luded  o f f e n s e s . "  The F i f t h  D i s t r i c t  Court of Appeal, 

i n  Higdon v .  S t a t e ,  465 So.2d 1309 ( F l a .  5 t h  DCA 1985) ,  pro- 



per ly  accorded deference t o  t h i s  presumption i n  holding t h a t  

vehicular  homicide was a l e s s e r  included of fense  of D . W . I .  

manslaughter. 

Respondent w i l l  now proceed with ana lys i s  f o r  t h e  

j u s t i f i c a t i o n  of t h i s  Cour t ' s  determination t h a t  veh icu la r  

homicide should be deemed a Category 1 l e s s e r  included of fense  

of D . W . I .  Manslaughter. It i s  evident  t h a t  vehicular  homicide 

requ i res  t h a t  t h e  defendant opera te  a motor v e h i c l e  i n  a reck- 

l e s s  manner and t h a t  t h e r e  be a causa l  r e l a t i o n s h i p  between 

t h a t  recklessness  and t h e  v i c t i m ' s  dea th ,  whi l e ,  n e i t h e r  reck- 

l e s s  operat ion nor proximate cause i s  an over t  element of the  

crime of D . W . I .  manslaughter. As such, based upon a " s t r i c t "  

~ l o c k b u r ~ e r '  ana lys i s  of t h e  s t a t u t o r y  elements of t h e  two of -  

f enses ,  i t  would seem t h a t  vehicular  homicide would n o t  be a 

n e c e s s a r i l y  1ess.er included of fense  of D . W . I .  manslaughter. 

Higdon, supra;  s e e  Borges v .  S t a t e ,  415 So.2d 1265 (F la .  1982).  

But, Respondent maintains t h a t ,  a l b e i t  a s t r i c t  l i a b i l i t y  s t a t -  

u t e ,  pursuant t o  9860.01 t h e  operat ion of an automobile while  

under t h e  inf luence  of a lcohol  t o  t h e  ex ten t  as  t o  deprive 

one of f u l l  possession of h i s  normal f a c u l t i e s  i s  a malum i n  

s e  a c t ,  which i s  per  s e ,  and i n h e r e n t l y ,  r eck less  behavior;  - 

and, a s  such, allows f o r  vehicular  homicide t o  be a n e c e s s a r i l y  

l e s s e r  included of fense  t h e r e t o .  This inherent  element of reck- 

Blockburger v .  United S t a t e s ,  284 U .  S. 299, 52 S.Ct 180, 76 
L.Ed.2d 306 (1932). 



l e s s n e s s  o r  neg l igence  i n  §860.01(2) i s  ev iden t  from a n a l y s i s  

of Baker, sup ra ,  and o t h e r  pronouncements of t h i s  Court .  2 

I n  Baker, s u p r a ,  t h i s  Court construed t h e  s t r i c t  l i a -  

b i l i t y  D . W . I .  manslaughter  s t a t u t e  by quot ing  i t s  e a r l i e r  ana l -  

y s i s  and pronouncement i n  Roddenberry v .  S t a t e ,  152 F l a .  197,  

The primary o f f e n s e  denounced 
by t h e  s t a t u t e  i s  t h e  ope ra t ion  
of an automobile by an i n t o x i c a t -  
ed person and t h e r e  a r e  d i f f e r e n t  
degrees  of punishment which may 
be meted ou t  t o  t h e  defendant  de- 
pendent on t h e  i n j u r y  r e s u l t i n g  
t o  person o r  p rope r ty .  The most 
s eve re  i s  t h e  one which may be 
imposed where dea th  r e s u l t s  bu t  
t h e r e  i s  no burden uDon t h e  
s t a t e  t o  Drove t h a t  a t  t h e  t ime 
of t h e  i n c i d e n t  t h e  defendant  
was n e g l i g e n t .  That element i s  - 
e s t a b l i s h e d  i f  i t  be shown t h a t  
he  was n o t ,  a t  t h e  t ime ,  i n  pos- 
s e s s i o n  of h i s  f a c u l t i e s  due - t o  
t h e  vo lun ta rv  u s e  of i n t o x i c a n t s .  

I n  view of what was w r i t t e n  by 

L 
Ingram v .  P e t t i t ,  340 So.2d 922, 924 ( F l a .  1976) ("We a£- 
f i r m a t i v e l y  hold  t h a t  t h e  vo lun ta ry  a c t  of d r i v i n g  'wh i l e  
i n t o x i c a t e d '  ev inces ,  wi thout  more; a  s u f f i c i e n t l y  r e c k l e s s  
a t t i t u d e  . . . [  a ] s  used i n  t h i s  op in ion ,  t h e  term ' i n t o x i c a t e d '  
i s  i d e n t i c a l  t o  t h e  degree  of i n t o x i c a t i o n  r equ i r ed  i n  Sec- 

t t t i o n  860.01 . . .  . ) .  

Filmon v .  S t a t e ,  336 So.2d 586, 590 ( F l a .  1976) ( "  . . .  pe r -  
sons under t h e  i n f l u e n c e  of a l coho l  t o  any cons ide rab le  
degree ,  though n o t  a c t u a l l y  i n t o x i c a t e d ,  a r e  more a p t  t o  be 
h e e d l e s s ,  r e c k l e s s ,  and da r ing  than when f r e e  from such i n -  
f  luence  . " )  

Smith v .  C i t y  of G a i n e s v i l l e ,  93 So.2d 105, 106 ( F l a .  1957) 
("It would appear t o  us  t o  be  u t t e r l y  absurd t o  hold  t h a t  a  
man should beL allowed t o  f i l l  h i s  au'tomobile t ank  w i t h  gaso- 
l i n e  and h i s  pe r sona l  t ank  w i t h  a l coho l  and weave h i s  merry 
way over  t h e  p u b l i c  highways wi thout  f e a r  of r e t r i b u t i o n  
should d i s a s t e r  ensue,  a s  i t  s o  o f t e n  does.  The m i l l i o n s  
who l awfu l ly  u s e  t h e  highways a r e  e n t i t l e d  t o  p r o t e c t i o n  
a g a i n s t  t h e  p o t e n t i a l  t ragedy  ever  l u r k i n g ,  i n h e r e n t  i n  t h i s  
type  of law breaking."  (emphasis added) .  



t h e  c o u r t  i n  Cannon v .  S t a t e ,  91 
F l a .  214. 107 So. 360. t h e  n e g l i -  
gence occurred a t  t h e r  t ime t h e  
d r i v e r ,  drunken t o  t h e  e x t e n t  
named i n  t h e  s t a t u t e ,  en t e red  t h e  
v e h i c l e  and ~ r o c e e d e d  t o  o ~ e r a t e  
i t  and t h a t  neg l igence  a t t a c h e d  
a t  t h e  t ime t h e  c o l l i s i o n  occur red ,  
r e s u l t i n g  i n  t h e  dea th  f o r  which 
t h e  defendant  was  laced on t r i a l .  
It was n o t  neces sa rv  t o  show t h a t  
t h e r e  was a d d i t i o n a l  neg l igence  
when t h e  c o l l i s i o n  occurred and 
no e r r o r  was committed on t h e    art 
of t h e  c o u r t  when he r e f e r r e d  I n  
h i s  charges  t o  a  " c o l l i s i o n "  and 
d id  n o t  p l a c e  upon t h e  s t a t e  t h e  
burden of e s t a b l i s h i n g  beyond a  
r ea sonab le  doubt t h a t  t h e r e  was 
some f u r t h e r  wrongdoing on t h e  
v a r t  of t h e  defendant  b e f o r e  con- 
b i c t i o n  would be  warrante'd. The - - 
p r o v i s i o n  of t h e  s t a t u t e  w i t h  r e f -  
e rence  t o  t h e  dea th  of a  person 
be ing  "caused" by t h e  ope ra t ion  
of t h e  c a r  i s  t h e  e a u i v a l e n t  of 
s t a t i n g  t h a t  dea th  r e s u l t e d  from 
h i s  misconduct which had i t s  i n -  
c e ~ t i o n  a t  t h e  t ime he took con- 
t r o l  of t h e  c a r  and proceeded t o  
o p e r a t e  i t  wh i l e  n o t  i n  possess ion  - - -  - - .  
o t  h i s  t a c u l t i e s .  

Baker, s u  r a  a t  18-19, c i t i n g  Roddenberry, 
sup ra  a t  +-85. 5  

This  a n a l y s i s  r e v e a l s  t h a t  i n  $860.01(2) t h e  element of a  de- 

f e n d a n t ' s  neg l igence  i s  e s t a b l i s h e d  i f  i t  i s  shown t h a t  h e  was 

n o t ,  a t  t h e  t ime ,  i n  possess ion  of h i s  f a c u l t i e s  due t o  t h e  

vo lun ta ry  u s e  of i n t o x i c a n t s .  Negligence occurs  a t  t h e  t ime 

t h e  i n t o x i c a t e d  d r i v e r  e n t e r s  t h e  v e h i c l e  and proceeds t o  

o p e r a t e  i t ,  and t h a t  neg l igence  a t t a c h e s  a t  t h e  t ime t h e  c o l -  

l u s i o n  occurs  - i t  i s  - n o t  neces sa ry  t o  show a d d i t i o n a l  n e g l i -  

gence o r  f u r t h e r  wrongdoing on t h e  p a r t  o f . t h e  defendant  when 



3 t h e  c o l l i s i o n  occu r s .  Baker, supra .  The   odd en berry Court 

4 f u r t h e r  h e l d  t h a t  t h e  word "caused" i n  §860.01(2) i s  t h e  equi -  

v a l e n t  of s t a t i n g  t h a t  t h e  dea th  r e s u l t e d  from t h e  de fendan t ' s  

misconduct which began when he  took c o n t r o l  and opera ted  t h e  

c a r  wh i l e  n o t  i n  possess ion  of h i s  f a c u l t i e s .  Baker, sup ra .  

Examination of t h e  evidence adduced a t  t r i a l  i n  t h e  

c a s e  a t  b a r  r evea l ed  t h a t  t h e  P e t i t i o n e r  consumed two bee r s  

(R  753) and one and a  h a l f  s co t ch  and wa te r s  (R  758-759), g o t  

i n t o  h i s  c a r ,  was observed swerving and speeding a s  h e  opera ted  

i t  (R 385, 658 ) ,  h e  passed a  c a r  on t h e  r i g h t  and began t r a v e l -  

i n g  i n  an emergency l a n e  where he  s t r u c k  t h e  p e d e s t r i a n  v i c t i m  

( R  388-389). P e t i t i o n e r  was t h e r e a f t e r  observed by a  p o l i c e  

o f f i c e r  a s  having an odor of a l coho l  about h i s  pe r son ,  blood- 

s h o t  e y e s ,  s l u r r e d  speech,  and d i f f i c u l t y  w i th  h i s  ba lance  ( R  . 
250-251). A t  t h e  t ime t h e  b r e a t h a l y z e r  t e s t  was admin i s t e r ed ,  

t h e  t e s t  r e s u l t s  r evea l ed  P e t i t i o n e r ' s  blood a l c o h o l  con ten t  a t  

.15% ( R  477) .  ~ h e ' t o t a l i t ~  of t h e  c i rcumstances  was s u f f i c i e n t  

t o  demonstra te  t h a t  a  dea th  occurred from t h e  i n t o x i c a t e d  P e t i -  

t i o n e r ' s  ope ra t ion  of a  v e h i c l e  i n  a  r e c k l e s s  manner, and,  a s  

such,  t h e  evidence was s u f f i c i e n t  t o  suppor t  t h e  convic t ion  f o r  

t h e  l e s s e r  included v e h i c u l a r  homicide. 5  

I n  t h a t  r e g a r d ,  t h e  c o n t r i b u t o r y  neg l igence  of t h e  v i c t i m ,  
t h a t  which P e t i t i o n e r  wished t o  adduce, was i r r e l e v a n t .  

4 !I . . . and i f  t h e  dea th  of  any human be ing  be  caused by t h e  
ope ra t ion  of a  motor v e h i c l e  by any person w m n t o x i c a t e d  

I 1  

5  I n  any e v e n t ,  a s  a  ca tegory  1 l e s s e r  included o f f e n s e  of t h e  



In Baker, supra a t  20, t h i s  Court recognized t h a t  

1 1  . . .  t h e  opera t ion  of a  motor v e h i c l e  while  in tox ica ted  i s  a  

r eck less  (and t h e r e f o r e  culpable)  a c t  . . . ". In doing s o ,  t h i s  

Court acknowledged t h a t  t h e  element of §860.01(2) D . W . I .  man- 

s l augh te r ,  t h a t  t h e  defendant be in tox ica ted  a t  t h e  time he 

operated t h e  v e h i c l e ,  inhe ren t ly  involved t h e  vehicular  homi- 

c i d e  element t h a t  t h e  defendant operated t h e  v e h i c l e  i n  a  reck- 

l e s s  manner. As such, t h e  recklessness  of veh icu la r  homicide 

i s  "an e s s e n t i a l  aspect" of D . W . I .  manslaughter. - See Brown v .  

S t a t e ,  206 So.2d 377, 281-2 (F la .  1968) .  The l e g i s l a t i v e  i n -  

t e n t  behind §860.01(2) t o  be a  s t r i c t  l i a b i l i t y  o f fense ,  without 

r equ i r ing  proof of negl igence,  was simply f o r  such l e g i s l a t i o n  

t o  opera te  a s  a  d e t e r r e n t  t o  those who c r e a t e  a  recognized and 

se r ious  s o c i a l  problem. Baker, supra.  Fur the r ,  S860.01 r e -  

f l e c t s  malum i n  s e  conduct, which i s  "... i nhe ren t ly  and essen- 

6  t i a l l y  e v i l  ...", and j u s t i f i e s  t h e  imposit ion of s t r i c t  crim- 

i n a l  l i a b i l i t y .  Baker, supra.  Therefore,  while  recklessness  o r  . 

negligence i s  not  an express element of §860.01(2) t o  be proven, 

i n  order  t o  b o l s t e r  t h e  s t a t u t e ' s  d e t e r r e n t  q u a l i t y ,  i t  remains 

( c o n t . )  charged of fense  of D . W . I .  manslaughter, t h e  ju ry  
could have properly exercised i t s  ardon power i n  so 
convict ing P e t i t i o n e r  of vehicular  ==-a7 homici e  See Ba i l e  v  -+ S t a t e ,  224 So.2d 296 (F la .  1969).  As such, t h e  t r i a  court  
d i d o t  e r r  i n  precluding P e t i t i o n e r  from adducing evidence 
on t h e  v i c t i m ' s  cont r ibutory  negligence s i n c e  t h e  charged 
o f fense ,  D . W . I .  manslaughter, was a  s t r i c t  l i a b i l i t y  o f fense ,  
a l b e i t  vehicular  homicide was a  l e s s e r  included of fense  of 
which P e t i t i o n e r  could be convicted.  

BLACK'S LAW D I C T I O N A R Y  865 (5 th  ed. 1979).  



an acknowledged inherent  a spec t ,  o r  e v i l ,  i n  opera t ing  an auto- 

mobile while  i n t o x i c a t e d ,  and i s ,  as  such, an element of both 

vehicular  homicide and D . W . I .  manslaughter. The s t r i c t  l i a b i l i -  

t y  of D . W . I .  manslaughter does not  d e t r a c t  t h e  r eck less  aspects  

o r  na tu re  of t h e  of fense .  

Being t h a t  negligence o r  recklessness  i s  inherent  i n  

opera t ing  a  motor v e h i c l e  while  i n t o x i c a t e d ,  t h e  required proof 

i n  5860.01 ( 2 )  , t h a t  t h e  defendant was in tox ica ted  a t  t h e  time 

he operated t h e  v e h i c l e ,  i s  t h e  same as  t h e  requi red  proof i n  

vehicular  homicide, t h a t  t h e  defendant operated t h e  v e h i c l e  i n  

a  r eck less  manner. Albei t  based upon a  " s t r i c t "  Blockburger 

ana lys i s  t h e  l e s s e r  included argument seems t o  f a i l ,  - see  Higdon, 

supra ,  c l o s e r  ana lys i s  r evea l s  t h a t  both veh icu la r  homicide and 

5860.01 ( 2 )  D.W.  I .  manslaughter do r e q u i r e  proof of r eck lessness ,  

because, i n  proving t h e  D . W . I .  manslaughter element t h a t  t h e  de- 

fendant was in tox ica ted  a t  t h e  time he operated t h e  v e h i c l e ,  t h e  

prosecut ion has as  we l l  proven t h e  defendant ' s  recklessness .  In  

t h i s  regard ,  Borges, supra ,  i s  s a t i s f i e d  because t h e  recklessness  

element of t h e  l e s s e r  included 0ffens.e of veh icu la r  homicide i s  

an inheren t ly  proved element of t h e  g r e a t e r  of fense  of D . W . I .  

manslaughter. Hence, i t  i s  necessary t o  prove veh icu la r  homi- 

c ide  i n  order  t o  prove D . W . I .  manslaughter; t h e  elements r e -  

quired t o  be proven t o  e s t a b l i s h  veh icu la r  homicide a r e  a l s o  r e -  

quired t o  be proven, along with more, t o  e s t a b l i s h  D . W . I .  man- 

s l augh te r .  See Borges, supra.  - 
The l e g i s l a t i v e  i n t e n t ,  and pub l i c  p o l i c y ,  of punish- 



i n g  drunk d r i v e r s ,  i s  n o t  served by t h e  r e s t r i c t i v e  i n t e r p r e t a -  

t i o n  of §860.01(2) and t h e  l e s s e r  inc luded  o f f e n s e s  t h e r e t o  a s  

a sc r ibed  by t h e  P e t i t i o n e r  and t h e  c o u r t s  i n  Mastro v .  S t a t e ,  

448 So.2d 626 ( F l a .  2nd DCA 1984) and Houser v .  S t a t e ,  456 So. 

2d 1265 ( F l a .  1s t  DCA 1984) .  The Respondent main ta ins  t h a t  pur-  

suan t  t o  t h i s  i n h e r e n t  and acknowledged r eck le s snes s  involved 

i n  o p e r a t i n g  an automobile wh i l e  i n t o x i c a t e d ,  Baker, supra  a t  

20, t h e  l e g i s l a t i v e  and j u d i c i a l  response t o  t h e  problem of 

drunk d r i v e r s  c e r t a i n l y  r e q u i r e s  t h a t  v e h i c u l a r  homicide be a 

l e s s e r  inc luded  o f f e n s e  t o  D . W . I .  manslaughter ;  and t h i s  r e -  

sponse has  been f u l f i l l e d  by t h i s  Cour t ' s  de s igna t ion  of veh ic -  

u l a r  homicide a s  such Category 1 l e s s e r  inc luded  o f f e n s e .  

F u r t h e r ,  s i n c e  v e h i c u l a r  homicide i s  a des igna ted  Category 1 

l e s s e r  included o f f e n s e  of D . W . I .  manslaughter ,  t h e  P e t i t i o n e r  

was c l e a r l y  on n o t i c e  t h a t  v e h i c u l a r  homicide could be a l e s s e r  

inc luded  o f f e n s e  t o  t h a t  which was charged,  and h e  could be s o  

convicted of t h a t  o f f e n s e .  

I n  conc lus ion ,  t h i s  Court has  determined v e h i c u l a r  

homicide t o  be a Category 1 l e s s e r  inc luded  o f f e n s e  of  D . W . I .  

manslaughter ,  and bo th  t h e  t r i a l  c o u r t  and Fourth  D i s t r i c t  

Court below accord ing ly  accorded defe rence  t o  t h a t  determina- 

t i o n .  Since t h i s  C o u r t ' s  reasons  f o r  such de te rmina t ion  a r e  

n o t  o v e r t l y  ev iden t  i n  t h e  schedule ,  o r  i n  c a s e  law, Respondent 

has  a t tempted h e r e i n  t o  j u s t i f y  t h a t  Category 1 d e s i g n a t i o n ,  

and main ta ins  t h a t  v e h i c u l a r  homicide i s  p rope r ly  a n e c e s s a r i l y  

l e s s e r  included o f f e n s e  of D . W . I .  manslaughter .  



CONCLUSION 

Based on t h e  f o r e g o i n g  arguments  and a u t h o r i t i e s  

c i t e d ,  Respondent r e s p e c t f u l l y  submi t s  t h a t  no e r r o r  was commit- 

t e d  by t h e  t r i a l  c o u r t ,  and r e s p e c t f u l l y  r e q u e s t s  t h a t  t h e  d e c i -  

s i o n  of  t h e  F o u r t h  D i s t r i c t  Court  of  Appeal b e  a f f i r m e d .  
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