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STATEMENT OF THE ISSUES 

I. PURSUANT TO FLORIDA STATUTES 5161.051 (1981), IS 
THE STATE ENTITLED TO ACCRETED LAND OF ONLY THE 
UPLAND OWNER, AS HELD BY THE DISTRICT COURT BELOW, 
INASMUCH AS VESTING TITLE IN THE STATE TO THE 
ACCRETED LAND OF ALL UPLAND LITORRAL OWNERS, 
WHETHER OR NOT THEY PARTICIPATED IN OR CONTRIBUTED 
TO THE IMPROVEMENT, WOULD BE AN UNCONSTITUTIONAL 
TAKING OF PROPERTY WITHOUT COMPENSATION? . 

11. DID THE DISTRICT COURT RULE PROPERLY THAT TO THE 
EXTENT FLORIDA STATUTES H161.051 (1981) MAY APPLY 
TO UPLAND LITTORAL OWNERS LIKE SAND KEY, IT IS A 
STATUTE IN DEROGATION OF THE COMMON LAW, AND THUS, 
MUST BE STRICTLY CONSTRUED TO APPLY ONLY TO THE 
UPLAND OWNER OF THE IMPROVED LAND? 



STATEMENT OF THE CASE 

P l a i n t i f f - R e s p o n d e n t  Sand Key A s s o c i a t e s ,  L imi ted  

("SAND K E Y " )  a d o p t s  t h e  S t a t emen t  Of The Case o f  Defendant-  

P e t i t i o n e r ,  The Board of  T r u s t e e s  o f  t h e  I n t e r n a l  Improvement 

T r u s t  Fund ( t h e  "STATE"), w i t h  t h e  f o l l o w i n g  m o d i f i c a t i o n s .  

The D i s t r i c t  Cour t  o f  Appeal ,  Second D i s t r i c t ,  o f  

t h e  S t a t e  o f  F l o r i d a  r e v e r s e d  an o r d e r  o f  F i n a l  P a r t i a l  Sum- 

mary Judgment i n  f a v o r  of t h e  STATE e n t e r e d  i n  t h e  C i r c u i t  

Cou r t  o f  t h e  S i x t h  J u d i c i a l  C i r c u i t ,  i n  and f o r  P i n e l l a s  

County, and c e r t i f i e d  a  q u e s t i o n  t o  t h i s  Cou r t .  The symbol 

"Appn" w i l l  r e f e r  t o  t h e  Appendix t o  t h i s  B r i e f .  

SAND KEY f i l e d  a  Complaint  i n s t i t u t i n g  t h i s  a c t i o n  

i n  t h e  C i r c u i t  C o u r t ,  s e e k i n g  t o  q u i e t  t i t l e  t o  a c c r e t i o n s  t o  

c e r t a i n  r e a l  p r o p e r t y  s i t u a t e d  on Sand Key i n  C l e a r w a t e r ,  

F l o r i d a .  (Appn 1 ) .  The STATE answered,  i n t e r p o s i n g  a n  Af- 

f i r m a t i v e  Defense t o  t h e  e f f e c t  t h a t  t h e  STATE c la imed  t i t l e  

t o  t h e  a c c r e t i o n s  by o p e r a t i o n  o f  F l o r i d a  S t a t u t e s  9161.051 

( 1 9 8 1 ) .  ' (Appn 7 ) .  SAND KEY f i l e d  a  Reply,  deny ing  t h e  

averments  of  t h i s  A f f i r m a t i v e  Defense .  (kppn 10 ) .  

SAND KEY s u b s e q u e n t l y  moved t o  amend i t s  Complaint ,  

by add ing  a  s e p a r a t e  Count 11 ,  and making t h e  o r i g i n a l  Com- 

p l a i n t  Cou'nt I .  (Appn 11 ) .  The t r i a l  c o u r t  g r a n t e d  t h i s  

Motion on J anua ry  1 7 ,  1984. (Appn17 ) .  Both Counts  o f  t h e  

Amended Complaint  sough t  a  judgment q u i e t i n g  t i t l e  t o  t h e  

r e a l  p r o p e r t y  d e s c r i b e d  t h e r e i n ,  on s e p a r a t e  l e g a l  t h e o r i e s .  



Count I i s  based  on F l o r i d a  law, and Count I 1  i s  based  on 

F e d e r a l  law. 

SAND KEY f i l e d  a  Motion f o r  Summary Judgment a s  t o  

Count I on ly ,  con t end ing  t h a t  F l o r i d a  S t a t u t e s  6161.051 (1981)  

was u n c o n s t i t u t i o n a l  a s  a p p l i e d ;  and t h e r e f o r e  t h e  STATE had 

no l e g a l  b a s i s  t o  c l a i m  t i t l e  t o  t h e  a c c r e t i o n s .  (Appn ) .  

A t  t h e  h e a r i n g  on SAND K E Y ' S  Motion, t h e  STATE moved i n s t a n t e r  

f o r  Summary Judgment, s eek ing  a  d e c l a r a t o r y  judgment t h a t  

F l o r i d a  S t a t u t e s  §161.051 (1981)  was c o n s t i t u t i o n a l .  

(Appn 28 ) .  The t r i a l  c o u r t  e n t e r e d  an Order  s t y l e d  " F i n a l  

P a r t i a l  Summary Judgment", which den i ed  SAND K E Y ' S  Motion, 

and g r a n t e d  t h e  STATE'S Motion, i s s u i n g  a  F i n a l  D e c l a r a t o r y  

Judgment which e x p r e s s l y  d e c l a r e d  t h a t  p u r s u a n t  t o  F l o r i d a  

S t a t u t e s  9161.051 ( 1 9 8 1 ) ,  t h e  STATE h o l d s  t i t l e  t o  all t h e  

a c c r e t i o n  t h a t  r e s u l t e d  from works and improvements d e s c r i b e d  

i n  t h a t  S t a t u t e ,  i n c l u d i n g  a c c r e t i o n  t o  t h e  p r o p e r t y  o f  up- 

l and  l i t t o r a l  owners who n e i t h e r  p a r t i c i p a t e d  i n  n o r  c o n t r i -  

bu t ed  t o  t h e  improvement, and t h a t  t h e  S t a t u t e  was c o n s t i t u -  

t i o n a l  a s  s o  a p p l i e d .  (Appn 2 9 ) .  The t r i a l  c o u r t  den i ed  

SAND KEY immediate p o s s e s s i o n  of  t h e  r e a l  p r o p e r t y  i n  con- 

t r o v e r s y ,  and f u r t h e r  e n j o i n e d  SAND KEY from t a k i n g  immediate 

p o s s e s s i o n  o f  t h i s  r e a l  p r o p e r t y .  (Appn 2 9 ) .  

SAND KEY f i l e d  a  Not ice  of  Appeal t o  t h e  D i s t r i c t  Cour t  

( A p p n 3 1 ) ,  which r e v e r s e d  t h e  C i r c u i t  c o u r t ' s  o r d e r  i n  an o p i n i o n  

(Appn 32 ) h o l d i n g  t h a t  t h e  C i r c u i t  c o u r t ' s  c o n s t r u c t i o n  of t h e  



Statute effectively divested SAND KEY of its property rights 

without compensation. (Appn35 ) .  The District Court ruled 

that the Statute was in derogation of the common law and 

therefore must be strictly construed. (Appn 35). Construing 

the Statute strictly and saving it from constitutional infir- 

mity, the District Court held that the Statute applies only 

to the upland owner of the improved property, and thus the 

disputed five acres of accreted property and all property 

rights incident thereto belong to SAND KEY. (Appn 36). 

In its opinion reversing the Circuit Court, of 

which petitioner seeks review, the District Court certified 

the following question to this Court: 

"PURSUANT TO SECTION 161.051, FLORIDA 
STATUTES (1981), IS THE STATE ENTITLED 
TO ACCRETED LAND OF ONLY THE UPLAND 
OWNER OF THE IMPROVED PROPERTY OR TO 
THE ACCRETED LAND OF ALL UPLAND LITTORAL 
OWNERS, WHETHER OR NOT THEY PARTICIPATED 
IN OR CONTRIBUTED TO THE IMPROVEMENT?" 



STATEMENT.OF THE FACTS 

SAND KEY adopts  t h e  STATE'S Sta tement  Of The F a c t s ,  

w i th  t h e  fo l lowing  m o d i f i c a t i o n s .  

SAND KEY o p e r a t e s  a  beach f ron t  r e s o r t  h o t e l  on Sand 

Key, i n  Clearwater ,  F l o r i d a .  I t  d e r i v e s  t i t l e  t o  r e a l  prop- 

e r t y  f r o n t i n g  t h e  Gulf of Mexico through a  United S t a t e s  P a t e n t  

g ran t ed  t o  i t s  p redeces so r  i n  i n t e r e s t  i n  1883. (Appn 1 6 ) .  

I n  1974, t h e  STATE i s s u e d  a  permi t  f o r ,  and subse- 

q u e n t l y  c o n s t r u c t e d ,  a  j e t t y  on t h e  sou th  s i d e  of  Clearwater  

Pas s ,  approximately  one-half  (1 /2 )  mi le  n o r t h  of SAND K E Y ' S  

upland p r o p e r t y .  SAND KEY n e i t h e r  p a r t i c i p a t e d  i n  t h i s  p r o j e c t ,  

nor  i n  any way c o n t r i b u t e d  t o  t h e  bu i ldup  of  a c c r e t i o n  on i t s  

p r o p e r t y .  (Appn 2 9 ) .  Over t h e  p a s t  s e v e r a l  y e a r s  t h e r e  h a s  

been a  g radua l  bu i ldup  of l and ,  which now exceeds f i v e  ( 5 )  

a c r e s ,  on SAND K E Y ' S  p r o p e r t y  a s  a  r e s u l t  of  a l l u v i o n  d e p o s i t s  

on t h e  t i d e  l a n d s  caused by a c c r e t i o n .  (Appn 2 ) .  The STATE. 

and SAND KEY agree  t h a t  t h i s  g radua l  bu i ldup  i s  a c c r e t i o n .  

(Appn 29) .  The p a r t i e s  a l s o  agree  t h a t  SAND KEY owns t h e  

upland p r o p e r t y .  (Appn 2 8 ) .  

The d i s p u t e  h e r e  c e n t e r s  e n t i r e l y  upon t h e  l e g a l  

q u e s t i o n  of t h e  ownership of  t h e  a c c r e t e d  land .  Although t h e  

STATE concedes t h a t  SAND KEY i n  no way caused o r  c o n t r i b u t e d  

t o  t h e  aczcretion r e s u l t i n g  from t h e  STATE'S own j e t t y  cons t ruc -  

t i o n  (Appn 29 ) ,  t h e  STATE c l a ims  t h a t  i t  h a s  t i t l e  t o  t h e  

a c c r e t e d  land pu r suan t  t o  F l o r i d a  S t a t u t e s  S161.051 (1981) .  



SAND KEY, in the trial court, contended that Florida Statutes 

5161.051 (1981) was unconstitutional as advanced by the 

STATE, inasmuch as such an interpretation would constitute a 

taking of its property without just compensation, in viola- 

tion of both the Federal and State Constitutions. 

Count 11, the federal law claim, is not at issue 

before this Court. No arguments were presented to the trial 

court on this'count. (Appn 29). SAND KEY submits that, as 

the District Court held, it is entitled to immediate posses- 

sion of the accreted land, on the basis that the District 

Court properly construed Florida Statutes $161.051 (1981) 

strictly and constitutionally as applying to only the upland 

owner of the improved property. 



SUMMARY OF THE ARGUMENT 

The District Court properly rejected the STATE'S 

construction of Florida Statutes 5161.051 (the "statute") 

pursuant to which the STATE claims title to the accretion on 

SAND KEY'S upland. The correct construction, the District 

Court ruled, is that when a landowner constructs an "improve- 

ment" under authority of the Statute, title vests in the 

STATE to only such accretion as results on that person's land 

Riparian and littoral landowners have a vested pro- 

perty right to all future accretion provided it is beyond 

their control, whether naturally or artificially caused. The 

fact that the STATE owns submerged tidelands gives it no 

legal right to accretions. The law of Florida, as this Court 

and others have repeatedly reaffirmed, is in complete harmony 

with the common law rule of accretion. The STATE'S highly 

strained argument that it is not is based on dictum 

from a concurrinq opinion in one 1927 case that had 

nothing to do with accretion. 

This vested property right would be taken without 

just compensation and due process of law, in violation of the 

State and Federal Constitutions, if the Statute were applied 

to upland owners who neither participated in nor contributed 

to improvements. In fact, the Statute would then authorize 

the STATE to ccnfiscate all of Florida's privately held beach- 

front land without due process, merely by building jetties 

7 



and causing accretion. Therefore, the construction of the 

Statute urged by the STATE would render the Statute uncon- 

stitutional. 

The District Court properly ruled that because the 

Statute would change the common law rule if applied to all 

upland owners, it must be strictly construed to apply only to 

the owner of the improved property. The latter construction 

is consistent with the common law rule and is the reasonable 

reading of the statutory language. Moreover, by thus con- 

struing the Statute, the District Court saved it from con- 

stitutional infirmity, and a statute should be construed in a 

manner that would render it constitutional. As construed by 

the District Court, the Statute does not apply to the accre- 
t 

tion to SAND KEY'S property, which belongs to SAND KEY under 

the common law. 

Accordingly, this Court should either deny the 

STATE'S petition for review, or grant the petition and either 

affirm in all respects the decision of the District Court, or 

rule the Statute unconstitutional as applied to SAND KEY and 

approve the decision of the District Court in all other 

respects. 



ARGUMENT 

THAT FLORIDA STATUTES H161.051 (1981) 
AS DETERMINED BY THE DISTRICT COURT, 
WOULD RESULT IN AN UNCONSTITUTIONAL 
DIVESTMENT OF PROPERTY RIGHTS WITHOUT 
COMPENSATION IF APPLIED TO UPLAND 
OWNERS, OTHER THAN THE UPLAND OWNER 
OF THE IMPROVED LAND, WHETHER OR NOT 
THEY PARTICIPATED IN OR CONTRIBUTED 
TO THE IMPROVEMENT. 

The only issue on this appeal is the construction and 

constitutionality of Florida Statutes 5161.051 (1981) (the "Sta- 

tute''), which in pertinent part states that: 

"[wlhere any person, firm, corporation, 
county, municipality, township, special dis-. 
trict, or any public agency shall construct 
and install projects when permits have been 
properly issued, such works and improvements 
shall be the property of said person. . . . 
No grant under this section shall affect title 
of the state to any lands below the mean high 
water mark, and any additions or accretions to 
the upland caused by erection of such works or 
improvements shall remain the property of the 
state if not previously conveyed. . . .!I - l/ 

Accretion is new land formed by the deposit of alluvion, 
"an addition to riparian land, gradually and impercepti- 
bly made by the water to which the land is contiguous. 
. . . The test as to what is gradual and imperceptible 
in the sense of the rule is, that though the witnesses 
may see from time to time that progress has been made, 
they could not perceive it while the process was going 
on. Whether it is the effect of natural or artificial 
causes makes no difference." Cou.nty of St. Clair v. 
Lovingston, 90 U.S. (23 Wall) 46, 68, 23 L.Ed. 59 (1874). 



The District Court held, properly, that the Statute: 

"does not explicitly state that it 
applies to ail upland littoral owners . . . 
[and] we hold that it applies only to 
the upland owner of the improved property." 

(Appn 3 5 ) .  It reversed the trial court's holding that the 

Statute applied to all upland owners, including those who, 

like SAND KEY, neither participated in nor contributed to the 

work or improvement. Such a construction, the District Court 

held, would render the statute unconstitutional as violative 

of due process. In the words of the District Court, 

"the lower court's order effectively 
divested Sand Key of its littoral rights 
without compensation. 'I 2 /  - 

(Appn 3 5 ) .  That holding is a simple and correct statement of 

the law: SAND KEY has vested littoral riahts which cannot be 

taken without just compensation and due process, and thus the 

Statute, if applied to SAND KEY, would be unconstitutional. - 

A. SAND KEY, as an Upland Owner, 
Has a Vested Riparian Right 
to Future Accretion Occurring 
on Its Land. 

The District Court recognized that the common law 

gives upland owners: 

"littoral or riparian rights includ[ing] 
the right of ingress and egress from the water 
to the land and the right to the land growing 
out of accretion or reliction. Such property 

2. Emphasis in quoted matter supplied throughout. 



rights are vested and cannot be taken away 
without just cdmpensation. Thiesen v. ~ u i f  
F.&.A. Ry. Co., 75 Fla. 28, 78 So. 491 (1917) ."(~ppn 34) 

This basic tenet of real property law, that a riparian owner 

has a vested right to accretion that occurs on his land, has 

been consistently reaffirmed by Florida courts over the years. 

See, e.g., State of Florida and Board of Trustees of the - 
Internal Improvement Trust Fund v. Florida National Proper- 

ties, Inc., 338 So. 2d 13 (Fla. 1976); Brickell v. Trammel, 

77 Fla. 544, 82 So. 221 (1919); Thiesen, supra; Broward v. 

Mabry, 58 Fla. 398, 50 So. 826 (1909); Gillilan v. Knighton, 

420 So. 2d 924 (Fla. 2d DCA 1982); Board of Trustees of the 

Internal Improvement Trust Fund v. Medeira Beach Nominee, 

Inc., 272 So. 2d 209 (Fla. 2d DCA 1973); Mexico Beach Corp. 

v. St. Joe Paper Co., 97 So. 2d 708 (Fla. 1st DCA 1957), 

cert. den. 101 So. 2d 817 (Fla. 1958). 

Over a century ago, the Supreme Court of the United 

States spelled out the nature and origin of the vested property 

right to accretion resulting from the deposit of alluvion: 

"1n light of the authorities, alluvion 
may be defined as an addition to riparian 
land, gradually and imperceptibly made by the 
water to which the land is contiguous. It is 
different from reliction. . . . The riparian 
right to future alluvion is a vested right. 
It is an inherent and essential attribute of 
the original property. The title to the in- 
crement rests in the law of nature. It is the 
same with that of the owner of a tree to its 
fruits and of the owner of flocks and herds to 
their natural increase. The right is a na- 
tural, not a civil, one. The maxim "Qui sen- 



tit onus debet  s e n t i r e  commodum" l i e s  a t  i t s  
foundat ion.  The owner t akes  t h e  chance of 
i n j u r y  and of b e n e f i t  a r i s i n g  from t h e  s i t u a -  
t i o n  of the  proper ty .  I f  t h e r e  be a  gradual 
l o s s ,  he must bear  i t ;  i f  a  gradual  ga in ,  it  
i s  h i s .  I t  

County of S t .  C l a i r  v .  Lovingston, 90 U . S .  (23 Wall) 46, 

68-69, 23 L.Ed. 59, 64 (1874).  The c o u r t s  of t h i s  S t a t e  have 

u n f a i l i n g l y  followed t h i s  d o c t r i n e .  In Medeira Beach, supra,  

where t h e  c o u r t  he ld  t h a t :  

" [ t l i t l e  t o  acc re ted  lands by t h e  g r e a t  
weight of a u t h o r i t y  v e s t s  i n  t h e  r i p a r i a n  
owners of abu t t ing  lands .  " 

(272 So. 2d a t  211-12), i t  counted t h e  r i g h t  t o  acc re t ion  among 

t h e  many " g r e a t e r  r i g h t s "  enjoyed by wa te r f ron t  owners and pro- 

t e c t e d  by law, inc luding  commercial e x p l o i t a t i o n  of water access ,  

views and wharfing r i g h t s .  

1. The STATE'S Common Law Ownership of 
Submerged Lands Gives I t  No'Right t o  
New Land Formed by Accret ion.  

Because t h e  r i p a r i a n  o r  l i t t o r a l  owner has  a  ves ted  

r i g h t  t o  a c c r e t i o n s ,  t h e  government cannot d e f e a t  t h a t  r i g h t  

by claiming t i t l e  t o  once-submerged lands .  Regardless of 

whether a  s t a t e  may hold t i t l e  t o  s o i l  covered by water,  once 

a c c r e t i o n  occurs and a l l u v i o n  encroaches upon t h e  t i d e  land; 

t h e  acc re ted  land v e s t s  i n  t h e  upland owner. Shively v .  

Bowlby, 152 U.S. 1 ,  14 S . C t .  548, 38 L.Ed. 331 (1894) .  The 

r a t i o n a l e  f o r  t h i s  r u l e  i s  t h a t  t h e  s t a t e  has  ownership of 

submerged lands only because they a r e  submerged: 



"The ordinary high water mark is well 
established as the dividing line between pri- 
vate riparian and sovereign or public owner- 
ship of the land beneath the water. This di- 
viding line was not chosen arbitrarily. 

"It is apparent that the reasoning behind 
this line is demonstrated in the day to day 
utilization of the waterfront property by its 
riparian owner. Although the mean or high 
water mark is an average over a number of 
years, the daily mark of a high tide on the 
shore gives both the riparian and the public 
notice of their possible use of the land on 
either side of the mark. Freezing the bound- 
ary at a point in time . . . as is suggested 
here by the state, not only does damage to all 
the considerations above but renders the or- 
dinary high water mark useless as a boundary 
line clearly marking the riparian's rights and 
the sovereign' s rights. I' 

Medeira Beach, supra, 272 So. 2d 213. 

2. The Law Recognizes No Differences between 
Naturally and Artificially Caused Accretion. 

The District Court properly refused to draw any 

distinction between accretions resulting in part from man- 

made structures, as here, and those resulting solely from 

natural forces. While the latter ca-se has arisen more often, 

the settled common law rule treats the former case identi- 

cally. 

In County of St. Clair v .  Lovingston, supra, where 

the United States Supreme Court spelled out the doctrine of 

accretion, it made clear that: 

"~l~luvion may be defined as an addition 
to riparian land, gradually and imperceptibly 



made by t h e  wa t e r  t o  which l a n d  i s  con t i guous .  
. . . Whether it i s  t h e  e f f e c t  o f  n a t u r a l  o r  
a r t i f i c i a l  c a u s e s  makes makes no d i f f e r e n c e . "  

90 U.S. ( 2 3  Wal l )  a t  68.  3 /  - 

Where t h e  q u e s t i o n  o f  a r t i f i c i a l l y  caused  a c c r e t i o n  

h a s  a r i s e n  i n  t h e  Cour t s  o f  o u r  S t a t e ,  no d i s t i n c t i o n  e v e r  

h a s  been drawn. For example, i n  Medeira Beach, s u p r a ,  t h i s  

Cour t  was c a l l e d  upon t o  d e c i d e  whether  "a  s t r i p  of  a c c r e t e d  

l and  become[s ]  t h e  p r o p e r t y  o f  t h e  up land  r i p a r i a n  owner even 

where t h e  a c c r e t i o n  i s  t h e  r e s u l t  of  a  l a w f u l  e x e r c i s e  o f  t h e  

p o l i c e  power by a  m u n i c i p a l i t y  t o  p r e v e n t  beach e r o s i o n , "  272 

So. 2d a t  211. I t  answered t h a t  q u e s t i o n  w i t h  an unequ ivoca l  

ye s ,  h o l d i n g  t h a t :  

"whether  t h e  a c c r e t i o n  i s  
t h e  e f f e c t  o f  n a t u r a l  o r  a r t i f i -  
f i c i a l  c a u s e s  make no d i f f e r -  
ence .  " 

272 So.2d a t  212, c i t i n g  County o f  S t  C l a i r  v .  Lovingston,  

s u p r a .  4 /  - 

3 .  The STATE q u o t e s  from c a s e s  t h a t  ment ion t h a t  a c c r e t i o n  i s  
a  n a t u r a l  p r o c e s s ,  t h e n  adds  emphasis  t o  t h e  word " n a t u r a l " ,  
d i s i n g e n u o u s l y  a t t e m p t i n g  t o  imply t h a t  t h e r e  i s  a  d i f f e r e n c e  
between a c c r e t i o n  o c c u r r i n g  w i t h o u t  human i n t e r v e n t i o n  and 
a c c r e t i o n  s e t  i n  motion by an  a r t i f i c i a l  i n s t r u m e n t a l i t y .  
The p r o c e s s  of  a c c r e t i o n  -- l and  b u i l d i n g  up from d e p o s i t  o f  
a l l u v i o n  -- i s  always a  " n a t u r a l "  p r o c e s s ,  which i s  a l l  t h a t  
t h e  STATE'S c a s e s  s ay .  There  i s  no l e g a l  s i g n i f i c a n c e  t o  
whether  t h e  u n d e r l y i n g  cause  i s  man-made.' 

4 .  The Medeira Beach c o u r t  d i d  n o t  s q u a r e l y  a d d r e s s  i t s e l f  t o  
t h e  e f f e c t  of  F l o r i d a  S t a t u t e s  5161.051 ( 1 9 8 1 ) ,  because  t h e  
e r o s i o n  c o n t r o l  p r o j e c t  t h e r e  i n  q u e s t i o n  p r e d a t e d  t h e  s t a -  
t u t e ' s  enactment ,  b u t  obse rved  it t o  be  o f  q u e s t i o n a b l e  con- 
s t i t u t i o n a l i t y  (272 So. 2d a t  2 1 4 ) .  



Of cour se ,  t h e  common law r u l e  i s  premised on t h e  

f a c t  t h a t  a c c r e t i o n s  a r e  u s u a l l y  beyond t h e  upland owner ' s  

c o n t r o l .  But an excep t ion  t o  t h a t  r u l e  -- r e s e r v i n g  t i t l e  t o  

t h e  s t a t e  when a  r i p a r i a n  p r o p e r t y  owner h a s  caused o r  pa r -  

t i c i p a t e d  i n  t h e  bu i ldup  of a c c r e t i o n  on h i s  own land  -- i s  

c l e a r l y  i n a p p l i c a b l e  h e r e .  The p a r t i e s  admit  t h a t  SAND KEY 

d i d  n o t ,  i n  any way, consen t  t o ,  p a r t i c i p a t e  i n ,  o r  cause  t h e  

a c c r e t i o n  t h a t  occur red  on i t s  sho re .  (Appn 2 9 ) .  A s  t h e  

I l l i n o i s  Supreme Court  exp la ined  i n  Brundage v .  Knox, 279 

117 N . E .  

"When t h e  a c c r e t i o n  i s  due,  wholly o r  i n  
p a r t ,  t o  a r t i f i c i a l  causes ,  and t h o s e  causes  
a r e  n o t  t h e  a c t  of  t h e  p a r t y  owning t h e  o r i -  
g i n a l  sho re  l and ,  t h e  d e c i s i o n s  h o l d ,  and 
j u s t i c e  would seem t o  r e q u i r e ,  t h a t  t h e  same 
r u l e s  p r e v a i l  a s  t o  ownership of  t h e  a c c r e t i o n  
a s  i n  t h e  ca se  of  a c c r e t i o n s  formed s o l e l y  by 
n a t u r a l  causes  . . . 'upon no p r i n c i p l e  of 
reason  o r  j u s t i c e  should he ( a n  upland owner) 
be dep r ived  of a c c r e t i o n s  f o r c e d  upon him by 
t h e  l a b o r  .of ano the r  wi thout  h i s  consen t  o r  
connivance.  and t h u s  c a s t  o f f  from t h e  b e n e f i t  , -  - 

of h i s  o r i g i n a l  p rop r i e to r sh ip . " '  , 

I d .  a t  - - , 117 N . E .  a t  128 (emphasis  added) ( c i t i n g  

Lovingston v .  S t .  C l a i r  County, 64 I l l .  6 3 ) .  These p r i n c i p l e s  

a r e  and have always been t h e  law i n  n e a r l y  eve ry  s t a t e  of t h e  

United S t a t e s .  See, h n n o t . ,  63 A.L.R.3d 249, 265 (1975) .  

3 .  The Thrus t  Of The S t a t e ' s  Argument Res t s  Upon 
Dictum Quoted Out Of Context  From A Concurring 
Opinion I n  An E n t i r e l y  Inappos i t e  Case. 

The STATE sugges t s  t h a t  F l o r i d a ' s  common law of  

a r t i f i c i a l  a c c r e t i o n  i s  no t  what t h e  Second D i s t r i c t  he ld  

15  



it to be in Medeira Beach, and not what Lovingston and count- 

le,ss other decisions in virtually every common law jurisdic- 

tion have held it to be..?/ Instead, the STATE pretends that 

under Florida law, artificially caused accretions belong to 

the STATE, even when accreting to the upland of an owner who 
! 

did not participate in or contribute to the accretion. In 

support of its assertion that Florida's common law rule has 

always been different from the universal common law rule, the 

STATE cites not one single decision, for in fact our courts 

have followea the majority rule --  - see, e. g., Medeira Beach 

-- and have never once followed the supposed rule advanced by 
the STATE. See Florida National Properties, supra. 

The STATE'S contention that in 1965 Florida had no 

common law rule of ownership for artificially caused accre- 

tion is baseless. Florida Statutes 52.01 (1981) provides: 

"The common and statute laws of England 
which are of a general and not a local 
nature, with the exception hereinafter 
mentioned, down to the fourth day of 
July, 1776, are declared to be of force 
in this state; provided, the said statutes 
and common law be not inconsistent with 
the constitution and laws of the United 
States and the acts of the legislature of 
this state." 

Thus, Florida has always followed the English common law rule 

"not only as declared by the English courts, but also as de- 

clared by the courts of the American states". Coleman v. 

Davis, 120 So. 2d 56 (Fla. 1st DCA 1960) (Drew, J.). Accord- 

5. See Annot., 63 A.L.R. 3d 249 (1975). 



ingly, before the Statute was enacted, the common law rule, 

as set forth in Section I.A. above, and as articulated in 

County of St. Clair v. Lovingston, supra, for example, was 

plainly the law of this State. See also Florida National -- 
Properties, supra, where this Court held that there had been 

no change in the common law right to accretion. 

Indeed, the STATE'S argument is based upon dictum 

quoted out of context from a concurrence in a totally 

inapposite 1927 case. Martin v. Buscfi, 93 Fla. 535, 112 

So. 274 (1927) dealt with the drainage of inland lakes 

and resulting reliction. That decision does not even mention 

accretion, artificial or otherwise, to oceanfront land or 

otherwise, and has nothing to do with the case at bar. Re- 

liction and accretion are distinct and separate phenomena, 

governed by different legal doctrines. The most complete 

definition of accretion, or build-up of alluvion, in Loving- 

ston, supra, points out that "Jilt is different from relic- 

tion . . . . " 90 U.S. at 68-69; 23 L.Ed at 64. l/,artin thus 

properly followed the established common law rule that while 

accretion belongs to the riparian, reliction belongs to the 

Crown. King v. Yarborough, 6 Eng. Rep. 491, 496 (House of 

Lords 1828). The STATE'S purported linkage of the two doc- 

trines is founded extirely on the appearance of the phrase 

f l  the doctrine of accretian and reliction" in a concurrence in 

Marti.n. That phrase, quoted out of context, is the single 



thread by which the STATE'S argument hangs -- and unravels. 
Plainly that some decisions have in dicta referred to both 

accretion and reliction in passing provides no support to 

the STATE'S position here. That this is the cornerstone of 

the STATE'S brief shows precisely how little substance there 

is in its contention. 

B. SAND KEY'S Vested Littoral 
Rights May Not Constitution- 
ally Be Taken by the STATE 
Without Just Compensation 
and Due Process of Law. 

The District Court applied the well-settled Florida 

law that once vested, the 

"riparian rights . . . in the land growing 
out of accretion . . . cannot be taken away 
without just compensation. Thiesen v .  ~ u l f ,  
F. & A. Ry. Co., 75 Fla 28, 78 So. 491 (1917). 

 h he lower court's order [by applying the 
Statute to upland owners other than the upland 
owner of the improved land] effectively di- 
vested Sand Key of its littoral rights without 
compensation." 

(Appn 35 ) .  Thus, if this Court were to adopt a different con- 

struction than the District Court, the Statute would be un- 

constitutional as applied, for denial of due process of law. 

State of Florida and Board of Trustees of the Internal 

Improvement Trust Fund v .  Florida National Properties, Inc., 

supra; Brickell v .  Tramrnell, supra; Thiesen v. Gulf, F. & A. 

Ry. Co., supra; Browal-d v. Mabry, supra; Feller v. Eau Gallie 



Yacht Basin, Inc., 397 So. 2d 1155 (Fla. 5th DCA 1981) 

("Riparian rights exist in Florida as a matter of constitu- 

tional rights and property law"); Kendry v. State Road Dept., 

213 So. 2d 23 (Fla. 4th DCA 1968) ("Riparian rights are pro- 

perty rights that may not be taken without just compensa- 

tion. 'I); Moore v. State Road Dept., 171 So. 2d 25 (Fla. 1st 

DCA 1965); Mexico Beach Corp. v. St. Joe Paper Co., supra. 

This Court has repeatedly affirmed the vksted 

rights of riparian owners against unconstitutional incursions 

by the State. In the leading case of Thiesen v. Gulf F. & A. 

Ry. Co., supra, this Court invalidated the STATE'S purported 

conveyance of rights to tidelands --  in violation of the 
rights of riparian owners -- holding that: 

"Riparian rights we think are property, 
and, being so, the right to take it for public 
use without compensation does not exist. The 
fronting of a lot upon a navigable stream or 
bay often constitutes its chief value and 
desirability, whether for residence or busi- 
ness purposes. The right of access to the 
property over the waters, the unobstructed 
view of the bay, and the enjoyment of the 
privileges of the waters incident to owner- 
ship of the bordering land would not, in 
many cases, be exchanged for the price of an 
inland lot in the same vicinity. In many 
cases, doubtless, the riparian rights incident 
to the ownership of the land were the prin- 
cipal, if not sole, inducement leading to 
its purchase by one and the reason for the 
price charged by the seller." 

75 Fla. at , 78 So. at 507. Accord, Brickell v. Trammel, 

supra, 82 So. at 227. 



The case at bar is remarkably similar to State of 

Florida and Board of Trustees of the Internal Improvement 

Trust Fund v. Florida National Properties, Inc., 338 So. 2d 

13 (Fla. 1976), in which this Court struck down Florida Stat- 

utes 9253.151. That statute purported to deprive riparian 

land owners of their vested rights. It provided for a per- 

manent boundary line between the riparian upland and navi- 

gable water. In its opinion, which this Court 'quoted with 

approval in affirming the judgment, the Circuit Court ob- 

served that: 

"[bly relying upon 5253.151, the State, 
through the Trustees, claims not only the 
lands to which Plaintiff has already gained 
title through the operation of accretion and 
reliction, but also seeks to deny to Plaintiff 
the right to acquire additional property in 
the future through the process of accretion 
and reliction. Both Federal and Florida 
courts have held that an owner of land 
bounded by the ordinary high water mark of 
navigable water is vested with certain 
riparian rights, including the right to 
title to such additional abutting soil or 
land which may be gradually formed or 
uncovered by the processes of accretion 
or reliction, which right cannot be taken 
by the State without payment of just 
compensation. . . . 

co la. Stat. 5253.151 as applied by the 
Trustees in the instant case, constitutes a 
taking of Plaintiff's property, including 
its riparian right to future alluvion or 
accretion, without compensation in vio- 
lation to the due process clause of the 
Fourteenth Amendment of the United States 
Constitution and the due process clause of 
Art. I, Sec. 9, of the Florida Constitu- 
tion. I' 



3 3 8  So. 2d a t  1 7 .  

The p a r a l l e l s  between t h i s  c a s e  and F l o r i d a  N a t i o n a l  

P r o p e r t i e s  a r e  c l e a r .  I f  t h i s  Cour t  were t o  r e v e r s e  t h e  

D i s t r i c t  Cour t  and endo r se  i n s t e a d  t h e  STATE'S proposed con- 

s t r u c t i o n  of  F l o r i d a  S t a t u t e s  $161.051 ( 1 9 8 1 ) ,  t h e  boundary 

l i n e  between t h e  l i t t o r a l  o r  r i p a r i a n  up land  p r o p e r t y  owners '  

l a n d  and n a v i g a b l e  w a t e r s  would be  j u s t  a s  pe rmanen t ly  f i x e d .  

There  would be j u s t  a s  p l a i n  a  t a k i n g  o f  t h e  v e s t e d  r i p a r i a n  

r i g h t s ,  i n c l u d i n g  t h e  r i g h t  t o  a c c r e t i o n ,  a l l  w i t h o u t  j u s t  

compensat ion .  The r e t r o a c t i v e  d e s t r u c t i o n  o f  a  v e s t e d  r i g h t  

v i o l a t e s  t h e  p r e c e p t  o f  due  p r o c e s s  o f  law. See Rupp v .  

Bryan t ,  417 So. 2d 658 ( F l a .  1982 ) ;  V i l l a g e  o f  E l  P o r t a l  v .  

C i t y  of Miami Shores ,  362 So. 2d 275 ( F l a .  1 9 7 5 ) ;  S t a t e  o f  

F l o r i d a  and Board of T r u s t e e s  o f  t h e  I n t e r n a l  Improvement 

T r u s t  Fund v .  F l o r i d a  N a t i o n a l  P r o p e r t i e s ,  I n c . ,  s u p r a ;  

McCord v .  Smith,  43 So. 2d 704 ( F l a .  1949 ) ;  F e l l e r  v .  Eau 

G a l l i e  Yacht Bas in ,  I n c . ,  397 So. 2d 1155 ( F l a .  5 t h  DCA 

1 9 8 1 ) .  Thus, t o  app ly  t h e  S t a t u t e  t o  a l l  up land  owners would 

r e n d e r  it u n c o n s t i t u t i o n a l .  

C. I f  t h e  S t a t u t e  C a r r i e d  t h e  Un- 
c o n s t i t u t i o n a l  C o n s t r u c t i o n  
Urged by t h e  STATE, I t  Would 
Empower t h e  STATE t o  C o n f i s c a t e  
A l l  P r i v a t e  Beachf ron t  P r o p e r t y .  

The STATE'S u n c o n s t i t u t i o n a l  c o n s t r u c t i o n  o f  t h e  

S t a t u t e ,  sound ly  r e j e c t e d  b y  t h e  D i s t r i c t  C o u r t ,  would au tho r -  

i z e  a  mass c o n f i s c a t i o n  by l e g i s l a t i v e  f i a t ,  w i t h o u t  compen- 



sation, of any and all Florida beachfront property. Under 

the STATE'S reading of the Statute, the STATE would be pri- 

vileged to initiate public works projects that cause accre- 

tions to occur to all of our beaches and, in so doing, eli- 

minate virtually all private riparian property in Florida 

without any semblance of notice, hearing, or compensation for 

the taking of a valuable property right, in an unprecedented 

denial of constitutional due process. 

In Michaelson v. Silver Beach Improvement Assoc., 

Inc., 173 N.E.2d 273 (Mass. 1961), the Commonwealth created a 

beach by pumping sand against a,riparian owner's seawall. 

The Supreme Judicial Court of Massachusetts held that the 

riparian owner has title to the newly-created upland because: 

"Otherwise, there would be no limit to the 
Commonwealth's power. Suppose, for example, 
the Commonwealth caused a dredger to move 
along the entire Massachusetts coast, piling ' 

up sand and rock just below the line of pri- 
vate ownership. Navigation might well be 
improved; but, if the contention of the De- 
fendant association were followed, a public 
beach would be created in front of the pro- 
perty of all the littoral proprietors." 

Id. at 277. 

It is incumbent upon this Court to protect the pri- 

vate p,roperty owner's riparian property rights against such 

unconstitutional mass confiscation by the STATE. In doing 

so, this Court should be cognizant that there will be no loss 

of public rights to the foreshore portion of the beach lying 

between the mean high and low tide lines. Public access to 



the beach fronting SAND KEY'S property is protected by law 

and complemented by an immediately adjacent and rather expan- 

sive public beachfront park.' g /  

The District Court properly upheld SAND KEY'S vest- 

ed property right to accretion to its upland by refusing the 

unconstitutional construction of the Statute urged by the 

STATE. This Court, therefore should either deny the STATE'S 

petition for review or, in the alternative, grant the peti- 

tion and either -affirm in all respects the ruling of the 

District Court, or rule the Statute unconstitutional as ap- 

plied to SAND KEY and affirm the decision of .the District 

Court in all other respects. 

6. Ironically, the STATE urges that the unconstitutional 
construction of the Statute permitting a taking without 
any compensation or due process "is in harmony with . . . 
the Save Our Coasts program," under which the STATE 
"has spent millions of dollars buying up beaches and 
shores. . . " (Initial Brief of the STATE, p. 10). If 
the STATE chooses to acquire beachfront land, the Save 
Our Coasts program is a viable, constitutional means of 
doing so. There is no "har,mony" between the constitu- 
tional and the unconstitutional. 



THE DISTRICT COURT PROPERLY RULED THAT TO 
THE EXTENT THE STATUTE MAY APPLY TO UPLAND 
LITTORAL OWNERS LIKE SAND KEY, THE STATUTE 
IS IN DEROGATION OF THE COMMON LAW AND THUS 
MUST BE STRICTLY CONSTRUED TO APPLY ONLY TO 
THE UPLAND OWNER OF THE IMPROVED PROPERTY. 

As Section I.A. above conclusively shows, the 

common law vests riparian and littoral owners with the right 

to all future accretion to their land. As the District 

Court correctly concluded in construing the Statute: 

"To the extent that section 161.051 ap- 
plies to other upland littoral owners who 
neither participated in nor contributed to the 
improvement, the statute is in derogation of 
the common law and must be strictly construed. 
The presumption is that no change in the com- 
mon law is intended unless the statute expli- 
citly so states. Inference and implication 
cannot be substituted for clear expression. 
Carlisle v. Game and Fresh Water Fish Commis- 
sion, 354 So. '2d. 362 (Fla. 1977). 

"Section 161.051 does not explicitly 
state that it applies to all upland littoral 
owners. Therefore, construing the statute 
strictly, we hold that it applies only to 
the upland owner of the improved property. 
Section 161.051 does not affect Sand Key's 
vested right to accretion on its property." 

A'. The Reasonable Construction of the 
Statute Adopted by the District Court 
is Consistent with the Common Law Rule. 

That a statute in derogati~n of the common law must 

be strictly construed and that no change in the common law is 

intended unless the statute is explicit in that regard are 



fundamental wrinciples of statutory construction. - See, e.g., 

Carlisle v .  Game and Fresh Water Fish Commission, 354 So. 2d 

362 (Fla. 1977); Southern Attractions, Inc. v. Grau, 93 So. 

2d 120 (Fla. 1956). Significantly, the Statute contains no 

expression of any legislative intent whatsoever to modify 

existing common law rights of riparian property owners. It 

is most unlikely that the Florida Legislature ignored this 

rule of construction when enacting this Statute. 

The statutory language itself, as the District 

Court found, contains no all-inclusive statement of applica- 

tion. When the pertinent language is read in its entirety, 

limited application consistent with the common law is the 

only reasonable construction. By its very terms, the Statute 

applies only as between the State and a person or entity who 

is granted a permit and constructs works and improvements 

pursuant to its provisions. 

Florida Statutes 5161.051 (1981) states in pertinent 

part: 

"JwJhere any person, firm, corporation, county, 
municipality,, township, special district, or any 
public agency shall construct and install projects 
when permits have been properly issued, such works 
and improvements shall be the property of said 
person. . . . No grant under this section shall 
affect title of the state to any lands below the 
mean high water mark, and any additions or accre- 
tions to the upland caused by erection of such 
works or improvements shall remain the property of -- 
the state if not previously conveyed. . . . -1 1 



The Statute consists of two interrelated provisions. The 

first sentence grants title to any authorized work or improve- 

ment to the person or entity that created the work or improve- 

m,ent. The last clause of the second sentence, on which the 

STATE relies, is - not a further grant, but rather is a quali- 

fication and limitation upon the first sentence. Consistent 

with and in codification of the common law, the second sen- 

tence can only refer to additions and accretions that may be 

created on the land of the person or entity who built such 

works or improvements, and provides that these remain the 

property of the State. Conspicuously absent is any language 

"granting" title to the State in any accretions that would 

not already belong to the State. 

Thus, as the District Court held, the Statute does 

not purport to affect title to additions or accretions 

occurring on the property of a third person, such as SAND 

KEY, who neither participated in nor contributed to the 

improvement which resulted in the accretion. 

Therefore, under a reasonable construction, the 

Statute is entirely consistent with the controlling common 

law in Florida, as discussed in Section I, supra: accretions 

belong to the upland owner unless the upland owner was the 

party who caused the accretion to occur on his own land. 

See Board of Trustees of the Internal Improvement Trust 

Fund v. Medeira Beach Nominee, Inc., supra. 
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B. The D i s t r i c t  c o u r t ' s  C o n s t r u c t i o n  
P r o p e r l y  Saved t h e  S t a t u t e  from 
C o n s t i t u t i o n a l  I n f i r m i t y .  

I m p l i c i t  i n  t h e  D i s t r i c t  C o u r t ' s  r e a son ing  i s  t h e  

compel l ing  mandate t o  c o n s t r u e  t h e  S t a t u t e  t o  save  i t  from 

c o n s t i t u t i o n a l  i n f i r m i t y .  The Cour t  h e l d  t h a t  t h e  c o n s t r u c -  

t i o n  advanced by t h e  STATE " d i v e s t e d  Sand Key of  i t s  l i t t o r a l  

r i g h t s  w i t h o u t  compensation' ' ,  a  v i o l a t i o n  o f  c o n s t i t u t i o n a r  

due p r o c e s s .  - See S e c t i o n  I . B . ,  above. By adop t ing  t h e  con- 

s t r u c t i o n  it  d i d ,  t h e  D i s t r i c t  Cour t  was a b l e  t o  f i n d  t h e  

S t a t u t e  c o n s t i t u t i o n a l .  

I t  i s  a  c a r d i n a l  p r i n c i p l e  of s t a t u t o r y  c o n s t r u c -  

t i o n  t h a t  "an enactment  shou ld  be i n t e r p r e t e d  t o  r e n d e r  i t  

c o n s t i t u t i o n a l  i f  p o s s i b l e . "  S t a t e  v .  Keaton, 371 So. 2d 86,  

89 ( F l a .  ,1979)  ( f o o t n o t e  omi tTed) .  T h i s  Cour t  h a s  h e l d  t h a t  

i f  a  s t a t u t e  i s  r ea sonab ly  s u s c e p t i b l e  t o  two i n t e r p r e t a -  

t i o n s ,  one o f  which would be  u n c o n s t i t u t i o n a l  and t h e  o t h e r  

v a l i d ,  i t  i s  t h e  d u t y  of  t h e  Cour t  t o  adopt  t h a t  c o n s t r u c t i o n  

which w i l l  s ave  t h e  s t a t u t e  from c o n s t i t u t i o n a l  i n f i r m i t y .  

S e e 1  e . g . ,  Miami Dolph ins ,  Ltd .  v .  Met . ropol i tan  Dade County, 

394 So. 2d 981 ( F l a .  1981 ) ;  Leeman v .  S t a t e ,  357 So. 2d 703 

( F l a .  1 9 7 8 ) .  

The D i s t r i c t  c o u r t ' s  s t r i c t  c o n s t r u c t i o n  -- t h a t  
, 

on ly  s o  much of  t h e  a c c r e t i o n  t h a t  s e t t l e s  on t h e  up land  of 

t h o s e  who c r e a t e  o r  c ause  t h e  p u b l i c  works p r o j e c t  t o  be 



b u i l t  remains  t h e  p r o p e r t y  o f  t h e  S t a t e  -- i s  c o n s i s t e n t  w i t h  

t h e  common law and a l s o  s a v e s  t h e  S t a t u t e  from t h e s e  c o n s t i -  

t u t i o n a l  i n f i r m i t i e s .  T h e r e f o r e ,  t h i s  Cour t  shou ld  deny t h e  

STATE'S p e t i t i o n  f o r  review o r ,  i n  t h e  a l t e r n a t i v e ,  g r a n t  t h e  

p e t i t i o n  and approve t h e  d e c i s i o n  o f  t h e  D i s t r i c t  Cour t  i n  a l l  

r e s p e c t s .  



CONCLUSION 

The District Court properly construed Florida 

Statutes 5161.051 (1981) as not divesting SAND KEY of its 

vested littoral property right to the accretion formed on 

its upland. 

If the Statute were construed to apply to SAND KEY, 

it would amount to a taking by the STATE of SAND KEY'S pro- 

perty without just compensation and due process of law, vio- 

lating both the United States Constitution and the Florida 

Constitution. The District Court's construction both saves 

the statute from constitutional infirmity and codifies the 

common law rule instead of derogating it, and is therefore 

the only reasonable construction. 

Therefore, SAND KEY requests that this Court take 

the following action: 

1. deny the STATE'S petition for review of the 

District Court' s decision; or 

2. grant the STATE'S petition and approve the 

District Court' s decision in all respects; or 

3. grant the STATE'S petition, hold that Florida 

Statutes 5161.051 (1981) is unconstitutional as applied to 

SAND KEY, and approve the District Court's decision in all 

other respects. 

This Court should remand the case for entry of a 

judgment for SAND KEY. 
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