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STATEMENT OF THE CASE 

~ l a i n t i f f / ~ p p e l l e e ,  Sand Key A s s o c i a t e s ,  L i m i t e d ,  com- 

menced t h i s  p r o c e e d i n g  w i t h  a q u i e t  t i t l e  a c t i o n  i n  t h e  S i x t h  

J u d i c i a l  C i r c u i t .  Appendix A,p. 1. D e f e n d a n t / ~ p p e l l a n t ,  t h e  

Board o f  T r u s t e e s  o f  t h e  I n t e r n a l  Improvement T r u s t  Fund o f  t h e  

S t a t e  o f  F l o r i d a  ( t h e  s t a t e  body t h a t  owns s o v e r e i g n t y  s t a t e  

l a n d s ,  h e r e i n a f t e r  r e f e r r e d  t o  as t h e  s t a t e ) ,  defended on t h e  

b a s i s  o f  s e c t i o n  161.051,  F l o r i d a  S t a t u t e s .  Appendix B,p.7.  The 

c i r c u i t  c o u r t ,  w i t h o u t  r e s o l v i n g  t h e  d i s p u t e d  f a c t u a l  i s s u e s ,  

e n t e r e d  a n  o r d e r  d e s i g n a t e d  " F i n a l  P a r t i a l  Summary Judgment ."  

Appendix E,p.21.  The c i r c u i t  c o u r t ' s  o r d e r  d e n i e d  Sand K e y ' s  

summary judgment motion,  d e c l a r e d  t h a t  s e c t i o n  161.051, F l o r i d a  

S t a t u t e s  i s  c o n s t i t u t i o n a l ,  r e j e c t e d  Sand K e y ' s  proposed l i m i t i n g  

i n t e r p r e t a t i o n  o f  t h a t  s e c t i o n ,  and e n j o i n e d  Sand Key from t a k i n g  

p o s s e s s i o n  o f  t h e  c o n t e s t e d  p r o p e r t y  u n t i l  f u r t h e r  o r d e r  o f  t h e  

c o u r t .  Appendix E ,  pp. 22-23. (An amendment t o  t h e  Complaint ,  

c r e a t i n g  a Count 11, n o t  i n c l u d e d  i n  t h e  Appendix, w a s  e x p l i c i t l y  

n o t  a d d r e s s e d  by t h e  c i r c u i t  c o u r t .  Appendix E,p .  22. ) 

The d i s t r i c t  c o u r t  r e v e r s e d  t h e  c i r c u i t  c o u r t ,  adopted  

t h e  narrow i n t e r p r e t a t i o n  o f  s e c t i o n  161.051 s o u g h t  by Sand Key, 

d i s s o l v e d  t h e  c i r c u i t  c o u r t ' s  i n j u n c t i o n ,  and c e r t i f i e d  t o  t h i s  

c o u r t  t h e  f o l l o w i n g  q u e s t i o n  as one o f  g r e a t  p u b l i c  impor tance:  



Pursuant t o  sec t ion  161.051, Florida 
S t a tu t e s  (1981),  i s  t he  s t a t e  e n t i t l e d  
t o  accreted land on only t he  upland 
owner of t he  improved property o r  t o  
t h e  accreted land of a l l  upland l i t t o r a l  
owners, whether o r  not they par t i c ipa ted  
i n  o r  contr ibuted t o  t h e  improvement? 

STATEMENT OF THE FACTS 

Sand Key obtained on December 298 1972 deed t o  a  parce l  

of  land i n  P ine l l a s  county bordering on t he  mean high water mark 

of  the  Gulf of Mexico. Appendix DIpp. 14-15. For severa l  years 

p r i o r  t o  1983 t h e  beach on Sand Key's property has been gradually 

expanding seaward, and Sand Key has not taken any ac t ion  t o  cause 

such expansion. Appendix D,pp. 11,16-20. The cause of t h e  expan- 

s ion  of t he  beach i s  i n  dispute.  Appendix EIp.22T8. The S t a t e  

contends t h a t  t h e  beach expansion resul ted  from construct ion 

authorized pursuant t o  Chapter 161, Florida S ta tu tes .  Appendix 

B,p.8. Sand Key denies t h i s .  Appendix C,p.lO. No t r i a l  on t h i s  

disputed i ssue  of f a c t  was held because Sand Key took an imme- 

d i a t e  appeal from the  c i r c u i t  c o u r t ' s  order. 

SUMMARY OF ARGUMENT 

Section 161.051, Florida S t a tu t e s ,  provides t h a t  addi- 

t i o n s  and accre t ions  t o  upland caused by shore protec t ion  

measures on S t a t e  sovereign land remain t he  property of t he  

S t a t e .  A na tu ra l  reading of sec t ion  161.051 does not d i s t ingu i sh  

among uplands depending on t he  locat ion  of the  land. By 



i n t e r p r e t i n g  s e c t i o n  161.051 t o  be  l i m i t e d  t o  t h e  p a r t i c u l a r  

owner d i r e c t l y  landward o f  beach  p r o t e c t i o n  c o n s t r u c t i o n ,  t h e  

d i s t r i c t  c o u r t  has g i v e n  t h e  s e c t i o n  a n  u n n a t u r a l  and c o n s t r i c t e d  

meaning, i n  c o n f l i c t  w i t h  t h e  s t a t u t e ' s  e v i d e n t  i n t e n t .  The 

d i s t r i c t  c o u r t  j u s t i f i e d  i t s  narrow r e a d i n g  by a s s e r t i n g  t h a t  

s e c t i o n  161.051 w a s  i n  d e r o g a t i o n  o f  t h e  common l a w .  S e c t i o n  

161.051 w a s  e n a c t e d  as p a r t  o f  t h e  1965 Beach and S h o r e  

P r e s e r v a t i o n  Ac t ,  C h a p t e r  65-408, Laws o f  F l o r i d a .  Examinat ion  

o f  F l o r i d a  d e c i s i o n s  p r i o r  t o  1965 d e m o n s t r a t e s  t h a t  s e c t i o n  

161.051 w a s  n o t  i n  d e r o g a t i o n  o f  t h e  common l a w .  Thus,  t h e r e  i s  

no  r e a s o n  n o t  t o  g i v e  t h e  s t a t u t e  i t s  n a t u r a l  meaning. Rever s ing  

t h e  d i s t r i c t  c o u r t  would a l s o  be  i n  harmony w i t h  t h e  i m p o r t a n t  

p u b l i c  p o l i c y  r e f l e c t e d  i n  t h e  S t a t e ' s  Save Our C o a s t  Program. 

ARGUMENT 

THE DISTRICT COURT ERRED I N  ITS CONSTRUCTION 
OF SECTION 161.051,  FLORIDA STATUTES. PROPERLY 
CONSTRUED, SECTION 161.051 RETAINS OWNERSHIP 
I N  THE STATE OF ALL LAND DEPOSITED ON ANY 
SOVEREIGN LANDS DUE TO CONSTRUCTION ON OTHER 
SOVEREIGN LANDS AUTHORIZED BY CHAPTER 161,  
FLORIDA STATUTES. 

S e c t i o n  161.051,  F l o r i d a  S t a t u t e s ,  w a s  adop ted  by t h e  

F l o r i d a  L e g i s l a t u r e  i n  1965 as p a r t  o f  t h e  Beach and S h o r e  

P r e s e r v a t i o n  A c t ,  Chap te r  65-408, Laws o f  F l o r i d a .  T h i s  a c t  w a s  

i n t e n d e d  t o  p r o t e c t  F l o r i d a ' s  beaches  and s h o r e s  from e r o s i o n  and 

s t o r m  damage. The 1965 ac t  added s t a t e  r e g u l a t i o n  t o  l o c a l  beach  

p r o t e c t i o n  programs a l r e a d y  i n  p l a c e .  - S e e  C h a p t e r  161 ,  F l o r i d a  

S t a t u t e s  1963;  C h a p t e r  65-408, Laws of  F l o r i d a .  



The l a n d s  o f  F l o r i d a  on t h e  Gulf  o f  Mexico and on t h e  

A t l a n t i c  Ocean, a s  w e l l  a s  l a n d s  on i n t e r n a l  n a v i g a b l e  b o d i e s  o f  

w a t e r ,  t h a t  a r e  waterward  o f  t h e  mean ( o r  o r d i n a r y )  h i g h  w a t e r  

mark be long  t o  t h e  S t a t e  by v i r t u e  o f  i t s  s t a t e h o o d ,  and are 

r e f e r r e d  t o  as s o v e r e i g n t y  l a n d s .  Broward v. Mabry, 58  F l a .  398, 

50 So. 826 ,  829-30 ( 1 9 0 9 ) .  The 1965 Beach and S h o r e  P r e s e r v a t i o n  Act  

a u t h o r i z e d  c o n s t r u c t i o n  o f  s t r u c t u r e s  f o r  s h o r e  p r o t e c t i o n  on 

s o v e r e i g n t y  l a n d s  by p e r m i t  o f  t h e  S t a t e .  C h a p t e r  65-408, 

s e c t i o n  1, (now s e c t i o n  161.041,  F l o r i d a  s t a t u t e s ) .  I n  t h e  p a r t  

o f  t h e  a c t  a t  i s s u e  h e r e ,  now found a t  s e c t i o n  161.051,  F l o r i d a  

S t a t u t e s ,  t h e  l e g i s l a t u r e  s t a t e d :  

[Alny a d d i t i o n s  o r  a c c r e t i o n s  t o  t h e  up land  
caused  by e r e c t i o n  o f  such works o r  improvements 
s h a l l  remain  t h e  p r o p e r t y  o f  t h e  s t a t e  . . . 

0 Expans ions  o f  s h o r e  such  as t h e  l a n d  Sand Key s e e k s  are caused  by 

a d d i t i o n s  t o  t h e  up land  as r e f e r r e d  t o  i n  t h e  s t a t u t e .  Such 

a d d i t i o n s  t a k e  p l a c e  on l a n d  t h a t  i s  owned by t h e  S t a t e  a s  

s o v e r e i g n t y  l a n d  p r i o r  t o  t h e  s h o r e  expans ion .  I n  o t h e r  words,  

t h e  s o i l  t h a t  i s  d e p o s i t e d ,  c a u s i n g  a n  expans ion  o f  s h o r e ,  i s  

d e p o s i t e d  on submerged s t a t e  l a n d  c a u s i n g  such  l a n d  t o  emerge 

from t h e  w a t e r .  Thus,  a s  t h e  S t a t e  r e a d s  s e c t i o n  161.051,  add i -  

t i o n s  and a c c r e t i o n s  t o  upland " remain"  t h e  p r o p e r t y  o f  t h e  

S t a t e ,  r a t h e r  t h a n  "become" t h e  p r o p e r t y  o f  t h e  s t a t e ,  b e c a u s e  

t h a t  l a n d  a l r e a d y  was t h e  p r o p e r t y  o f  t h e  S t a t e .  

I n  t h e  d e c i s i o n  from which t h e  S t a t e  a p p e a l s ,  Appendix 

F ,p .  24, t h e  Second D i s t r i c t  C o u r t  o f  Appeal gave s e c t i o n  161.051 



a  c o n s t r u c t i o n  t h a t  i n  t h e  S t a t e ' s  view e l i m i n a t e d  much o f  t h e  a s e c t i o n ' s  e f f e c t .  S e c t i o n  161.051 s ta tes  t h a t  ' 'any" a d d i t i o n s  t o  

up land  caused  by c o n s t r u c t i o n  p e r m i t t e d  under  t h e  a c t  remain t h e  

p r o p e r t y  o f  t h e  S t a t e .  The s e c t i o n  does  n o t  l i m i t  i t s  e f f e c t  t o  

a n y  p a r t i c u l a r  owners o f  upland.  The d i s t r i c t  c o u r t  n o n e t h e l e s s  

h e l d  t h a t  s e c t i o n  161.051 i s  l i m i t e d  t o  a d d i t i o n s  o n l y  t o  t h e  

"up land  owner o f  improved p r o p e r t y . "  Appendix F l p . 2 7 .  S i n c e  

C h a p t e r  1 6 1  r e g u l a t e s ,  and p e r m i t s ,  c o n s t r u c t i o n  f o r  s h o r e  pro-  

t e c t i o n  on s o v e r e i g n t y  l a n d ,  t h a t  is ,  l a n d  below t h e  mean h i g h  

w a t e r  mark, n o t  on p r i v a t e l y  owned upland ( s e c t i o n  1 6 1 . 0 4 1 ) ,  it 

i s  n o t  a b s o l u t e l y  c l e a r  what  t h e  d i s t r i c t  c o u r t  meant by 

"improved p r o p e r t y . "  A j e t t y ,  f o r  example,  may be  b u i l t  on 

o f f s h o r e  s t a t e  l a n d  and t h a t  j e t t y  may b e  i n t e n d e d  t o  p r o t e c t  

a from e r o s i o n  t h e  beach  o f  many upland owners.  A p p a r e n t l y  the 

d i s t r i c t  c o u r t  i n t e n d e d  t o  l i m i t  t h e  e f f e c t  o f  s e c t i o n  161.051 t o  

l a n d  t h a t  i s  d i r e c t l y  landward o f  t h e  p e r m i t t e d  c o n s t r u c t i o n .  

The d i s t r i c t  c o u r t ' s  i n t e r p r e t a t i o n  o f  s e c t i o n  161.051 

f i n d s  no s u p p o r t  i n  t h e  l anguage  o f  t h e  s t a t u t e  i t s e l f .  Nor i s  

t h e r e  a n  a m b i g u i t y  i n  t h e  s t a t u t e ' s  r e f e r e n c e  t o  "any" a d d i t i o n s  

t o  up land  caused  by p e r m i t t e d  c o n s t r u c t i o n .  R a t h e r ,  t h e  d i s t r i c t  

c o u r t  e x p l a i n e d  i t s  nar rowing r e a d i n g  by s t a t i n g  t h a t  t h e  s t a t u t e  

w a s  i n  d e r o g a t i o n  o f  t h e  common l a w  and must  t h e r e f o r e  b e  

s t r i c t l y  c o n s t r u e d .  Appendix F , p .  27. According  t o  t h e  d i s t r i c t  

c o u r t ,  p r o p e r t y  owners whose l a n d  b o r d e r s  t h e  h i g h  w a t e r  mark o f  

F l o r i d a ' s  c o a s t a l  w a t e r s  have  t h e  l i t t o r a l  r i g h t  t o  o b t a i n  t i t l e  



t o  a l l  f u t u r e  a c c r e t i o n  t o  t h e i r  l a n d  whe the r  caused  by n a t u r a l  

o r  by a r t i f i c i a l  f o r c e s .  ( A s  t h e  d i s t r i c t  c o u r t  no ted ,  l i t t o r a l  

r i g h t s  a r e  t h e  r i g h t s  o f  owners o f  l a n d  f r o n t i n g  oceans  and 

l a k e s .  R i p a r i a n  r i g h t s  a r e  t h e  r i g h t s  o f  owners o f  l a n d  on 

f lowing  s t r e a m s . )  The S t a t e  con tends  t h a t  i n  1965,  when s e c t i o n  

161.051 became l a w ,  it w a s  n o t  t h e  l a w  o f  t h i s  s t a t e  t h a t  lit- 

t o r a l  owners o b t a i n e d  a c c r e t i o n s  caused  by human i n t e r v e n t i o n .  

Only n a t u r a l  a c c r e t i o n  and r e l i c t i o n  be longed t o  upland owners. 

I f  t h e  j u d i c i a l  development  o f  t h e  l a w  s i n c e  1965 h a s  ex tended  

t h e  d o c t r i n e  o f  a c c r e t i o n  and r e l i c t i o n  t o  a r t i f i c i a l l y  caused 

l a n d  a d d i t i o n s ,  t h e n  s e c t i o n  161.051 as o r i g i n a l l y  i n t e n d e d  must 

n o n e t h e l e s s  remain  a  l e g i s l a t i v e l y  mandated e x c e p t i o n .  

The l e g i s l a t u r e  may be  presumed t o  be  f a m i l i a r  w i t h  t h e  

r e p o r t e d  d e c i s i o n s  o f  F l o r i d a  c o u r t s ,  b u t  t h e  d i s t r i c t  c o u r t  

below r e l i e d  on o n l y  one p r e c e d e n t ,  i t s  own d e c i s i o n  i n  Board o f  

T r u s t e e s  o f  t h e  I n t e r n a l  Improvement T r u s t  Fund v. Medeira  Beach 

Nominee, I n c . ,  272 So.2d 209  la. 2nd DCA 1973)  t o  d e m o n s t r a t e  a 

common l a w  r i g h t  t o  a r t i f i c i a l  a c c r e t i o n s .  The 1973 Medeira  

d e c i s i o n  was o b v i o u s l y  n o t  a v a i l a b l e  t o  t h e  1965 l e g i s l a t u r e  t h a t  

p a s s e d  s e c t i o n  161.051. The S t a t e ' s  r e s e a r c h  h a s  uncovered no 

F l o r i d a  c a s e  p r i o r  t o  Medeira h o l d i n g  a l i t t o r a l  owner e n t i t l e d  

t o  a r t i f i c a l l y  caused  a c c r e t i o n .  

I f  a n y t h i n g ,  t h e  p r e c e d e n t s  i n d i c a t e  t h e  o p p o s i t e .  I n  

M a r t i n  v. Busch, 93 F l a .  535, 112 So. 274 ( 1 9 2 7 ) ,  t h i s  Cour t  con- 

s i d e r e d  a c a s e  o f  a r t i f i c i a l l y  caused  r e l i c t i o n .  R e l i c t i o n  i s  

t h e  g r a d u a l  expans ion  o f  s h o r e  caused  by r e c e d i n g  w a t e r  (as  



opposed t o  a c c r e t i o n  which i s  t h e  d e p o s i t  o f  a d d i t i o n a l  s o i l ) .  

A c c r e t i o n  and r e l i c t i o n  b o t h  have  t h e  e f f e c t  o f  moving t h e  h i g h  

w a t e r  mark toward  t h e  w a t e r .  T h i s  C o u r t  h e l d  i n  M a r t i n  v. Busch 

t h a t  t h e  up land  owner t a k e s  t i t l e  t o  bot tom l a n d  uncovered by 

r e l i c t i o n  o n l y  when t h e  r e l i c t i o n  i s  due t o  n a t u r a l  c a u s e s ,  n o t  

when l a n d  i s  r e c l a i m e d  t h r o u g h  government d r a i n a g e  o p e r a t i o n s .  

112  So. a t  287. S i g n i f i c a n t l y ,  J u s t i c e  Brown, c o n c u r r i n g ,  

r e f e r r e d  t o  " [ t l h e  r i p a r i a n  r i g h t s  d o c t r i n e  o f  a c c r e t i o n  and 

r e l i c t i o n . "  112 So. a t  288. T h e r e  i s  no r e a s o n  f o r  r e l i c t i o n  

r i g h t s  t o  b e  l i m i t e d  t o  n a t u r a l l y  caused  r e l i c t i o n ,  and a c c r e t i o n  

t o  n o t  b e  s o  l i m i t e d .  J u s t i c e  Brown's r e f e r e n c e  t o  t h e  one  

d o c t r i n e  o f  a c c r e t i o n  and r e l i c t i o n  s u p p o r t s  t h e  S t a t e ' s  conten-  

t i o n  t h a t  b e f o r e  Medei ra  a c c r e t i o n  and r e l i c t i o n  w e r e  t r e a t e d  t h e  

same, and up land  owners had  no  r i g h t  t o  a r t i f i c a l l y  caused  a c c r e -  

t i o n .  

I n  1965,  t h e  Second D i s t r i c t  a p p a r e n t l y  s h a r e d  t h i s  

view. I n  P a d g e t t  v. C e n t r a l  and S o u t h e r n  F l o r i d a  F lood C o n t r o l  

D i s t r i c t ,  1 7 8  So.2d 900 ( F l a .  2nd DCA 1 9 6 5 ) ,  t h e  c o u r t  obse rved :  

O r d i n a r i l y ,  a r i p a r i a n  owner a l s o  becomes 
v e s t e d  w i t h  t i t l e  t o  such  a d d i t i o n a l  a b u t t i n g  
s o i l  o r  l a n d  as may g r a d u a l l y  b e  formed o r  
uncovered  by  t h e  n a t u r a l  p r o c e s s e s  o f  
a c c r e t i o n  o r  r e l i c t i o n .  

1 7 8  So.2d a t  904 (emphas i s  a d d e d ) .  -- S e e  a l s o  T r u s t e e s  v. S u t t o n ,  

206 So.2d 272 ( F l a .  3 r d  DCA 1 9 6 8 ) :  

I n  o r d e r  t o  a c q u i r e  l a n d  by a c c r e t i o n ,  
t h e r e  must  b e  n a t u r a l  and a c t u a l  c o n t i n u i t y  
o f  a c c r e t i o n  t o  t h e  l a n d  o f  h e r  r i p a r i a n  
owner. 

206 So.2d a t  274 (emphas i s  added) .  F l o r i d a  v. Contemporary Land 

S a l e s ,  I n c . ,  400 So.2d 488 ( F l a .  5 t h  DCA 1 9 8 1 ) :  



A c c r e t i o n  i s  the  e x t e n s i o n  o f  l a n d  area 
d u e  t o  a  g r a d u a l ,  n a t u r a l  a n d  i m p e r c e p t i b l e  
b u i l d  up  o f  a d d i t i o n a l  l a n d  b y  the accumula-  
t i o n  o f  a l l u v i u m  mater ia l .  

400 So.2d a t  491  ( e m p h a s i s  a d d e d ) .  

I n  the  d e c i s i o n  below, the d i s t r i c t  c o u r t  d e s c r i b e d  i t s  

1 9 7 3  M e d e i r a  d e c i s i o n  as h a v i n g  " a p p l i e d "  the  common law r u l e  

t h a t  a n  u p l a n d  owner  has " a  v e s t e d  r i g h t  t o  a l l  a c c r e t i o n ,  

w h e t h e r  n a t u r a l l y  or a r t i f i c i a l l y  c a u s e d . "  Appendix F , p . 2 6 .  

I n  the  M e d e i r a  d e c i s i o n  i t s e l f ,  however ,  the d i s t r i c t  c o u r t  

r e l i e d  on  n o  F l o r i d a  case for  i t s  h o l d i n g ,  c i t e d  v a r i o u s  

n o n - F l o r i d a  cases, wen t  t o  g r e a t  p a i n s  i n  i t s  a t t e m p t  t o  

d i s t i n g u i s h  t h i s  C o u r t ' s  d e c i s i o n  i n  M a r t i n  v. Busch,  and  engaged  

i n  e x p l i c i t  p u b l i c  p o l i c y  a n a l y s i s ,  b a l a n c i n g  the  i n t e r e s t s  o f  

l a n d o w n e r s  and  government .  The S t a t e  c o n t e n d s  t h a t  i f  there h a d  

b e e n  a F l o r i d a  common law r u l e  g r a n t i n g  a r t i f i c i a l l y  c a u s e d  

a c c r e t i o n s  t o  l i t t o r a l  or  r i p a r i a n  owners  i n  1965 ,  the Second  

D i s t r i c t  would n o t  h a v e  h a d  t o  g i v e  the  e x t e n s i v e  a n a l y s i s  con- 

t a i n e d  i n  M e d e i r a ,  a n a l y s i s  o f  the  sor t  n o r m a l l y  r e s e r v e d  f o r  the  

making o f  new law.  

The  S t a t e  also q u e s t i o n s  the d i s t r i c t  c o u r t ' s  d i s t i n c -  

t i o n  i n  M e d e i r a  o f  M a r t i n  v.  Busch. The c o u r t  conceded  t ha t  " a t  

f i r s t  b l u s h , "  M a r t i n  v. Busch m i g h t  a p p e a r  t o  s u p p o r t  a view d i f -  

f e r e n t  t h a n  t h a t  a d o p t e d  i n  Mede i r a .  272 So.2d a t  212.  I t  d i d  

n o t ,  the c o u r t  c o n c l u d e d ,  f o r  two r e a s o n s .  F i r s t ,  t h e  M e d e i r a  

c o u r t  s u g g e s t e d ,  M a r t i n  v. Busch s h o u l d  be l i m i t e d  t o  new l a n d  



exposed by a r t i f i c i a l  e f f o r t s  intended t o  reclaim new land. 272  

So.2d a t  212 .  This d i s t inc t ion  of Martin v. Busch has since been 

rejected by the F i f th  D i s t r i c t  i n  Florida v. Contemporary Land 

Sales,  Inc.,  400 So.2d 488 (Fla. 5th DCA 1981). This d i s t inc t ion  

would a l so  be unavailing i n  the present case, a t  l e a s t  i n  i t s  

current  posture, because it may be established a t  t r i a l  t h a t  the 

beach erosion project  the  S ta t e  a s se r t s  as the cause of the  beach 

expansion here indeed was intended t o  cause addit ional  sand t o  be 

deposited on the  shore. 

Second, the d i s t r i c t  court i n  Medeira dist inguishes 

Martin v. Busch because the  new land there  was caused by r e l i c -  

t i o n  as opposed t o  accretion. The court gave no reason, however, 

why accretion should be t reated d i f fe ren t ly  than re l ic t ion .  I n  

f ac t ,  a l l  of the  policy reasons given by the d i s t r i c t  court for 

granting a r t i f i c i a l l y  caused accretion t o  the upland owner apply 

t o  the same extent t o  a r t i f i c i a l l y  caused r e l i c t ion .  I t  seems 

apparent t h a t  the  d i s t r i c t  court i n  Medeira disagreed with t h i s  

Court 's  ruling i n  Martin v. B U S C ~ ,  and simply chose not t o  follow 

it. 

The Medeira court  a l so  addressed the e f fec t  of section 

161.051, but held t h a t  it was not intended t o  be applied retroac- 

t i ve ly ,  and questioned i t s  const i tu t ional i ty .  No suggestion was 

made t h a t  sect ion 161.051 could be read so as t o  eliminate most 

of the s i tua t ions  i n  which it would apply, as the  d i s t r i c t  court 

did i n  the  decision below. 



The t h r u s t  o f  t h e  S t a t e ' s  p o s i t i o n  i s  n o t  t h a t  Medei ra  

w a s  wrongly d e c i d e d ,  though it may w e l l  have  been.  R a t h e r ,  o u r  

p o s i t i o n  i s  t h a t  when t h e  l e g i s l a t u r e  e n a c t e d  s e c t i o n  161.051 i n  

1965,  t h e  s e c t i o n  w a s  n o t  i n  d e r o g a t i o n  o f  t h e  common l a w  o f  t h i s  

s t a t e .  Thus,  t h e  d i s t r i c t  c o u r t ' s  r a t i o n a l e  f o r  g i v i n g  s e c t i o n  

161.051 a n  u n n a t u r a l  and c o n s t r i c t e d  meaning does  n o t  e x i s t .  

S e c t i o n  161.051 s h o u l d  b e  g i v e n  i t s  n a t u r a l  meaning. S o i l  depo- 

s i t s  on s o v e r e i g n  l a n d  caused  by beach e r o s i o n  p r o t e c t i o n  

c o n s t r u c t i o n  on o t h e r  s o v e r e i g n  l a n d  s h o u l d  remain the p r o p e r t y  

o f  t h e  S t a t e ,  and n o t  a c c r u e  t o  t h e  b e n e f i t  o f  a d j a c e n t  up land  

owners.  

The r e s u l t  the  S t a t e  s e e k s ,  i n  a d d i t i o n  t o  implementing 

the  i n t e n t  o f  the 1965 l e g i s l a t u r e ,  i s  i n  harmony w i t h  compe l l ing  

s t a t e  p o l i c y  i n  e f f e c t  t oday .  The S t a t e  o f  F l o r i d a  i n  r e c e n t  

y e a r s  has s p e n t  m i l l i o n s  o f  d o l l a r s  buying  up beaches  and s h o r e s  

t h r o u g h  t h e  Save Our C o a s t s  program. The S t a t e  i s  p u t t i n g  f o r t h  

a mammoth e f f o r t  and i s  u s i n g  huge amounts o f  p u b l i c  money t o  g e t  

w h a t  i s  l e f t  o f  F l o r i d a ' s  c o a s t s  i n t o  p u b l i c  hands .  The d i s t r i c t  

c o u r t ' s  d e c i s i o n ,  by  c r e a t i n g  a "cornmon law" r i q h t ,  and t h e n  

a t t e m p t i n g  t o  g i v e  it r e t r o a c t i v e  e f f e c t ,  h a s  hampered t h e  l e g i -  

t i m a t e  a c t i o n  o f  t h e  l e g i s l a t u r e ,  and h a s  made t h e  S t a t e ' s  Save 

Our C o a s t  program t h a t  much more d i f f i c u l t .  T h e r e  i s  no a d e q u a t e  

r e a s o n  t o  p l a c e  l a n d s  c r e a t e d  on S t a t e  s o v e r e i g n  l a n d s  p u r s u a n t  

t o  beach  p r o t e c t i o n  a c t i v i t i e s  conducted  on o t h e r  S t a t e  s o v e r e i g n  

l a n d s  i n t o  p r i v a t e  ownership .  



CONCLUSION 

The Second D i s t r i c t  Cour t  of  Appeal e r r e d  when it 

i n t e r p r e t e d  s e c t i o n  161.051, F l o r i d a  S t a t u t e s ,  t o  be  l i m i t e d  t o  

a d d i t i o n s  and a c c r e t i o n s  t o  t h e  upland d i r e c t l y  landward o f  t h e  

p e r m i t t e d  s h o r e  p r o t e c t i o n  c o n s t r u c t i o n  c a u s i n g  t h e  a d d i t i o n s  and 

a c c r e t i o n s .  A d d i t i o n s  and a c c r e t i o n s  t o  upland caused by Chapter  

1 6 1  p e r m i t t e d  beach p r o t e c t i o n  a c t i v i t y  remain t h e  p r o p e r t y  o f  

t h e  S t a t e  r e g a r d l e s s  o f  t h e  l o c a t i o n  o f  t h e  upland.  S e c t i o n  

161.051, e n a c t e d  i n  1965, was n o t  i n  d e r o g a t i o n  o f  t h e  common law 

o f  F l o r i d a  i n  1965. T h i s  c a s e  shou ld  b e  remanded f o r  t r i a l  on 

t h e  d i s p u t e d  i s s u e  o f  whe the r  t h e  a c c r e t i o n  t o  Sand Key ' s  l and  

was i n  f a c t  caused by p e r m i t t e d  c o n s t r u c t i o n  p u r s u a n t  t o  Chap te r  

161. 
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