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SUMMARY OF ARGUMENT 

A p p e l l e e  Sand Key h a s  f a i l e d  t o  r e f u t e  t h e  s t a t e ' s  

a s s e r t i o n  t h a t  s e c t i o n  161.051,  F l a .  S t a t .  w a s  n o t  i n  d e r o g a t i o n  

o f  t h e  common l a w  a t  t h e  t i m e  o f  i t s  enac tmen t  i n  1965.  Sand Key 

h a s  c i t e d  no pre-1965 F l o r i d a  case, and  i t s  argument  t h a t  ou t -o f -  

s t a t e  cases c r e a t e d  v e s t e d  r i g h t s  i n  F l o r i d a  by v i r t u e  o f  s e c t i o n  

2 .01 ,  F l a .  S t a t .  i s  i n c o r r e c t .  F l o r i d a  c o u r t s  may look  t o  o t h e r  

j u r i s d i c t i o n s  f o r  g u i d a n c e  i n  f o r m u l a t i n g  F l o r i d a  l a w ,  b u t  o n l y  

t h e  F l o r i d a  l e g i s l a t u r e  and  F l o r i d a  c o u r t s  can  create F l o r i d a  

l a w .  The l e g i s l a t u r e  a c t e d  i n  1965 on a n  i s s u e  n o t  y e t  a d d r e s s e d  

b y  F l o r i d a  c o u r t s ,  and  t h e r e f o r e  t h e  l e g i s l a t u r e ' s  a c t i o n  w a s  n o t  

i n  d e r o g a t i o n  o f  t h e  common l a w .  Viewed w i t h o u t  t h e  d i s t r i c t  

c o u r t ' s  e r r o n e o u s  a s sumpt ion  t h a t  s e c t i o n  161.051 i s  i n  deroga-  

a t i o n  o f  t h e  common l a w ,  t h e  s t a t u t e  must b e  r e a d  t o  r e s e r v e  t o  

t h e  s t a t e  a l l  beach  a d d i t i o n s  c a u s e d  by approved beach  p r o t e c t i o n  

c o n s t r u c t i o n .  



ARGUMENT 

SECTION 161.051, FLORIDA STATUTES, I S  
NOT I N  DEROGATION OF THE COMMON LAW, 
AND MUST BE GIVEN ITS NATURAL EFFECT, 
GRANTING TITLE TO THE STATE OF ALL 
BEACH ADDITIONS CAUSED BY CONSTRUCTION 
FOR SHORE PROTECTION 

I n  i t s  i n i t i a l  b r i e f ,  t h e  Board o f  T r u s t e e s  o f  t h e  

I n t e r n a l  Improvement T r u s t  Fund ( t h e  s t a t e )  a s s e r t e d  t h a t  t h e  

d i s t r i c t  c o u r t  e r r e d  i n  h o l d i n g  s e c t i o n  161.051,  F l a .  S t a t .  t o  be  

i n  d e r o g a t i o n  o f  t h e  common l a w .  A n a t u r a l  r e a d i n g  o f  s e c t i o n  

161.051,  w e  contended,  v e s t s  i n  t h e  S t a t e  t i t l e  t o  a l l  beach add i -  

t i o n s  b r o u g h t  a b o u t  by approved beach r e s t o r a t i o n  p r o j e c t s .  Such 

v e s t i n g  w a s  n o t  i n  d e r o g a t i o n  o f  t h e  common l a w  because  when sec- 

t i o n  161.051 w a s  e n a c t e d  i n  t h e  1965 Beach and S h o r e  P r e s e r v a t i o n  

A c t ,  Ch. 65-408, Laws o f  F l o r i d a ,  there w a s  no F l o r i d a  common l a w  

r u l e  g r a n t i n g  a r t i f i c i a l l y  caused  a c c r e t i o n  t o  upland owners. No 

F l o r i d a  c o u r t  had d i r e c t l y  a d d r e s s e d  t h e  i s s u e  o f  a r t i f i c i a l  

a c c r e t i o n  and t h i s  c o u r t  had r u l e d  t h a t  l a n d  c r e a t e d  by t h e  s i m i -  

l i a r  p r o c e s s  o f  r e l i c t i o n  be longs  t o  t h e  s t a te  when t h e  c a u s e  o f  

r e l i c t i o n  is a r t i f i c i a l .  M a r t i n  v. Busch, 93  F l a .  535, 112 So. 

274 ( 1 9 2 7 ) .  I n  1965,  t h e r e  w a s  no r e a s o n  t o  b e l i e v e  t h a t  a r t i f i -  

c i a l l y  caused  a c c r e t i o n  would be  t r e a t e d  d i f f e r e n t l y  t h a n  a r t i f i -  

c i a l l y  caused  r e l i c t i o n .  Indeed,  i n  cases quo ted  i n  o u r  i n i t i a l  

b r i e f  a t  pp. 7-8, t h e  r u l e  g r a n t i n g  upland owners t i t l e  t o  l a n d s  

c r e a t e d  by a c c r e t i o n  and r e l i c t i o n  c o n t i n u e d  t o  be fo rmula ted  i n  

t e r m s  o f  new l a n d  c r e a t e d  by n a t u r a l  p r o c e s s e s .  Given t h i s  

background,  t h e  s t a t e  contended,  s e c t i o n  161.051 c o u l d  n o t  b e  

s a i d  t o  be i n  d e r o g a t i o n  o f  any e x i s t i n g  F l o r i d a  common l a w  r u l e .  



I n  r e s p o n s e  Sand Key h a s  n o t  c i t e d  any F l o r i d a  case 

d a t e d  p r i o r  t o  1965.  I n s t e a d ,  t o  show t h a t  F l o r i d a ' s  common l a w  

i n  1965 g a v e  u p l a n d  owners  a r t i f i c i a l l y  c a u s e d  a c c r e t i o n ,  Sand 

Key re l ies  on s e c t i o n  2.01,  F l a .  S t a t .  That s e c t i o n  d e c l a r e s  

E n g l i s h  l a w  as o f  J u l y  4 ,  1776 i n  f o r c e  i n  F l o r i d a  t o  t h e  e x t e n t  

s u c h  l a w  i s  n o t  i n c o n s i s t e n t  w i t h  acts  o f  t h e  F l o r i d a  l e g i s l a -  

t u r e .  Sand Key d o e s  n o t  c i t e  any pre-1776 E n g l i s h  l a w ,  b u t  

a r g u e s ,  b a s e d  on Coleman v .  Dav i s ,  1 2 0  So.2d 56 ( F l a .  1st DCA 

1 9 6 0 ) ,  t h a t  F l o r i d a  f o l l o w s  n o t  o n l y  E n g l i s h  c o u r t s  b u t  a l s o  

" c o u r t s  o f  t h e  American S t a t e s . "  Sand Key ' s  Answer B r i e f ,  p .  1 6 ,  

q u o t i n g  Coleman, 1 2 0  So. 2d a t  58. Thus, Sand Key seems t o  a r g u e ,  

S t .  C l a i r  County v .  Lov ings ton ,  9 0  US ( 2 3  W a l l .  ) 46 (1874)  (which 

h e l d  a r t i f i c i a l  a c c r e t i o n  t o  b e l o n g  t o  t h e  u p l a n d  owner ) ,  though 

n o t  a d o p t e d  by any  F l o r i d a  c o u r t  p r i o r  t o  1965, w a s  a l r e a d y  t h e  

l a w  o f  F l o r i d a  by v i r t u e  o f  s e c t i o n  2.01,  F l a .  S t a t .  

The s t a t e  d e n i e s  t h a t  s e c t i o n  2 . 0 1  o r  Coleman h a d  any  

s u c h  e f f e c t .  While Coleman s a n c t i o n s  s e e k i n g  the  g u i d a n c e  o f  

o t h e r  s t a tes  i n  the  f o r m u l a t i o n  o f  F l o r i d a  l a w ,  t h i s  c a n n o t  mean 

t h a t  e v e r y  d e c i s i o n  i n  e v e r y  o t h e r  American j u r i s d i c t i o n  automa- 

t i c a l l y  becomes t h e  common l a w  o f  F l o r i d a .  Such a r u l e  i s  n o t  

mandated by  s e c t i o n  2.01,  F l a .  S t a t . ,  and  would i n  any  e v e n t  be 

i m p o s s i b l e  b e c a u s e  o f  c o n f l i c t s  among t h e  v a r i o u s  American 

c o u r t s .  

On t h e  q u e s t i o n  o f  ownersh ip  o f  a r t i f i c i a l l y  c a u s e d  

a c c r e t i o n ,  w h i l e  t h e  r u l e  a s s e r t e d  by  Sand Key i s  a p p a r e n t l y  t h e  



majority ru l e  i n  other s t a t e s ,  there  has long been a t  l e a s t  one 

@ ju r i sd ic t ion  holding a r t i f i c i a l l y  caused accret ion t o  belong t o  

the  s t a t e .  In Los Angeles v. Anderson, 206 Cal. 662, 275 P. 789 

(1929), the  California Court said: 

The r igh t  of the  upland owner t o  additions 
t o  h i s  land by alluvion, where land abuts 
upon the  ocean. . . was thereupon affirmed . . . . In giving applicat ion t o  t h i s  
ru l e ,  the  au thor i t i e s  have consistently 
declared, i n  conformity with the  common-law 
acceptation thereof,  t ha t ,  for  the  owner of 
the  upland t o  be en t i t l ed  t o  the  accret ions 
thereto ,  such accretions m u s t  have resulted 
from natural  causes and have been of gradual 
and imperceptible formation. . . .Where, 
however, the  accret ions have resulted,  not 
from natural  causes, but from a r t i f i c i a l  
means, such as the  erection of a  s t ruc ture  
below the  l i n e  of ordinary high water, there  
i s  made out a  case of purpresture, or  encroach- 
ment, and the  deposit  of alluvion caused by such 
s t ruc ture  does not inure t o  the  benef i t  of the 
l i t t o r a l  o r  upland owner, but the  r igh t  t o  
recover possession thereof i s  i n  the  s t a t e  
o r  i t s  successor i n  i n t e r e s t ,  as  the case may be. 

275 P. a t  791. -- See a l s o  Carpenter v. Santa Monica, 63 Cal.App. 2d 

7 7 2 ,  147 P.2d 964 (Cal i f .  1st DCA 1944): 

From these cases it m u s t  be accepted 
a s  s e t t l e d  i n  t h i s  s t a t e  t h a t  accretion 
formed gradually and imperceptibly, but 
caused en t i r e ly  by a r t i f i c i a l  means - t h a t  
i s  by the  works of man, such as wharves, 
groins, p i e r s ,  e t c .  and by the  dumping 
of material i n t o  the  ocean - belong t o  the 
s t a t e ,  o r  i t s  grantee, and do not belong 
t o  the  upland owner. 



Our p o i n t  i s  n o t  t h a t  t h i s  C o u r t  s h o u l d  f o l l o w  

C a l i f o r n i a  l a w .  R a t h e r ,  t h e  s t a t e  c o n t e n d s  t h a t  when t h e  

l e g i s l a t u r e  a c t e d  i n  1965 t o  r e s e r v e  f o r  t h e  s t a t e  a c c r e t i o n s  

c a u s e d  by approved  beach  p r e s e r v a t i o n  p r o j e c t s ,  t h e  l e g i s l a t u r e  

w a s  a c t i n g  on a b l a n k  F l o r i d a  s la te .  No F l o r i d a  c o u r t  h a d  r u l e d  

a r t i f i c i a l l y  c a u s e d  a c c r e t i o n  t o  b e l o n g  t o  u p l a n d  owners ,  and  

t h e r e  w a s  n o t  a u n i v e r s a l  r u l e  o u t s i d e  F l o r i d a .  Thus, it is  n o t  

s e c t i o n  161.051 t h a t  must  b e  c o n s t r u e d  i n  l i g h t  o f  a n  e x i s t i n g  

common l a w  r u l e .  R a t h e r ,  t h e  r u l e  s u b s e q u e n t l y  a d o p t e d  i n  Board 

o f  T r u s t e e s  o f  t h e  I n t e r n a l  Improvement T r u s t  Fund v .  Medeira  

Beach Nominee, I n c . ,  272 So.2d 209 ( F l a .  2nd DCA 1973)  must  b e  

c o n s t r u e d  i n  l i g h t  o f  t h e  p r i o r  s t a t u t o r y  mandate  o f  s e c t i o n  

The d i s t r i c t  c o u r t  below d i d  n o t  a t t e m p t  t o  g i v e  s e c t i o n  

161 .051  a n  i n t e r p r e t a t i o n  b a s e d  on t h e  s t a t u t o r y  language .  The 

d i s t r i c t  c o u r t  a p p a r e n t l y  b e l i e v e d  t h a t  t h e  s t a t u t e  as w r i t t e n  

u n c o n s t i t u t i o n a l l y  removed v e s t e d  r i g h t s  t o  a r t i f i c i a l l y  c a u s e d  
1 

a c c r e t i o n .  The c o u r t  below must  h a v e  f e l t  t h a t  a n a t u r a l  

1/ Even i f  s e c t i o n  161.051 h a d  removed v e s t e d  r i g h t s ,  it is  
doub ' f fu l  t h a t  Sand Key would have  s t a n d i n g  t o  make such  a n  a r g u -  
ment.  Sand Key a c q u i r e d  i t s  up land  p r o p e r t y  i n  December o f  1972.  
Appendix t o  I n i t i a l  B r i e f ,  p .  1, p a r a g r a p h  5.  A t  t h a t  t i m e ,  sec- 
t i o n  161.051 h a d  b e e n  t h e  l a w  s i n c e  1965. The r i g h t s  t h a t  Sand 
Key a c q u i r e d  i n  1972 w e r e  t h o s e  d e f i n e d  by t h e  l a w  i n  1972. 
Thus,  Sand Key n e v e r  p o s s e s s e d  a v e s t e d  r i g h t  t o  a r t i f i c i a l l y  
c a u s e d  a c c r e t i o n .  

Even i f  Sand Key h a d  h a d  some sort o f  c l a i m  a g a i n s t  t h e  s t a t e  f o r  
removal  o f  i t s  r i g h t  t o  a c c r e t i o n ,  such  c l a i m  would have  been  
m a t u r e  i n  1972.  By t h e  t i m e  Sand Key b r o u g h t  t h i s  a c t i o n  i n  
1983,  s u r e l y  l a c h e s  or t h e  l i m i t a t i o n s  c o n t a i n e d  i n  s e c t i o n  95.11 
o r  95 .12  would b a r  any  r e l i e f .  



reading of section 161.051 gave the  s t a t e  the  accret ion Sand Key 

P 

seeks; otherwise it would not have been necessary t o  consider the  

cons t i tu t iona l  question. Because there  actual ly  were no vested 

r i g h t s  t o  a r t i f i c i a l l y  caused accret ion when the  s t a t u t e  was 

enacted, t he  d i s t r i c t  cour t ' s  reasoning m u s t  be rejected,  and the  

s t a t u t e  may be given i t s  natural  reading. 

Section 161.041 requires t h a t  any construction on s t a t e  

land below the  mean high water l i n e  t h a t  i s  intended for  shore 

protection take place only with a  permit from the Department of 

Natural Resources. Section 161.051 provides t h a t  permitted pro- 

jects  a re  the  property of the  e n t i t y  doing the  permitted 

construction. The section goes on t o  s t a t e :  

No grant  under t h i s  section s h a l l  a f f e c t  
t i t l e  of the  s t a t e  t o  any lands below the  
mean high water-water mark, and any addit ions - 
o r  accret ions t o  the  upland caused by erect ion - -- 
of such works o r  improvements sha l l r ema in  the  -- 
property -- of t h e s t a t e  i f  not previously conveyed. 

(emphasis added). The s t a t u t e  m u s t  be considered from the 

perspective of 1965, when the  only Florida law on the  ownership 

of a r t i f i c i a l l y  created land abutting waterfront property was 

Martin v. B U S C ~ ,  holding such land t o  belong t o  the  s t a t e .  

Section 161.051 reserves t o  the s t a t e  any land created by shore 

protection construction. There i s  no l imita t ion based on the  

locat ion of the  accret ion or on the  iden t i ty  of the  upland owner 

t o  whose land the  accret ion attached. The s t a t u t e  gives the  

s t a t e  "any addit ions or accret ions."  The only in te rpre ta t ion  of 

sect ion 161.051 t h a t  makes sense i n  the  context of the law i n  



existence when section 161.051 was adopted is that all beach 

@ additions caused by section 161.041 permitted beach protection 

construction belong to the state and not to the upland owner. 



CONCLUSION 

The d i s t r i c t  c o u r t  e r r e d  i n  g iv ing  s e c t i o n  161.051 a  

c o n s t r i c t e d  read ing ,  no t  based on t h e  language of  t h e  s t a t u t e .  

Proper ly  i n t e r p r e t e d ,  s e c t i o n  161.051 r e s e r v e s  t o  t h e  s t a t e  a l l  

a d d i t i o n s  t o  beaches caused by shore  p r o t e c t i o n  c o n s t r u c t i o n  

approved pursuant  t o  s e c t i o n  161.041, F la .  S t a t .  This  ca se  

should be remanded f o r  t r i a l  of  t h e  i s s u e ,  never decided i n  t h e  

c o u r t s  below, of  whether or not  t h e  land t o  which Sand Key seeks  

t i t l e  was i n  f a c t  c r ea t ed  because of shore  p r o t e c t i o n  construc-  

t i o n  permi t ted  by s e c t i o n  161.041. 
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