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PER CURIAM. 

We review Moorinas Association v. Tortoise Island 

Communities, Inc., 460 So.2d 961 (Fla. 5th DCA 1984), because of 

direct and express conflict with Canell v. Arcola Housing Corp., 

65 So.2d 849 (Fla. 1953). We have jurisdiction. Art. V, S 

3 (b) (3) , Fla. Const. 

The facts of the case are set forth in the decision below 

and do not need to be repeated here. The issue of law is whether 

an easement by implication from a preexisting use requires an 

absolute necessity or only a reasonable necessity such as will 

contribute to the convenient enjoyment of property. The court 

below held that a reasonable necessity was sufficient. In a well 

reasoned dissent, Judge Cowart maintained that such easement 

required an absolute necessity. We agree with Judge Cowart's 

reasoning and adopt it as our own. 



The decision below is quashed and the case remanded for 

proceedings consistent with this opinion. 

It is so ordered. 

ADKINS, OVERTON, McDONALD, EHRLICH and SHAW, JJ., Concur 
BOYD, C.J., Dissents with an opinion 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 



BOYD, C.J., dissenting. 

I dissent because I believe the district court of appeal 

was correct. The district court held that the allegations of 

the complaint, if proven to be true, would establish the 

respondents' entitlement to judicial relief under leqal 

precedents recognizing the creation of easements by implied 

grant. I would approve the decision of the district court of 

appeal. 
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