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STATEMENT OF THE FACTS AND THE CASE 

On o r  about A p r i l  22, 1982, Respondent was involved i n  an 

automobile a c c i d e n t  when t h e  c a r  which he was d r i v i n g  c o l l i d e d  

wi th  an automobile which was p a r t i a l l y  i n  t h e  road a s  t h e  

r e s u l t  of a p r i o r  acc iden t  between s a i d  c a r  and another  

v e h i c l e .  

Almost immediately a f t e r  t h e  acc iden t ,  t h e  Respondent was 

found by a Deputy S h e r i f f  a  s h o r t  d i s t a n c e  from t h e  scene of 

t h e  a c c i d e n t  walking a long t h e  s i d e  of t h e  road. He was 

r e tu rned  t o  t h e  scene of t h e  acc iden t .  During t h e  course  of 

t h e  a c c i d e n t  i n v e s t i g a t i o n ,  law enforcement o f f i c i a l s  "observed 

a smal l  g l a s s  v i l e  and spoon on t h e  dashboard of Respondent 's  

veh ic l e .  The v i l e  was r e t r i e v e d  and found t o  c o n t a i n  a whi te  

powder, l a t e r  chemical ly  t e s t e d  and proven t o  be cocaine.  Also 

d i scovered  on t h e  f l oo rboa rd  of Respondent 's  v e h i c l e  was a 

wh i t e  b o t t l e  which was l a t e r  chemical ly  t e s t e d  and proved t o  

c o n t a i n  Darvon p i l l s ,  a  c o n t r o l l e d  substance."  

Respondent was p laced  under a r r e s t  and t aken  t o  Sa ra so t a  

Memorial Hospi ta l  where he was loud  and b o i s t e r o u s  and c r e a t e d  

a d i s tu rbance .  

A s  a  r e s u l t  of a l l  of t h e  foregoing,  Respondent p lead  No 

Contes t  t o  possess ion  of cocaine,  t h e  Court wi thhe ld  

a d j u d i c a t i o n  of G u i l t  and sentenced Respondent t o  pay a $500 

f i n e .  Respondent was charged wi th  possess ion  of a c o n t r o l l e d  

subs tance ,  he  p l ed  No Contes t ,  t h e  Court wi thhe ld  a d j  u d i c a t i o n  

of G u i l t  and sen tenced  Respondent t o  a $500 f i n e  and one yea r  



probat ion.  Respondent p l e d  No Contes t  t o  D i so rde r ly  

I n t o x i c a t i o n ,  t h e  Court wi thhe ld  a d j u d i c a t i o n  of G u i l t  and 

sen tenced  Respondent t o  a $500 f i n e  and s i x  months probat ion.  

Respondent p led  No Contes t  t o  Leaving t h e  Scene of an Accident 

and t h e  Court wi thhe ld  a d j u d i c a t i o n  and sentenced Respondent t o  

a $500 f i n e  and s i x  months proba t ion .  

On January 15 ,  1985, t h e  Complainant f i l e d  i ts  Complaint 

charging t h a t  a s  a r e s u l t  of t h e  foregoing ,  Respondent was 

G u i l t y  of v i o l a t i n g  D i s c i p l i n a r y  Rule of t h e  Code of 

P ro fe s s iona l  R e s p o n s i b i l i t y  DR~-102  ( A )  (3 )  , ~ n g a g i n g  I n  I l l e g a l  

Conduct Involv ing  Moral Turpi tude;  DR1-102 ( A )  ( 6 )  , Engaging I n  

Any Other Conduct That  Adversely Reflects On H i s  F i t n e s s  To 

P r a c t i c e  Law; and I n t e g r a t i o n  Rule 11.02 (3 )  ( a )  , Engaging I n  

Conduct Contrary To Honesty, J u s t i c e  And Good Morals. 

Sa id  Complaint was t r i e d  be fo re  t h e  Referee  on January 4 ,  

1986. On A p r i l  2 ,  1986, t h e  Referee  recommended t h a t  

Respondent be found G u i l t y  of t h e  above set misconduct i n  

v i o l a t i o n  of t h e  above set  o u t  D i s c i p l i n a r y  Rules. The Referee  

recommended t h a t :  

". . .Respondent r e c e i v e  a n ine ty  one (91) day 
suspension and t h e r e a f t e r  u n t i l  he s h a l l  
prove h i s  r e h a b i l i t a t i o n  a s  provided i n  
Rule 11 .10(4) .  I t  is  recommended t h a t  
Respondent be ordered  t o  pay t h e  c o s t  of 
t h e s e  proceedings.  (Sta tement  of Cos ts  
a t t a c h e d ) .  I t  is  f u r t h e r  recommended t h a t  
Respondent be placed on proba t ion  f o r  two 
(2)  years .  A s  a c o n d i t i o n  of p roba t ion  
Respondent provide one hundred (100) hours  
of community s e r v i c e ;  t h a t  respondent o b t a i n  
a drug e v a l u a t i o n  w i t h i n  twenty days from t h e  
d a t e  of t h e  Order of D i s c i p l i n e  by The Supreme 
Court of F lo r ida ;  and i n  t h e  event  s a i d  evalu-  
a t i o n  recommends t r ea tmen t  t h a t  Respondent 
undergo s a i d  t r ea tmen t  c o n s i s t e n t  wi th  t h a t  
e v a l u a t i o n  and recommendation; and i f  s a i d  



e v a l u a t i o n  recommends sc reen ing  t h a t  Respon- 
den t  undergo any sc reen ing  t h a t  is  recommended. 
I t  i s  a l s o  recommended t h a t  Respondent pay t h e  
above c o s t s  of t h e s e  proceedings  w i t h i n  twenty 
( 2 0 )  of t h e  twenty-four ( 2 4 )  months he  i s  on 
proba t ion .  " 

On Motion of t h e  Respondent, t h e  t i m e  f o r  f i l i n g  P e t i t i o n  

f o r  Review and Br i e f  was extended t o  and inc lud ing  J u l y  2 ,  



POINT INVOLVED 

UNDER THE FACTS OF THIS CASE, IS NOT 
THE DISCIPLINE RECOMMENDED BY THE 

REFEREE UNDULY HARSH AND CONTRARY TO 
THE PRINCIPLES HERETOFORE ENUNCIATED 

BY THE COURT 

A suspension of 90 days does not require proof of 

rehabilitation while a suspension of 91 days does require an 

additional proceeding to determine whether rehabilitation has 

occurred. It is this factor alone which Respondent is 

questioning. A ninety (90) day suspension would allow 

Respondent to practice law automatically. A ninety-one (91) 

day suspension is, in fact, a suspension of at least nine 

months. 

This Court has uniformly held that the purpose of lawyer 

discipline is not punishment. It is for the purpose of 

protecting the Bench, the Bar and the public from lawyers who 

do not adhere to the standards of conduct prescribed by this 

Court and for the further purpose of detering other lawyers 

from engaging in similar misconduct. The Florida Bar v. 

Murrell, 74 So. 2d 221 (S.Ct. 1954); The Florida Bar v. 

Fishkind, 107 So. 2d 131 (Sect. 1958) ; The Florida Bar v. 

Thompson 271 So. 2d 758 (S. Ct. 1972) ; The Florida Bar v. 

MacKenzie, 319 So. 2d 9 (S. Ct. 1975). 

Further, this Court has held that the discipline 

administered should be such as to encourage reformation. The 

Florida Bar v. Larkin, 420 So. 2d 1080; The Florida Bar v. 



MacKenzie (supra). In The Florida Bar v. MacKenzie, the Court 

stated: 

"As stated in Ruskin supra, the considera- 
tion that should go into an order of disci- 
pline is that the discipline should be both 
fair to the public and to the attorney, with 
an object of correcting the wayward tendency 
in the accused lawyer, while offering to him 
a fair and reasonable opportunity for rehabili- 
tation . . . ." (Emphasis added) 

Cases so holding are numerous and should not require citation. 

In this case, Respondent was guilty of four misdemeanors, 

all growing out of a single unfortunate incident. The 

seriousness of these misdemeanors is best measured by the view 

that the trial court took of them. In each case, it withheld 

adjudication of guilt and fined the Respondent Five Hundred 

Dollars ($500.00). In one case, Respondent was put on one year 

probation and in two cases, six months probation. From this, 

it is apparent that the Trial Judge did not consider the 

Respondent's criminal conduct to be of a very serious nature. 

However, the Referee apparently took a different view. 

A suspension of ninety-one (91) days requires proof of 

rehabilitation. To accomplish this, Respondent must file, at 

the end of 91 days, a Petition for Reinstatement, a Referee 

must be appointed, the Bar must, of necessity, investigate the 

matter and a Referee must hold a Hearing to determine whether 

rehabilitation has, in fact, occurred. After the testimony at 

said Hearing has been transcribed, the Referee will make his 

Findings of Fact and Recommendations relative to reinstatement 

which then will come before this Court for consideration. 



Respondent sugges t s  t h a t  s a i d  ma t t e r  cannot be concluded i n  

less than  s i x  months and w i l l ,  more than  l i k e l y ,  t a k e  n i n e  

months, a t  l e a s t .  Thus, Respondent w i l l  be suspended f o r  no t  

l e s s  t han  n ine  months and probably one year .  I n  a d d i t i o n ,  he 

w i l l  i ncur  very  s u b s t a n t i a l  c o s t s  f o r  The F l o r i d a  B a r ' s  

i n v e s t i g a t i o n  and t h e  c o s t s  of t h e  Hearing. 

There is no evidence i n  t h i s  Record t h a t  Respondent h a s  

been g u i l t y  of any s i m i l a r  o f f e n s e s  and s o  f a r  a s  t h e  Record 

shows, t h i s  one event  i s  an i s o l a t e d  i n c i d e n t  i n  h i s  l i f e t i m e .  

A n i n e t y  ( 9 0 )  day suspension should  be adequate  d i s c i p l i n e  f o r  

t h e  conduct of t h e  Respondent. Such suspension,  coupled w i t h  

t h e  one hundred (100 )  hours of community s e r v i c e  recommended by 

t h e  Referee  and payment of t h e  c o s t s  of t h i s  d i s c i p l i n a r y  

proceeding should  be adequate  t o  d e t e r  any lawyer from engaging 

i n  l i k e  conduct. However, Respondent sugges t s  t h a t ,  f o r  t h e  

p r o t e c t i o n  of t h e  pub l i c ,  Respondent should  be p laced  on 

proba t ion ,  a s  recommended by t h e  Referee ,  f o r  two y e a r s  bu t  

t h a t  t h e  c o n d i t i o n s  of t h e  p roba t ion  be: 

1. That he  n o t  d r i n k  any a l c o h o l i c  beverages;  

2. That  he  no t  have i n  h i s  possess ion  o r  use 
any c o n t r o l l e d  subs tance ;  

3. That  a t  r e g u l a r  i n t e r v a l s ,  Respondent o b t a i n  
drug e v a l u a t i o n ,  which drug e v a l u a t i o n  s h a l l  
be promptly forwarded t o  The F l o r i d a  Bar; 

4.  I n  t h e  event  s a i d  drug e v a l u a t i o n  recommends 
t r ea tmen t ,  Respondent undergo s a i d  t r ea tmen t  
c o n s i s t e n t  w i th  s a i d  e v a l u a t i o n  and recommenda- 
t i o n  and submit proof t o  The F l o r i d a  Bar t h a t  
he  has  done so ;  

5. I f  s a i d  e v a l u a t i o n  recommends sc reen ing ,  
Respondent undergo such sc reen ing  a s  may be 



recommended and f u r n i s h  proof t o  The F l o r i d a  
Bar t h a t  he has  done so ;  

6. I n  t h e  event  t h a t  Respondent v i o l a t e s  any of 
t h e  terms of h i s  p roba t ion ,  The F l o r i d a  Bar 
s h a l l  f i l e  an a p p r o p r i a t e  p lead ing  i n  t h i s  
Court s e t t i n g  f o r t h  t h e  v i o l a t i o n s ,  fu rn i sh -  
i n g  t h e  Respondent a copy t h e r e o f ,  I n  t h e  
event  t h e  Respondent does no t  deny s a i d  
v i o l a t i o n s  w i t h i n  a s h o r t  time t o  be f i x e d  
by t h e  Court ,  t h e  Court should suspend 
Respondent f o r  a pe r iod  of n ine ty  ( 9 0 )  days 
and u n t i l  such t ime as he  can demonstrate t o  
t h e  Court t h a t  he has  been r e h a b i l i t a t e d  from 
t h e  use of a l coho l  and/or c o n t r o l l e d  subs tances .  
I n  t h e  event  Respondent does take i s s u e  wi th  
t h e  f a c t s  set ou t  i n  t h e  B a r ' s  p lead ing ,  t h e  
ma t t e r  be promptly set f o r  Hearing be fo re  a 
Referee  t o  determine whether o r  no t  he has  
v i o l a t e d  h i s  p roba t ion  and i f  t h e  evidence 
r e f l e c t s  t h a t  he has  done so ,  he be d i s c i p l i n e d  
t h e r e f o r  as h e r e t o f o r e  s e t  out .  

Respondent submits t h a t  t h e  d i s c i p l i n e  above recommended 

p r o t e c t s  t h e  p u b l i c  f a r  b e t t e r  t han  t h e  d i s c i p l i n e  recommended 

by t h e  Referee ,  g i v e s  him hope and d e s i r e  f o r  r e h a b i l i t a t i o n  

and y e t  does no t  unduly dep r ive  him of h i s  a b i l i t y  t o  e a r n  a 

1 ive l ihood .  

Respec t fu l ly  submit ted,  

ROBERT F. THOMPSON 

Respondent 



SUMMARY OF ARGUMENT 

The suspension of ninety-one (91 )  days and u n t i l  

Respondent can prove r e h a b i l i t a t i o n  is unduly harsh  f o r  t h e  

misconduct of which Respondent i s  g u i l t y  f o r  t h e  reason t h a t  i n  

r e a l i t y  s a i d  suspension w i l l  l a s t  anywhere from n ine  months t o  

a year .  A suspension of n i n e t y  ( 9 0 )  days and t h e  o t h e r  

d i s c i p l i n a r y  measures recommended by t h e  Referee  is  adequate  t o  

d e t e r  o t h e r  lawyers  from s i m i l a r  misconduct. Fu r the r ,  a  two 

yea r  p roba t ion ,  wi th  r egu la r  r e p o r t s  t o  The F l o r i d a  Bar and 

w i t h  p rov i s ions  f o r  speedy suspension of Respondent i f  he 

v i o l a t e s  h i s  p roba t ion ,  is b e t t e r  c a l c u l a t e d  t o  p r o t e c t  t h e  

p u b l i c  t han  a r e  t h e  Recommendations of t h e  Referee.  

Respec t fu l ly  submit ted,  

ROBERT F. THOMPSON 

Respondent 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy hereof has been furnished to 

the following: 

John F. Harkness 
Executive Director 
The Florida Bar 
Tallahassee, FL 32301 

John T. Berry, Esquire 
Staff Counsel 
The Florida Bar 
Tallahassee, FL 32301 

David Ristoff, Esquire 
The Florida Bar 
Marriott Hotel 
Suite C-49 
Tampa Airport 
Tampa, FL 33607 

1 *- 
by U.S. Mail, this \ - d a y  of July, 1986. 

n n n h  

Respondent 


