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ARGUMENT 

1 .  

THE DECISION OF THE FIRST DISTRICT COURT OF 
APPEAL IN T H l S  CASE I N  NO WAY CONFLICTS WlTH 
THE DECISIONS OF THE SECOND AND THIRD DISTRICT 
COURTS OF APPEAL I N  THE CASES OF NEUMANN v .  
DAVIS WATER AND WASTE, INC., 433 So.2d 559 
(Fla. 2 DCA 1983) and  ALVAREZ v .  DeAGUIRRE, 
395 So. 2d 213 (Fla. 3 DCA 1981). 

T h e  decision sought  t o  be  reviewed here in  holds tha t  Section 

402(A), Restatement o f  T o r t s  (Second), appl ies t o  t h e  manufacturer  o f  

building materials. T h e  d iscret ionary ju r isd ic t ion  o f  t h i s  c o u r t  can on ly  

b e  invoked when decisions conf l ic t ,  no t  when opinions o r  reasons conf l ic t .  

Gibson v .  Illaloney, 231 So.2d 823 (Fla. 1970); T h e  decision in t h e  

instant  case in n o  way conf l ic ts  w i t h  the  decisions in Neumann at id Alvarez, 

because ne i ther  o f  those cases deal w i t h  a manufacturer  o f  building 

materials. They b o t h  deal w i t h  defendants who constructed improvements 

t o  real estate. Indeed, the  opinion in Alvarez c lear ly  states t h a t  t he  

supp l ie r  of t h e  defect ive building material ( t hk  electr ical  c i r cu i t  box )  was 

not  even invo lved in tha t  decision. Specif ical ly,  ne i ther  Neumann n o r  

Alvarez deals in any  way w i t h  the  appl icat ion o f  s t r i c t  l iab i l i t y  p r inc ip les  

t o  t h e  manufacturer  o f  building materials. Accordingly,  t h e  decision o f  

t h e  F i r s t  D is t r i c t  C o u r t  o f  Appeal does no t  e i ther  expressly o r  d i rec t l y  

conf l i c t  w i t h  Neumann v .  Davis Water and Waste, Inc.,  o r  Alvarez v .  DeAgui r re .  

II. 

THE DECISION OF THE FIRST DISTRICT COURT OF 
APPEAL DOES NOT CONFLICT WlTH THE DECISION OF 
TH lS  COURT IN SLAVIN v .  KAY, 108So.2d 462 



(Fla. 1959), NOR DOES I T  CONFLICT WlTH 
ECHOLS v .  HAMMETT COMPANY, INC., 423 So.2d 923 
(Fla. 4 DCA 1982). 

S lav in  v .  Kay  and  Echols v .  Hammett Company, Inc., "expressly"  

deal solely w i t h  causation issues in the  contex t  o f  "contractors/possessors", 

and  those decisions have absolute ly  no th ing  to  d o  w i t h  t h e  l iab i l i t y  o f  a 

manufac turer  o f  t h e  de fec t ive  p roduc t .  See, Gross v .  Asphau l t  Mater ial  

and  Paving Co., Inc. ,  382 So. 2d 854 (Fla. 3 DCA 1980). I n  o the r  words, 

Slav in a n d  i t s  p rogeny deal o n l y  w i t h  bu i l de rs  o f  s t r u c t u r a l  improvements 

t o  real  p r o p e r t y .  Ne i ther  S lav in  n o r  one s ingle case wh ich  follows Slav in 

in any  way even in fe rent ia l l y  deals w i t h  t h e  potent ia l  l iab i l i t y  o f  a 

defendant who has manufactured a defect ive building material, a n d  none o f  

them come close t o  express ly  address ing  t h a t  issue. Because t h e  decision 

o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal sought  t o  b e  rev iewed he reby  deals 

solely w i t h  causat ion issues in t h e  contex t  o f  "manufacturers",  t h e  decision 

o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal in the  ins tan t  case cer ta in ly  does not  

conf l i c t  w i t h  Slav in o r  any  o the r  case app ly ing  t h e  pr inc ip les  enunciated 

there in.  

THE DECISION OF THE FIRST DISTRICT COURT OF 
APPEAL DOES NOT EITHER EXPRESSLY OR DIRECTLY 
CONFLICT WlTH THE OPINION OF THIS  COURT IN 
CONE v .  INTER COUNTY TELEPHONE & TELEGRAPH CO., 
40 So. 2d 148 (Fla. 1949), OR ITS  PROGENY. 



T h e  decision in Cone v .  l n t e r  Coun ty  Telephone & Telegraph Co., 

deals solely w i t h  foreseeabi l i ty issues, whi le t h e  decision o f  t he  F i r s t  

D is t r i c t  Cour t  o f  Appeal in t h e  ins tant  case does n o t  even in ferent ia l l y  

deal w i t h  foreseeabi l i ty issues and cer ta in ly  does n o t  d o  so expressly.  

Cone does no t  even int imate tha t  t h e  subsequent negl igence o f  some third 

p a r t y  is  an  independent in terven ing cause. What t h e  ins tant  case did ho ld  

was t h a t  t h e  causation pr inc ip les  enunciated b y  t h i s  C o u r t  in 

A u b u r n  Machine Works, Co. v .  Jones, 366 So. 2d 11 67 (Fla. 1979) were 

t h e  causation pr inc ip les  t o  b e  followed in t h e  t r i a l  o f  t h i s  cause. Nei ther  

t h e  ins tant  case n o r  A u b u r n  Machine Works in any way conf l ic t  w i t h  

Cone v .  l n t e r  County  Telephone & Telegraph Co. 

I V .  

THE DECISION OF THE FIRST DISTRICT COLIRT OF 
APPEAL BELOW DOES NOT DIRECTLY AND EXPRESSLY 
CONFLICT WITH THE OPINION OF THIS COURT IN 
WEST v .  CATERPILLAR TRACTOR COMPANY, INC., 
336 So. 2d 80 (Fla. 1 976). 

T h e  decision in West --- v .  Caterp i l la r  T r a c t o r  Company, Inc., 

he ld  tha t  t h e  s t r i c t  l iab i l i t y  p r inc ip les  set f o r t h  in Sect ion 402(A) o f  t h e  

Restatement o f  T o r t s  (Second) appl ied t o  product  l iab i l i t y  cases in 

Flor ida. Section 402(A) o f  t h e  Restatement of T o r t s  (Second) contains 

none o f  t h e  language re l ied upon b y  pet i t ioner  re la t ing  t o  inspect ion f o r  

defects fol lowing t h e  manufacture o f  t h e  product .  Hard in  v .  Montgomery 

Elevator Co., 435 So. 2d 331 (Fla. 1 DCA 1983). T h e  decision o f  t h e  



F i r s t  D i s t r i c t  C o u r t  o f  Appeal in the  i ns tan t  case, therefore, ne i the r  

d i rec t l y  n o r  express ly  conf l i c ts  w i t h  th i s  Cour t ' s  decision in 

West v. Caterp i l la r .  

CONCLUSION 

For  t h e  foregoing reasons, t h e  Pet i t ion f o r  Review should b e  

b e  denied. 
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