
FILED' SID J. wki/TE 

JUL 1 jg#g 
IN THE SUPREME COURT OF 

CLERK, SUPREME coUm 

EDWARD BEN, 

P e t i t i o n e r ,  
) 

v. Case No. 6 6 , 4 8 3  

STATE OF FLORIDA, 

Respondent .  ) 

RESPONDENT'S BRIEF ON MERITS 

J I M  SMITH 
ATTORNEY GENERAL 

THEDA JAMES DAVIS 
A s s i s t a n t  A t t o r n e y  G e n e r a l  

P a r k  Trammel1 B u i l d i n g  
1313 Tampa S t r e e t ,  S u i t e  804 

Tampa, F l o r i d a  33602 
(813)  272-2670 



TABLE OF CONTENTS 

PAGE - 
TABLE OF CITATIONS i i ,  iii 

SUMMARY OF ARGUMENT 1 

ARGUMENT 

ISSUE I - WHETHER THE LOWER COURT ERRED I N  2 
DENYING APPELLANT'S MOTION FOR 
JUDGNENT OF ACQUITTAL ON THE BASIS 
THAT FORCE WAS USED AFTER THE TAKING. 

ISSUE I1 - WHETHER THE LOWER COURT ERRED I N  13  
DENYING APPELLANT'S MOTION FOR JUDG- 
MENT OF ACQUITTAL BECAUSE THE ALLEGED 
VICTIM DID NOT HAVE CUSTODY OF THE 
PROPERTY. 

CONCLUSION 

CERTIFICATE OF SERVICE 



TABLE OF CITATIONS 

PAGE 

Andre v .  S t a t e ,  431 So .2d  1042 ,1043  
( F l a .  5 t h  DCA 1983)  

B a n f i e l d  v .  Add ing ton ,  1 0 4  F l a .  661 ,140  So. 
893 ,899  (1932) 

Ben v .  S t a t e ,  461  So .2d  286 ( F l a .  2d DCA 1985 2 , 7  

Brown v .  P e o p l e ' s  Bank f o r  S a v i n g s ,  59 F l a .  1 6 3 ,  9  
52 So.  719 (1910)  

Colbey v .  S t a t e ,  46 F l a .  1 1 2 ,  35 So.  189 (1903)  1 , 2 , 4  

S t a t e  v .  Douglas ,  337 So .2d  407 ( F l a .  1st  DCA 1976)  5 , 6  

L i g h t n e r  v .  S t a t e ,  535 S.W.2d 176 (Texas CA 1976)  1 0 , l l  

McCloud v .  S t a t e ,  335 So .2d  257 ( F l a .  1976)  3  

Montsdoca v .  S t a t e ,  54 F l a .  8 2 , 9 3  So .157 ,159  (1922)  3  

P a r k e r  v .  S t a t e ,  75 F l a .  741,  78 So .  980 (1918)  1 3  

Royal  v .  S t a t e ,  452 So .2d  1098 ( F l a .  5 t h  DCA 1984)  5  

S t a t e  v .  Douglas ,  337 So .2d  407 ( F l a .  1st  DCA 1976)  4 , 6  
ce r t .  d e n i e d ,  34 So. 2d 946 ( F l a .  1977)  

S t a t e  v .  Ga le  D i s t r i b u t i o n s ,  I n c .  349 So.2d 150  9  
( F l a .  1977)  

S t a t e  ex r e l .  T r i a r y  v .  B u r r ,  79 F l a .  290 S o . 6 1  (1920) 9  

S t u f f l e b e s n  v .  S t a t e ,  436 So .2d  244 ( F l a .  2d DCA 1983)  2 , 5 , 6 , 7 , 8  

Sun I n s u r a n c e  O f f i c e ,  L t d .  v .  C lay ,  133  So .2d  735 9  
( F l a .  1961)  

W i l l i a m s  v .  Mayo, 126 F l a .  871 ,  172  S o . 8 6 , 8 7  (1937) 3  



TABLE OF CITATIONS CONTINUED 

PAGE 

OTHER AUTHORITIES : 

77  C . J . S .  Robbery, $11 (1952)  

93 ALR 3d 643,649-650 

$812.015,  F l a .  S t a t s .  ( 1 9 8 i )  

$812 .12(3 )  F l a .  S t a t u t e  (1951)  

5812.13 F l a .  S t a t u t e  (1981) 

$812.13  ( 1 )  

$812.13  ( 3 )  

Texas s t a t u t e ,  V.T.C.A. ,  P e n a l  Code S e c t i o n  29 
S e c t i o n  29 .02  

The Model P e n a l  Code ( 1 9 6 2 ) ,  S e c t i o n  222 .1 (1 )  



SUMMARY OF ARGUMENT 

I. 

P e t i t i o n e r  employed f o r c e  t o  r e t a i n  possess ion  

of  p rope r ty  un lawful ly  taken  and t o  make good an escape.  

This  c a s e  i s  n o t  i n  c o n f l i c t  w i th  Colbey v .  S t a t e ,  46 F l a .  

112,  35 So. 189 (1903) which ho lds  t h a t  fo l lowing  an 

a t tempted l a r c e n y ,  f o r c e  used merely a s  a  means of  escape 

does n c t  supply t h e  element of  f o r c e  necessary  t o  c o n s t i t u t e  

robbery.  The u s e  of f o r c e  t o  p revent  r e c a p t u r e  of t h e  

p rope r ty  and t o  make good an escape does c o n s t i t u t e  an 

element of  robbery w i t h i n  t h e  meaning of t h e  amended robbery 

s t a t u t e ,  Sec. 812.13 F l a .  S t a t .  (1981). The amended s t a t u t e  

e changes t h e  common law d e f i n i t i o n  of robbery t o  i n c l u d e  

t h e  u s e  of f o r c e  employed " in  f l i g h t  a f t e r  t h e  a t tempt  o r  

commission" Sec. 812 .12(3) ,  F l a .  S t a t s .  (1951).  

Testimony t h a t  t h e  s e c u r i t y  guard was employed by t h e  

department s t o r e  was s u f f i c i e n t  evidence of  custody.  



ARGUMENT 

ISSUE I 

WHETHER THE LOWER COURT ERRED I N  
DENYING APPELLANT'S MOTION FOR 
JUDGMENT OF ACQUITTAL ON THE BASIS 
THAT FORCE WAS USED AFTER THE TAKING. 

A f t e r  t a k i n g  goods from a  department s t o r e ,  t h e  

p e t i t i o n e r  used f o r c e  a g a i n s t  a  s e c u r i t y  guard who was 

t r y i n g  t o  p r even t  h i s  d e p a r t u r e  from t h e  s t o r e ' s  pa rk ing  

l o t .  The Second D i s t r i c t  Court of  Appeal h e l d  i n  

Ben v .  S t a t e ,  461 So.2d 286 ( F l a .  2d DCA 1985) t h a t  t h e s e  

f a c t s  w e r e  s u f f i c i e n t  t o  c o n s t i t u t e  robbery  w i t h i n  t h e  

meaning o f  t h e  amended robbery s t a t u t e ,  Sec .  812.13,  F l a .  

S t a t s  (1981).  The c o u r t  f u r t h e r  h e l d  t h a t  t h e  amended 

e s t a t u t e  changes t h e  r u l e  enunc ia ted  i n  Colbey v .  S t a t e ,  

46 F l a .  112,  35 So. 189 (1903),  which p rov ides  t h a t  

v i o l e n c e  o r  f o r c e  used  on t h e  p a r t  of a  t h i e f  i n  an  e f f o r t  

t o  escape  i s  n o t  f o r c e  contemporaneous w i t h  t h e  t a k i n g  of 

t h e  p r o p e r t y  and does n o t  c o n s t i t u t e  robbery .  I n  adopt ing  

t h i s  view, t h e  c o u r t  a l i g n e d  i t s e l f  w i t h  o t h e r  D i s t r i c t  

Courts of  Appeal.  See S t u f f l e b e a n  v .  S t a t e ,  436 So. 2d 244 ' 

( F l a .  2d DCA 1983) and Andre v .  S t a t e ,  431 So.2d 1042,  

1043 ( F l a .  5 t h  DCA 1983) .  Th i s  c o u r t  accep ted  j u r i s d i c t i o n  

t o  r e s o l v e  t h e  c o n f l i c t  between t h i s  c a s e  and Colbev. 



A t  common law, robbery was defined a s  " the fe lonious  

taking of money o r  goods of value from t h e  person of another ,  

o r  i n  h i s  presence,  aga ins t  h i s  w i l l ,  by v io lence ,  o r  p u t t i n g  

him i n  f e a r . "  Williams v .  Mayo, 126 F la .  871, 1 7 2  So. 86, 

87 (1937). The general  r u l e  i s  t h a t  violence or in t imidat ion  

must precede o r  be contemporaneous with t h e  tak ing  of t h e  

proper ty .  Montsdoca v .  S t a t e ,  54 F la .  82, 93 So. 157, 159 

(1922); McCloud v .  S t a t e ,  335 So.2d 257 (Fla .  1976). I n  order  

t o  c o n s t i t u t e  robbery, t h e  f o r c e  o r  f e a r  may and must be 

employed e i t h e r  t o  obta in  o r  r e t a i n  possession of t h e  property 

o r  t o  prevent o r  overcome r e s i s t a n c e  t o  t h e  tak ing .  7 7  C.J .S .  

Robbery, $11 (1952). However, a s  discussed i n  Colbey v .  S t a t e ,  

supra,  f o r c e  employed i n  attempting t o  escape, r a t h e r  than 

i n  t h e  physical  taking of t h e  proper ty ,  does not  supply t h e  

element of fo rce  o r  in t imidat ion  e s s e n t i a l  t o  a  convict ion 

f o r  robbery. I n  Colbey, t h e  evidence showed t h a t  t h e  v ic t im,  

Bousman, while on a  crowded s t r e e t ,  f e l t  t h e  defendant ' s  

hand i n  h i s  pocket,  grabbed h i s  arm and t u s s l e d  with the  

defendant u n t i l  t h e  p o l i c e  a r r i v e d .  This court  reversed a  

convict ion f o r  attempted robbery and he ld  t h a t  t h e  evidence 

did not  meet t h e  fo rce  o r  v io lence  requi red  by t h e  robbery 

s t a t u t e .  Dist inguishing a  s i t u a t i o n  where f o r c e  i s  used 

t o  accomplish t h e  robbery,  t h e  court  reasoned t h a t  fo rce  used 

only i n  an e f f o r t  t o  escape i s  not  s u f f i c i e n t .  The cour t  s a i d :  



I f  t h e  defendant s t ruggled  o r  c l inched 
with Bousman i n  an e f f o r t  t o  overpower 
him f o r  t h e  purpose of enabling him t o  
secure t h e  money i n  t h e  pocket,  t h e r e  
would be such fo rce  a s  t h e  s t a t u t e  contemplates,  
but t h e  f o r c e  used merely i n  an e f f o r t  t o  
escape from t h e  grasp of Bousman o r  t o  
avoid a r r e s t  would not  be such f o r c e  a s  
i s  contemplated by t h e  s t a t u t e .  

35 So. a t  190 

The p e t i t i o n e r  i n  t h i s  case  used fo rce  t o  prevent 

recapture  of t h e  property and t o  make good h i s  escape. This 

case i s  no t  i n  c o n f l i c t  with Colbey which holds t h a t  follow- 

ing an attempted la rceny,  f o r c e  employed i n  attempting 

t o  escape, r a t h e r  than i n  t h e  physical  tak ing  of t h e  property,  

does not  supply t h e  element of f o r c e  c r  in t imidat ion  essen t -  

i a l  convict ion f o r  robbery. 

Some cour ts  have adopted t h e  view t h a t  t h e  use  of f o r c e  

o r  in t imidat ion  t o  prevent recapture  of t h e  property does 

c o n s t i t u t e  an element of robbery, t o  apply even where t h e  

fo rce  i s  used i n  escaping i f  it has t h e  e f f e c t  of enabling 

t h e  accused t o  r e t a i n  possession of t h e  proper ty .  I n  t h i s  

context ,  t h e  robbery i s  viewed a s  a "continuous t r a n s a c t i o n , "  

See 93 ALR 3d 643,649-650. This r u l e  was followed by t h e  

F i r s t  D i c t r i c t  Court of Appeal i n  S t a t e  v .  Douglas, 337 So. 

2d 407 (Fla .  1 s t  DCA 1976), c e r t .  denied, 34 So.2d 946 @ l a .  

1977). I n  Douglas, t h e  manager of a  food s t o r e  saw t h e  

defendant grab some pieces  of meat and drop them i n t o  h i s  



• co-defendant 's  shoulder bag. The manager in te rcep ted  t h e  

two as  they attempted t o  leave  t h e  s t o r e  by t h e  f r o n t  door 

and while t h e  t h r e e  were walking t o  t h e  r e a r  of t h e  s t o r e ,  

t h e  defendant s t ruck  t h e  manager, and h i s  co-defendant began 

s tabbing t h e  manager, The defendants then ran  out  of t h e  

s t o r e .  The F i r s t  D i s t r i c t  he ld  t h a t  "where t h e  owner of 

property takes ac t ion  t o  prevent a  t h i e f  from taking h i s  

goods from h i s  premises and t h e  t h i e f  uses  fo rce  i n  order  t o  

ge t  away with t h e  goods, t h e  t h i e f ' s  use  of f o r c e  i s  concurrent 

with t h e  tak ing  and c o n s t i t u t e s  robbery, " Id .  - a t  1099-1100. 

The Third D i s t r i c t  Court of Appeal i n  S tuf f lebean v .  

S t a t e ,  supra,  appl ied  t h e  Douglas r a t i o n a l e  t o  a  s i t u a t i o n  

where t h e  t h i e f  had l e f t  t h e  s t o r e  with t h e  goods. The court  

s a i d :  

We agree with t h e  i s s u e  a s  framed and 
deciaed by t h e  Dou l a s  cour t  but s e e  no 
reason why t h e  hg- e c l s l o n  should be l imi ted  
t o  t h e  p e c u l i a r  f a c t s  of t h a t  case .  Whet- 
he r  t h e  of fense  i s  a  robbery r a t h e r  than 
a  larcenv should not  t u r n  on t h e  f o r t u i t -  
ous circLmstance t h a t ,  owing i n  p a r t  t o  t h e  
v i c t i m ' s  quick r e a c t i o n ,  t h e  t ake r  i s  
requi red  t o  use  f o r c e  i n  order  t o  make good 
h i s  escape with t h e  property before  g e t t i n g  
ou t s ide  t h e  b u i l d i n g  where t h e  property i s  
loca ted  . . .  (emphasis i n  o r i g i n a l ) .  

Douglas a t  245 

Ci t ing  Stuf f lebean and Douglas, t h e  F i f t h  D i s t r i c t  

Court of Appeal i n  Royal v .  S t a t e ,  452 So.2d 1098 (Fla .  5 t h  

DCA 1984) held t h a t  f o r c e  used aga ins t  a  s t o r e  d e t e c t i v e  



a a f t e r  t h e  defendants l e f t  a s t o r e  from which they had taken 

severa l  a r t i c l e s  of c lo th ing  c o n s t i t u t e s  robbery "because 

possession of t h e  property was s t i l l  i n  "continuing dispute" ."  

The "continuing dispute"  theory i s  cons i s t en t  with t h e  

r e s u l t  reached i n  cases  applying t h e  "continuous t ransac t ion"  

r u l e .  S t a t e  v .  Douglas, supra ;  Stuff lebean v .  S t a t e ,  supra,  

(recognizing t h e  p r i n c i p l e ) .  The continuing d i spu te  theory 

i s  a l s o  cons i s t en t  with t h e  a r r e s t  powers accorded merchants 

and t h e i r  employees under Sec. 812.015, F la .  S t a t s .  (1981), 

t h e  r e t a i l  t h e f t  s t a t u t e .  Subsection (3) (a) of t h e  s t a t u t e 1  

recognizes t h e  owner's r i g h t  t o  recover property by taking 

t h e  t h i e f  i n t o  temporary custody. I n  t h i s  con tex t ,  t h e  r e s u l t  

would be t h e  same regardless  of whether it i s  c a l l e d  a 

a "continuing dispute"  o r  a "continuous t ransac t ion" .  

The r e a l  i s s u e ,  a s  s t a t e d  by t h e  F i r s t  D i s t r i c t  Court 

of Appeal i n  Douglas, supra a t  408, i s  "whether a person who 

f inds  i t  necessary t o  r e s o r t  t o  v io lence  i n  order  t o  escape 

l ~ e c .  812.015 (3) (a) provides : A law enforcement o f f i c e r ,  
a merchant, a merchant 's  employee, o r  a farmer who has probable 
cause t o  be l i eve  t h a t  merchandise o r  farm produce has been 
unlawfully taken by a person and t h a t  he can recover i t  by 
taking t h e  person i n t o  custody may, f o r  t h e  purpose of attempt- 
ing t o  e f f e c t  such recovery o r  f o r  prosecut ion,  t ake  t h e  
person i n t o  custody and d e t a i n  him i n  a reasonable manner f o r  
a reasonable length  of t ime. In  the  case of a farmer,  tak ing  
i n t o  custody s h a l l  be e f fec tua ted  only on property owned o r  
leased  by the  farmer.  I n  t h e  event t h e  merchant, merchant 's  
enployee, o r  farmer takes  t h e  person i n t o  custody, a law 
enforcement o f f i c e r  s h a l l  be c a l l e d  t o  t h e  scene immediately 
a f t e r  t h e  person has been taken i n t o  custody. 



w i t h  t h e  p r o p e r t y  of ano the r  i s  cha rgeab le  w i t h  robbery ."  

The common denominator i n  a l l  t h e  c a s e s  p r e v i o u s l y  c i t e d  

i s  t h e  c o u r t ' s  w i l l i n g n e s s  t o  f i n d  robbery i n  t h o s e  i n s t a n c e s  

where f o r c e  i s  used t o  p reven t  r e c a p t u r e  of  t h e  p rope r ty  

and make good an escape .  

Reaching t h e  same conc lus ion  by s t a t u t o r y  c o n s t r u c t i o n ,  

t h e  Second D i s t r i c t  Court o f  Appeal i n  t h i s  c a s e  s a i d  t h a t  

under t h e  amended robbery s t a t u t e ,  t h e  u s e  o f  f o r c e  dur ing  

t h e  a t t emp t  o r  commission of a  t h e f t  o r  i n  immediate f l i g h t  

a f t e r  t h e  a t t empt  o r  commission of a  t h e f t  s u p p l i e s  t h e  

e s s e n t i a l  element o f  f o r c e  neces sa ry  t o  c o n s t i t u t e  robbery .  

The c o u r t  s a i d  t h i s  new d e f i n i t i o n  o f  robbery t hus  p r o s c r i b e d  

t h e  u s e  of v i o l e n c e  n o t  on ly  i n  t h e  t a k i n g  of t h e  p r o p e r t y  

b u t  a l s o  i n  t h e  immediate e f f o r t s  of  t h e  t h i e f  t o  p reven t  

r e c a p t u r e  o f  t h e  p rope r ty .  Ben v .  S t a t e ,  supra  a t  287. See 

a l s o ,  S t u f f l e b e a n  v .  S t a t e ,  supra  a t  245. 

The robbery s t a t u t e  under which p e t i t i o n e r  was convic ted  

prov ides  a s  f o l l o w s :  

$812.13 Robbery. 
(1)  "Robbery" means t h e  t a k i n g  of  money o r  o t h -  
e r  p r o p e r t y  which may b e  t h e  s u b j e c t  o f  l a r c e n y  
from t h e  person  o r  custody of ano the r  by f o r c e ,  
v i o l e n c e , - a s s a u l t ,  o r  i n  f e a r .  - 
(2) ( a )  I f  i n  t h e  cou r se  of  committing t h e  
robbery t h e  o f f ende r  c a r r i e d  a  f i r e a r m  o r  o t h e r  
dead ly  weapon, t hen  t h e  robbery i s  a  f e lony  of 
t h e  f i r s t  degree ,  pun ishab le  by imprisonment 
o r  a s  provided i n  s . 7 7 5 . 0 8 2 , ~ . 7 7 5 . 0 8 3 ,  o r  s .775.084.  
(b) I f  i n  t h e  cou r se  o f  committing t h e  robbery 
t h e  o f f e n d e r  c a r r i e d  a  weapon, t hen  t h e  robbery 



is a felony of the first degree, unishable 
as provided in s.775.082,s.775.08 5 , or s.775.084. 
(c) If in the course of committing the robbery 
the offender carried no firearm, deadly weapon, 
or other weapon, then the robbery is a felony 
of the second degree, punishable as provided 
in s.775.082, s.775.083, or s.775.084. 
(3) A n  act shall be deemed "in the course of 
committing the robbery" if it occurs in an 
attempt to commit robbery or in flight after the 
attempt or commission. 

The District Court of Appeal read subsection (3) of the 

statute as affecting a change in the common law which requires 

that the force or intimidation precede or be contemporaneous 

with the taking. Under the amended statute, force is consider- 

ed to be contemporaneous with the taking if that force is used 

during "flight after the attempt or commission," Sec. 812.13(3). 

The Model Penal Code (1962) defines robbery, in Sec. 222.1(1), 

to include any violence or fear that is threatened or inflicted 

during an attempt or commission of theft or in flight after 

an attempt or commission of theft. 

Critics of this construction of Sec. 812.13 say it violates 

the principles of statutory construction which provide that 

a statute designed to change the common law must speak in 

clear and unequivocal terms. Stufflebean supra at 247 (Baskin, 

J., dissenting in part"; Royal, supra at 1100 (Cowart, J., 

dissenting) However, the law in Florida is well settled that 



a the common law may be modified directly or indirectly, by 

the enactment of a statute that is inconsistent with it. 

Banfield v. Addington, 104 Fla. 661,140 So. 893,899 (1932); 

even if it substantially changes a common law rule. Brown 

v. People's Bank for Saving, 59 Fla. 163, 52 So. 719 (1910). 

In addition, a statute should be construed in it's entirety 

and as a whole. State ex rel. Triary v. Burr, 79 Fla. 290, 

84 So. Sun Insurance Office, Ltd. v. Clay, 

133 So.2d 735 (Fla. 1961). It is a cardinal rule of statutory 

construction that the entire statute under consideration must 

be considered in determining legislative intent and effect 

must be given to every part of the provision under construction 

and every part of the statute as a whole; from a view of the 

a whole law in para materia, the reviewing court can determine 

legislative intent. State v. Gale Distributions, Inc., 349 

So.2d 150 (Fla. 1977). The effect of subsection 812.13(3), 

defining the scope of a robbery as any act which "occurs in 

an attempt to commit robbery or in flight after the attempt 

or commission", is to effectively amend and modify the common 

law definition of robbery in Sec. 812.13(1) so as to include 

as an element of robbery, force or fear that may occur after 

a non-violent taking but during flight after commission of a 

theft where the owner or custodian attempts to regain possess- 

ion of the stolen property or to apprehend the thief. This 



cons t ruc t ion  i s  reasonable given an o v e r a l l  view of t h e  s t a t u t e  

and i s  cons i s t en t  with developing F lo r ida  caselaw. 

A Texas s t a t u t e  was given a  s i m i l a r  i n t e r p r e t a t i o n  i n  

Lightner v .  S t a t e ,  and t h e  Texas 

Court of Appeals reached t h e  same r e s u l t .  The defendant i n  

Lightner took money from a s t o r e  cash r e g i s t e r .  A p o l i c e  

o f f i c e r  who happened t o  be p a t r o l i n g  t h e  a rea  i n  h i s  c a r  

was flagged down by a  s t o r e  employee and immediately gave 

p u r s u i t .  The defendant was apprehended following a  lengthy 

chase by t h e  o f f i c e r .  

The re l evan t  Texas s t a t u t e ,  V.T.C.A., Penal Code, 

Sect ion 29.02, def ines  robbery a s  fo l lows:  

"(a) A person commits an of fense  i f  i n  
t h e  course of committing t h e f t  a s  def ined 
i n  Chapter 31 of t h i s  code and with i n t e n t  
t o  obta in  o r  maintain con t ro l  of t h e  prop- 
e r t y ,  he:  
(1) i n t e n t i o n a l l y ,  knowingly, o r  r e c k l e s s l y  
causes bodi ly in ju ry  t o  another ;  o r . . .  

A d i f f e r e n t  p a r t  of t h e  s t a t u t e ,  V.T.C.A., Penal Code, 

Sect ion 29.01, provides : 

(1) "In t h e  course of committing t h e f t "  means 
conduct t h a t  occurs i n  an attempt t o  commit, 
during t h e  commission o r  i n  immediate f l i g h t  
a f t e r  t h e  attempt o r  commission of t h e f t  . . .  

The Texas Court of Appeals construed Sect ions 29.01 

and 29.02 t o  include any v io lence  i n  t h e  course of e f f e c t -  

ua t ing  t h e  t h e f t  a s  wel l  a s  any v io lence  while i n  immediate 



f l i g h t  from t h e  scene  of  t h e  t h e f t .  L igh tne r  a t  177.  

An e a r l i e r  Texas s t a t u t e ,  A r t i c l e  1408,  V.A.P.C. 

(1925) , de f ined  robbery a s  fo l l ows  : 

" I f  any person  by a s s a u l t  o r  v i o l e n c e  
o r  by p u t t i n g  i n -  f e a r  o f  l e f t  o r  b o d i l y  
i n j u r y ,  s h a l l  f r a u d u l e n t l y  t a k e  from t h e  
person  o r  pos se s s ion  of  ano the r  any p r o p e r t y  
w i t h  i n t e n t  t o  a p p r o p r i a t e  t h e  same t o  
h i s  own u s e ,  h e  s h a l l  b e  punished . . .  

Under t h e  e a r l i e r  s t a t u t e  t h e  t h r e a t  o r  v i o l e n c e  had 

t o  p recede  t h e  t a k i n g  o f  t h e  p r o p e r t y .  The c o u r t  r u l e d  t h a t  

t h e  d e f i n i t i o n  o f  robbery  under  t h e  1974 Pena l  Code was 

b roader  t h a n  t h e  one con t a ined  under t h e  former robbery  

s t a t u t e ,  A r t i c l e  1408. L igh tne r  a t  177.  The c o u r t  ,went on 

t o  s t a t e :  

Under S e c t i o n s  29.01 and 29.02,  s u p r a ,  t h e  
o f f e n s e  of  robbery  i n c l u d e s  any v i o l e n c e  
i n  t h e  c o u r s e  of  e f f e c t u a t i n g  t h e  t h e f t  
a s  w e l l  a s  any v i o l e n c e  w h i l e  i n  immediate 
f l i g h t  from t h e  scene  of t h e  t h e f t .  Th is  
new d e f i n i t i o n  o f  robbery  p r o s c r i b e s  t h e  
u s e  o f  v i o l e n c e  n o t  on ly  i n  t h e  t a k i n g  
of t h e  p r o p e r t y ,  b u t  a l s o  i n  t h e  immediate 
e f f o r t s  o f  t h e  t h i e f  t o  keep t h e  s t o l e n  
p r o p e r t y .  

I d .  177-178. - 

S i m i l a r l y ,  t h e  amended F l o r i d a  S t a t u t e  a l s o  e f f e c t s  

a  change i n  t h e  common law r u l e  t h a t  i n  o r d e r  f o r  t h e r e  t o  

be  a  robbery ,  v i o l e n c e  o r  i n t i m i d a t i o n  must p recede  o r  be  



a contemporaneous with the taking of the property. Pursuant 

to subsection (3) of the Florida statute, force or threat 

of violence is considered contemporaneous with the taking 

if the force or threat "occurs in an attempt to commit 

robbery or in flight after the attempt or commission". The 

District Court of Appeal's reading of Sec. 812.13 did not 

violate principles of statutory construction. 



ARGUMENT 

ISSUE I1 

WHETHER THE LOWER COURT ERRED I N  
DENYING APPELLANT'S MOTION FOR JUDG-  
MENT OF ACQUITTAL BECAUSE THE ALLEGED 
VICTIM D I D  NOT HAVE CUSTODY OF THE PROPERTY. 

The e x a c t  s t a t e  of t i t l e  of  s t o l e n  p r o p e r t y  i s  of  

no p a r t i c u l a r  concern  of  t h e  t h i e f ,  excep t  t h a t  i t  must 

have been i n  someone else.  This  r u l e  i s  t r u e  through t h e  

one i n  pos se s s ion  may have h e l d  t h e  p r o p e r t y  a s  b a i l e e ,  

t r u s t e e ,  o r  o t h e r w i s e ,  having on ly  a  s p e c i a l  and n o t  a  

g e n e r a l  ownership of t h e  p r o p e r t y .  The re fo re  ownership 

i s  s u f f i c i e n t l y  proven where i t  i s  shown t h a t  t h e  person  

a l l e g e d  t o  be  t h e  owner had a  s p e c i a l  p r o p e r t y  i n  t h e  

@ s t o l e n  a r t i c l e ,  o r  t h a t  h e  h e l d  i t  i n  t r u s t .  - Parker  v .  

S t a t e ,  75 F l a .  741, 78 So. 980 (1918) 

Halcomb may be  deemed an  a p p r o p r i a t e  c u s t o d i a n  

o f  t h e  c l o t h i n g  owned by t h e  department s t o r e .  Holcomb's 

d u t i e s  a s  s t o r e  s e c u r i t y  i n c l u d e  c a r i n g  f o r  t h e  merchandise 

t o  i n s u r e  t h a t  it i s  n o t  t aken  from t h e  s t o r e  wi thou t  be ing  

p a i d  f o r .  (R63) P e t i t i o n e r  took  t h e  s h i r t s  wi thou t  permiss ion 

and wi thou t  payment. Testimony t h a t  Halcomb was employed 

by t h e  department s t o r e  a s  a  s e c u r i t y  guard was s u f f i c i e n t  

t o  e s t a b l i s h  cus tody of  t h e  s u b j e c t  p r o p e r t y .  



CONCLUSION 

I n  l i g h t  of t h e  foregoing reasons,  arguments and 

a u t h o r i t i e s ,  respondent r e s p e c t f u l l y  asks t h i s  cour t  t o  

a f f i r m  t h e  judgment and sentence of t h e  D i s t r i c t  Court of 

Appeal. 
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