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PRELIMINAKY STATEMENT 

CLINTON LAMAR JACKSON w i l l  be r e f e r r e d  t o  as  t he  "Appel- 

l a n t "  i n  t h i s  b r i e f .  The STATE OF FLORIDA w i l l  be r e f e r r e d  t o  

a s  t h e  "Appellee". The record on appeal  w i l l  be r e f e r r e d  t o  by 

t h e  symbol "R" followed by t h e  app rop r i a t e  page number. 



STATEMENT OF THE FACTS 

Appel lee  accep t s  A p p e l l a n t ' s  Sta tement  of F a c t s ,  supple-  

mented a s  fo l l ows :  

P rosecu t ion  w i tne s s  Melvin James a l s o  t e s t i f i e d :  

A t  approximate ly  5  :10 t o  5:15 p.m. he saw C l in ton  and 

Nathan ie l  Jackson going e a s t  on 1 8 t h  Avenue, coming away from 

t h e  d i r e c t o n  of t h e  hardware s t o r e .  (R 906) They were t r a v e l -  

i ng  i n  excess  of t h e  t h i r t y - f i v e  mi le  pe r  hour speed l i m i t .  (R 

906 - 907) 

On c ross -examina t ion ,  de fense  w i tne s s  David Shorey,  acknow- 

ledged h i s  d e p o s i t i o n  tes t imony t o  t h e  e f f e c t  t h a t :  

He could  n o t  p o s i t i v e l y  say  whether s t a t e  w i tne s s  Fredd ie  

Will iams " f i l l e d  i n  t h e  b lanks"  as  t o  h i s  tes t imony a g a i n s t  ano- 

t h e r  inmate (Toby); t h a t  Williams was going t o  t r y  t o  g e t  t h e  

in format ion  from Toby (R 1319);  t h a t  Williams asked Shorey f o r  

he lp  t o  do s o  (R 1319 - 1320) ; and t h a t  he d i d n ' t  know when W i l -  

l iams d i s cus sed  " f i l l i n g  i n  t h e  blanks" whether he was t a l k i n g  

about  g e t t i n g  t r u t h f u l  in format ion  from Toby o r  n o t .  (R 1320) 

Shorey a l s o  t e s t i f i e d :  He t o l d  p rosecu t ion  w i tne s s  Fredd ie  

Will iams about  t h e  f a c t s  under ly ing  a  f i r s t  degree  murder charge  

he  faced  (R 1304 - 1305) ;  t h a t  some of what he s a i d  was a  l i e  (R 

1305 - 1306) ;  more s p e c i f i c a l l y :  t h a t  he had s tabbed  h i s  v i c t i m  

(R 1306) ;  b u t  t h a t  he p l ed  g u i l t y  on t h e  morning of h i s  t r i a l  

immediately a f t e r  h i s  a t t o r n e y  deposed Will iams (R 1305) ;  and 

t h a t  t h e  s t a t e  r e l i e d  upon h i s  con fe s s ion  t o  Will iams as a  fac -  

t u a l  b a s i s  f o r  t h e  p l ea .  (R 1304 - 1305) H i s  a t t o r n e y  would 



have known i f  Will iams'  tes t imony was not  t r u e .  (R 1306). 

Shorey l a t e r  acknowledged t h a t  Williams had p rev ious ly  

bea ten  him up whi le  they were i n  t h e  same j a i l  c e l l .  (R 131 1 ) .  

S t a t e  w i tnes s  Benny P h i l i p s  went w i th  Marsha Jackson when 

De tec t i ve  Kappel in terviewed he r  about her  j a i l  v i s i t  wi th  Clin-  

ton  Jackson.  (R 1 1  14) Jackson subsequent ly  t o l d  P h i l i p s  t h a t  

she  had t o  t e l l  Kappel t h a t  C l i n t  sho t  t h e  man, and t h a t  they 

made he r  say  i t .  (R 1114) 

During t h e  pena l ty  phase ,  on cross-examinat  i o n ,  defense  

w i tnes s  Marsha Jackson t e s t i f i e d  she  was unaware t h a t  a t  age 

t h i r t e e n  C l in ton  was charged w i t h  a r e s i d e n t i a l  bu rg l a ry  i n  

which he s t o l e  a gun (R 1565 - 1566) ; t h a t  a t  age fou r t een  he 

was a l s o  charged wi th  p e t i t  t h e f t ,  b a t t e r y  and r e s i d e n t i a l  bur- 

g l a r y  ( R  1566) ;  t h a t  a t  age s i x t e e n  he was charged wi th  p e t i t  

t h e f t  and a u t o  t h e f t ;  and t h a t  a t  age seventeen t h e r e  were two 

more p e t i t  t h e f t  charges .  (R 1567) 



ARGUMENT SUMMARY 

ISSUE I 

T h i s  i s  n o t  a c a s e ,  as A p p e l l a n t  a t t e m p t s  t o  c h a r a c t e r i z e  

i t ,  of  t h e  s t a t e  a t t e m p t i n g  an  end r u n  a round t h e  e n t r y  of i m -  

peachment  e v i d e n c e  f o r  t h e  p u r p o s e  o f  t h e  t r u t h  of  i t s  c o n t e n t .  

The s t a t e  p roceeded  i n  good f a i t h  u n d e r  t h e  a p p r e h e n s i o n  

t h a t  Marsha J a c k s o n  might  a t t e m p t  t o  c o n c e a l  f a c t s  b e a r i n g  upon 

A p p e l l a n t ' s  g u i l t .  I t  w a s  w e l l  w i t h i n  t h e  d i s c r e t i o n  of  t h e  

t r i a l  c o u r t  t o  c a l l  h e r  as a c o u r t  w i t n e s s .  

Her t e s t i m o n y  c o n t r a d i c t e d  and impeached s t a t e  w i t n e s s  

F r e d d i e  W i l l i a m s '  t e s t i m o n y .  The s t a t e  p r o p e r l y  i n t r o d u c e d  h e r  

p r i o r  i n c o n s i s t e n t  s t a t e m e n t ( s )  s o  t h a t  t h e  j u r y  might  o t h e r w i s e  

e v a l u a t e  h e r  c r e d i b i l i t y .  

ISSUE I1 

T h i s  i s  n o t  a s i m p l e  q u e s t i o n  o f  impeachment t h r o u g h  t h e  

u s e  o f  a p r i o r  c o n v i c t i o n .  

Defense  w i t n e s s  S h o r e y ' s  t e s t i m o n y  impeached p r o s e c u t i o n  

w i t n e s s  F r e d d i e  W i l l i a m s .  

The n a t u r e  and c i r c u m s t a n c e s  of  d e f e n s e  w i t n e s s  Shory '  s 

o f f e n s e  and  g u i l t y  p l e a  were r e l e v a n t  t o  S h o r e y ' s  c r e d i b i l i t y  

b e c a u s e  F r e d d i e  W i l l i a m s  p r o v i d e d  key  e v i d e n c e  a g a i n s t  Shorey  i n  

t h a t  same c a s e .  

ISSUE I11 

A p p e l l a n t ' s  c r o s s - e x a m i n a t i o n  o f  F r e d d i e  W i l l i a m s  s u g g e s t e d  

t h a t  Williams might  r e c e i v e  some f a v o r i t i s m  from t h e  s t a t e  f o r  

h i s  t e s t i m o n y .  



The t r i a l  cou r t  recognized t h i s  charge a g a i n s t  Williams of 

improper i n f luence  and consequently admitted h i s  p r i o r  cons i s -  

t e n t  s t a t emen t s .  

ISSUE IV 

A. - 

The t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h i s  homicide was heinous,  

a t r o c i o u s  and c r u e l  p roper ly  focussed on t h e  time it took t h e  

v i c t i m  t o  d i e ,  h i s  mental anguish and h i s  h e l p l e s s  a n t i c i p a t i o n  

of  impending death .  A f i nd ing  of "heinous,  a t r o c i o u s  o r  c rue l "  

need no t  r e s t  upon the  a c t u a l  method of k i l l i n g .  

B. - 

This  Honorable Court has found i n  p r i o r  h igh ly  s i m i l a r  

ca ses  t h a t  t h e  homicide was c o l d ,  c a l c u l a t e d  and premedi ta ted.  

Appellee r e s p e c t f u l l y  submits i t  should do so  here .  

C .  - 

The t r i a l  cou r t  p roper ly  found as  an aggrava t ing  circum- 

s t a n c e  t h a t  Appel lant  k i l l e d  the  v i c t i m ,  M r .  P h i l i b e r t ,  t o  avoid 

a r r e s t .  

The c rux  of Appe l l an t ' s  a t tempt  t o  prevent  lawful  a r r e s t  

l a y  no t  i n  h i s  f e a r  of f u t u r e  i d e n t i f i c a t i o n ,  but  i n  h i s  f e a r  of 

immediate apprehension stemming from P h i l i b e r t '  s a t tempt  t o  phy- 

s i c a l l y  r e s t r a i n  h i s  b r o t h e r .  

Appellee a l s o  argues t h a t  f e a r  of f u t u r e  i d e n t i f i c a t i o n  was 

another  reason  Appel lant  murdered P h i l i b e r t .  

D. - 

Appel lant  t r i e s  t o  f a u l t  t h e  t r i a l  c o u r t  f o r  no t  f i n d i n g  

-5 -  



m i t i g a t i n g  f a c t o r s  t h a t  t h e  A p p e l l a n t  t h o u g h t  i t  s h o u l d  f i n d .  

The re  was no e r r o r  h e r e  b e c a u s e  t h e  Cour t  c o n s i d e r e d  a l l  t h e  

e v i d e n c e  it  had b e f o r e  i t .  Tha t  is  t h e  o n l y  r e q u i r e m e n t .  A 

c o u r t  need  n o t  f i n d  a  m i t i g a t i n g  f a c t o r  j u s t  b e c a u s e  someone 

t h i n k s  t h a t  t h e r e  was e v i d e n c e  t h a t  would j u s t i f y  such  a  f i n d -  

i n g .  

N e i t h e r  d i d  t h e  t r i a l  c o u r t  make any improper  c o n s i d e r a -  

t i o n s .  

Even i f  t h i s  c o u r t  re jects  A p p e l l e e ' s  a rgument ,  d e a t h  is  

t h e  p r e s u m p t i v e l y  c o r r e c t  s e n t e n c e .  The re  a r e  f o u r  a g g r a v a t i n g  

f a c t o r s .  The re  a r e  no m i t i g a t i n g  f a c t o r s .  

ISSUE V 

The t r i a l  c o u r t  d i d  n o t  c o n s i d e r  e v i d e n c e  from N a t h a n i e l  

J a c k s o n ' s  t r i a l  i n  s e n t e n c i n g  C l i n t o n  Jackson  t o  d e a t h .  

ISSUE V I  

Rule  3 .220 ,  F l o r i d a  Rule  o f  C r i m i n a l  P r o c e d u r e  does  n o t  en-  

compass r e b u t t a l  w i t n e s s e s  a t  t h e  p e n a l t y  phase  o f  a c a p i t a l  

t r i a l .  

Assuming w i t h o u t  conced ing  A p p e l l a n t  had t h i s  r i g h t  t o  

d i s c o v e r y :  He f a i l e d  a t  t r i a l  t o  c i t e  any a u t h o r i t y  i n  s u p p o r t  

o f  h i s  p o s i t i o n ;  and he f a i l e d  t o  f i l e  a s e p a r a t e  p e n a l t y  phase  

d i s c o v e r y  demand. F i n a l l y ,  e r r o r ,  i f  a n y ,  is  h a r m l e s s .  

ISSUE V I I  

The t r i a l  c o u r t  p r o p e r l y  a d m i t t e d  t h e  t e s t i m o n y  of  s t a t e  

r e b u t t a l  w i t n e s s  C .D.  Wi l l ingham d u r i n g  t h e  p e n a l t y  phase .  

I n  e f f e c t ,  A p p e l l a n t  now compla ins  t h a t  t h e  t r i a l  c o u r t  h a s  

- 6 -  



denied him an oppor tun i ty  t o  l i t i g a t e  h i s  g u i l t  i n  a  case  i n  

which he has long s i n c e  plead g u i l t y .  Appe l l an t ,  by h i s  g u i l t y  

p l e a  t o  t h e  charges  stemming from t h e  i n c i d e n t  t h a t  was t h e  sub- 

j e c t  of Will ingham's r e p o r t ,  has t e s t e d  and acknowledged t h e  

sou rces  of informat ion i n  it he now seeks  t o  a t t a c k .  He has 

a l r eady  had a  f a i r  oppor tun i ty  t o  r e b u t  them. 

ISSUE V I I I  

Th is  Honorable Court has p rev ious ly  upheld a  f i n d i n g  t h a t  a  

murder i s  he inous ,  a t r o c i o u s ,  o r  c r u e l ,  no twi ths tand ing  a  t r i a l  

c o u r t ' s  c o n s i d e r a t i o n  of f a c t o r s  which Appel lant  now a t t a c k s  a s  

improper. 

The evidence on t h e  record o therwise  s u f f i c e s  t o  prove be- 

yond a  reasonable  doubt t h a t  t h i s  murder was heinous ,  a t r o c i o u s  

@ o r  c r u e l .  I f  i n  f a c t  t h e  t r i a l  c o u r t  improperly considered t h e  

v i c t i m ' s  background, t h i s  c o u r t  may t h e r e f o r e  d i s r e g a r d  such as  

improper c o n s i d e r a t i o n .  

ISSUE I X  

S t a t e  v .  Enmund, - So.2d - , (F l a .  Case No. 66,264,  August 

29,  1985) [ I 0  F.L.W. 4411 i s  on p o i n t ,  d i s p o s i t i v e  and adverse  

t o  Appe l lan t .  

ISSUE X 

I f  t h e  t r i a l  c o u r t  prepared a  sen tenc ing  g u i d e l i n e  s h e e t ,  

t h e  primary o f f e n s e  would be A p p e l l a n t ' s  homicide convic t ion .  

However, t h e  Guide l ines  do n o t  encompass h i s  homicide convic-  

t i o n .  Hence, they do no t  encompass any a d d i t i o n a l  o f f enses .  



ARGUMENT 

ISSUE I 

THE TRIAL COURT ERRED I N  GRANTING THE 
STATE'S MOTION TO CALL MARSHA JACKSON AS A 
COURT'S CJITNESS WHICH ALLOWED THE STATE TO 
INTRODUCE EVIDENCE OF JACKSON'S ALLEGED AD- 
MISSIONS UNDER THE GUISE OF IMPEACHMENT 
WHICH WOULD NOT HAVE BEEN ADMISSIBLE I N  ANY 
OTHER MANNER. 

The r e c o r d  i s  d e v o i d  o f  any i n d i c a t i o n  t h a t  t h e  s t a t e  d i d  

n o t  p roceed  i n  good f a i t h  on t h i s  q u e s t i o n .  

S t a t e  w i t n e s s  F r e d d i e  W i l l i a m s  t e s t i f i e d  t h a t  he o v e r h e a r d  

A p p e l l a n t  c o n f e s s  t o  Marsha J a c k s o n ,  h i s  mo the r ,  d u r i n g  h e r  

v i s i t  t o  t h e  j a i l  t o  s e e  t h e  A p p e l l a n t .  (R 944  - 946,  948 - 

951 ,  9 5 4 ,  1040 - 1043,  1093 ,  1113)  

Marsha Jackson  acknowledged t h i s  c o n f e s s i o n  p r e v i o u s l y  when 

D e t e c t i v e  Kappel  i n t e r v i e w e d  h e r .  (R 1199 - 1203)  

However, s h e  s u b s e q u e n t l y  d e n i e d  it on d e p o s i t i o n .  (R 1096 

- 1101) 

The s t a t e  was u n c e r t a i n  what s h e  would s a y  and was t h u s  un- 

a b l e  t o  vouch  f o r  h e r  c r e d i b i l i t y  on t h e  s t a n d .  ( R  1052 - 1053,  

1059 ,  1085) 

I t  a n t i c i p a t e d  s h e  might  deny h e r  p r i o r  i n c r i m i n a t i n g  

s t a t e m e n t s .  (R 1057 - 1059) 

The s t a t e  p r o f e r r e d  h e r  t e s t i m o n y  and conf i rmed  i t ' s  s u s p i -  

c i o n s .  (R 1065 - 1069) 

A p p e l l e e  r e s p e c t f u l l y  s u b m i t s  t h a t  where ,  a s  h e r e ,  t h e r e  

was a  r e a s o n a b l e  b e l i e f  t h a t  Marsha J a c k s o n  might  a t t e m p t  t o  

c o n c e a l  f a c t s  b e a r i n g  upon A p p e l l a n t ' s  g u i l t  t o  t h e  d e t r i m e n t  of  
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t h e  s t a t e ,  i t  w a s  w e l l  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  c o u r t  

@ t o  c a l l  h e r  as a c o u r t  w i t n e s s ;  T i l l m a n  v .  S t a t e ,  44  So.2d 644 

( F l a .  1 9 5 0 ) ;  Brown v .  S t a t e ,  108 So. 842 ( 1 9 2 6 ) ;  E n d r e s s  v .  

S t a t e ,  462 So.2d 872  ( F l a .  2  DCA 1 9 8 5 ) ;  S c h e e l  v .  S t a t e ,  350 

So.2d 1120 ( F l a .  3  DCA 1 9 7 7 ) ;  O l i v e  v .  S t a t e ,  179 So. 811  la. 

1938) ; Chapman v .  S t a t e ,  302 So.2d 138  ( F l a .  2  DCA 1974) .  

A p p e l l a n t  d e m o n s t r a t e s  - no a b u s e  o f  t h a t  d i s c r e t i o n .  The 

t r i a l  c o u r t ' s  d e c i s i o n  w a s  n e i t h e r  a r b i t r a r y ,  f a n c i f u l  o r  u n r e a -  

s o n a b l e .  Reasonab le  men might  d i f f e r  as t o  i t s  p r o p r i e t y .  Cana- 

k a r i s  v .  C a n a k a r i s ,  382 So.2d 1197 ( F l a .  1980) .  

Once Jackson  became a c o u r t  w i t n e s s ,  s h e  w a s  s u b j e c t  t o  

c r o s s - e x a m i n a t i o n  by a l l  p a r t i e s .  S e c t i o n  90.61 5 ( 1 )  , F l o r i d a  

S t a t u t e s ,  (1 983) . I t  i s  w e l l  e s t a b l i s h e d  t h a t  a wide r a n g e  o f  

c r o s s - e x a m i n a t i o n  i s  p e r m i t t e d  t o  impeach t h e  c r e d i b i l i t y  of  a 

w i t n e s s .  S t e i n h o r s t  v .  S t a t e ,  412 So.2d 332 ,  337 ( F l a .  1 9 8 2 ) .  

Williams v .  S t a t e ,  443  So.2d 1053 ( F l a .  1 DCA 1984) .  

Her  t e s t i m o n y  w a s  t h a t  n e i t h e r  d i d  h e r  son  c o n f e s s  t o  h e r ,  

n o r  d i d  s h e  s a y  he c o n f e s s e d  d u r i n g  q u e s t i o n i n g  by  D e t e c t i v e  

Kappel .  (R 1092 - 1102) 

Her t e s t i m o n y  t h u s  c o n t r a d i c t e d  w i t n e s s  F r e d d i e  Williams' 

t e s t i m o n y  t h a t  A p p e l l a n t  c o n f e s s e d .  I t  impeached h i s  c r e d i b i -  

l i t y  and w a s  t h u s  h i g h l y  a d v e r s e  t o  t h e  s t a t e .  

The s t a t e  t h e n  i n t r o d u c e d  h e r  p r i o r  i n c o n s i s t e n t  s ta te -  

m e n t ( ~ )  s o  t h a t  t h e  j u r y  might  o t h e r w i s e  e v a l u a t e  h e r  



c r e d i b i l i t y  i n  making t h i s  s t a t e m e n t .  I 

F i n a l l y :  t h i s  is  n o t  a c a s e ,  a s  A p p e l l a n t  a t t e m p t s  t o  

c h a r a c t e r i z e  i t ,  o f  t h e  S t a t e  a t t e m p t i n g  an end r u n  a round t h e  

p r o h i b i t i o n  a g a i n s t  e n t r y  of  t h i s  e v i d e n c e  f o r  t h e  p u r p o s e  o f  

e s t a b l i s h i n g  t h e  t r u t h  o f  i t s  c o n t e n t ;  and t h e  l i n e  o f  c a s e s  

A p p e l l a n t  c i t e s2  i n  s u p p o r t  of  h i s  p o s i t i o n  is  s i m p l y  

i n a p p o s i t e  t o  t h e  f a c t s  o f  t h e  case a t  hand. 

Marsha J a c k s o n  d i d  n o t  mere ly  f a i l  t o  t e s t i f y  t o  b e n e f i c i a l  

f a c t s .  Gibbs  v .  S t a t e ,  193  So.2d 460 ( F l a .  2  DCA 1967) .  N e i t h e r  

w a s  t h i s  a mere l a p s e  o f  memory. J a c k s o n  v .  S t a t e ,  451 So.2d 

4 5 8 ,  462 ( F l a .  1984)  . 
The f a t a l  f l a w  i n  A p p e l l a n t ' s  a rgument  is  t h a t  he i g n o r e s  

t h e  f a c t  t h a t  Marsha J a c k s o n ' s  t e s t i m o n y  w a s  most c e r t a i n l y  ad- 

v e r s e  t o  t h e  s t a t e  i n  t h a t  i t  c o n t r a d i c t e d  F r e d d i e  Lee W i l l i a m s '  

t e s t i m o n y  and t h u s  impeached h i s  c r e d i b i l i t y .  Brumbley v .  

S t a t e ,  453  so.2d 381 ,  384 ( F l a .  1984) .  

F i n a l l y ,  ~ p p e l l a n t  a t t a c k s  t h e  s t a t e ' s  u s e  o f  S e r g e a n t  

K a p p e l ' s  t e s t i m o n y  i n  c l o s i n g  d u r i n g  t h e  p e n a l t y  p h a s e .  ( R  

1597)  A p p e l l e e  r e s p e c t f u l l y  d i s a g r e e s .  T h i s  was F r e d d i e  W i l -  

l iams' t e s t i m o n y .  Compare: R 949 - 951. 

A p p e l l a n t  d i d  n o t  r e q u e s t  a l i m i t i n g  i n s t r u c t i o n  on t h e  
u s e  o f  t h e s e  s t a t e m e n t s .  

J ackson  v .  S t a t e ,  451 So.2d 458 ( F l a .  1 9 8 4 ) ;  Hernandez 
v .  S t a t e ,  22 So.2d 781 ( 1 9 4 5 ) ;  Gibbs  v .  S t a t e ,  193 So.2d 460 
( F l a .  2  DCA 1 9 6 7 ) ;  Johnson  v .  S t a t e ,  178 So.2 d724 ( F l a .  2  DCA 
1 9 6 5 ) ;  P e r r y  v .  S t a t e ,  356 So.2d 342 ( F l a .  1 DCA 1 9 7 8 ) ;  E rp  v .  
C a r r o l l ,  438 So.2d 31 ( F l a .  5  DCA 1983) .  



I n  any e v e n t ,  he  i g n o r e s  5921 . I41  , F l o r i d a  S t a t u t e s ,  which 

p r o v i d e s i n p a r t :  

Any s u c h  e v i d e n c e  which t h e  c o u r t  deems t o  
have  ~ r o b a t i v e  v a l u e  mav b e  r e c e i v e d .  r e -  
ga rd l e ' s s  o f  i t s  a d m i s s i b i i i t y  u n d e r  t h e  =- 
c l u s i o n a r y  r u l e s  of e v i d e n c e ,  p r o v i d e d  t h e  
d e f e n d a n t  i s  acco rded  a  f a i r  o p p o r t u n i t y  t o  - - 

r e b u t  any h e a r s a y  s t a t e m e n t s .  

( emphas i s  added)  

Thus ,  t h e  p r o s e c u t o r  f a i r l y  commented on t h e  e v i d e n c e  be- 

f o r e  t h e  c o u r t .  



ISSUE I1 

THE TRIAL COURT ERRED I N  PERMITTNG THE PRO- 
SECUTOR TO IMPEACH DEFENSE WITNESS DAVID 
SHOREY BY ELICITING THE FACTS OF HIS PRIOR 
CONVICTION FOR MURDER. 

Appel lant  a t t empts  t o  c h a r a c t e r i z e  t h i s  as  a  simple ques- 

t i o n  of impeachment through the  use  of a  p r i o r  convic t ion ;  and 

t h e  a t t e n d a n t  p r o h i b i t i o n  a g a i n s t  de lv ing  i n t o  t h e  f a c t u a l  c i r -  

cumstances of t h e  crime. I t  is no t .  

The n a t u r e  and c i rcumstances  of Shorey's  o f fense  and g u i l t y  

p l e a  were r e l e v a n t  t o  Shorey ' s  c r e d i b i l i t y  because Freddie  W i l -  

l iams provided key evidence a g a i n s t  Shorey i n  t h a t  same case .  

Goodman v. S t a t e ,  336 So.2d 1264, 1267 (F l a .  4  DCA 1976).  

The t r i a l  c o u r t  c o r r e c t l y  noted t h a t  under t h e s e  circum- 

s t a n c e s ,  t h e  [ j u r o r s ]  "can g e t  t h e  f a c t s  by which they can eval-  

u a t e  whether o r  no t  h e ' s  [Shorey] saying he has no bad blood 

now, is a  v a l i d  s ta tement  on h i s  p a r t . "  (R 1300) 

Tha t ' s  e x a c t l y  what happened. 

Shorey denied t h a t  Williams' r ead ines s  t o  t e s t i f y  a g a i n s t  

him bothered him. (R 1305) 

Shorey t e s t i f i e d  t h a t  he l i e d  t o  Freddie  Will iams,  so  t h a t  

Freddie  Williams could no t  have provided t h e  key evidence 

a g a i n s t  him. (R 1305) 

H i s  admission t h a t  he l i e d  i n  what he t o l d  Will iams; i n  and 

of i t s e l f ,  went t o  h i s  c r e d i b i l i t y .  (R 1305 - 1306) 

However, t h e  ques t ion  goes beyond whether o r  no t  w i tnes s  

Shorey l i e d  i n  what he t o l d  Freddie  Williams. 



What t h e  s t a t e  wanted t o  d e m o n s t r a t e  was t h a t  t h e  f a c t s  and 

c i r c u m s t a n c e s  o f  S h o r e y ' s  p l e a  make it p l a i n  t h a t  W i l l i a m s  had 

t h e  goods on S h o r e y ;  and t h a t  S h o r e y ' s  p l e a  was a  consequence  o f  

W i l l i a m s '  w i l l i n g n e s s  t o  t e s t i f y ;  n o t w i t h s t a n d i n g  S h o r e y ' s  

a t t e m p t  t o  make it a p p e a r  o t h e r w i s e  and i n  t h e  f a c e  o f  S h o r e y ' s  

a s s e r t i o n  t h a t  t h e r e  was no  bad b lood  between them. 

F i n a l l y ,  A p p e l l e e  n o t e s  t h a t  t h e  w i t n e s s  i n  q u e s t i o n  w a s  

t h e  d e f e n d a n t  i n  e v e r y  c a s e  A p p e l l a n t  c i t e s 3  i n  s u p p o r t  of  

h i s  argument  t h a t  t h e  s t a t e  c o u l d  a s k  no  more once  Shorey  ac-  

knowledged h i s  p r i o r  c o n v i c t i o n .  They a r e  t h u s  i n a p p o s i t e  t o  

t h e  c a s e  a t  hand.  

Goodman v .  S t a t e ,  336 So.2d 1264 ( F l a .  4  DCA); Mead v .  
S t a t e ,  8 6  So.2d 773  (F la .  1956) ; McArthur v .  Cook, 99 So.2d 565 
( F l a .  1957)  ; Whitehead v .  S t a t e ,  279 So.2d 99 ( F l a .  2  DCA 1973) .  



ISSUE 111 

THE TRIAL COURT ERRED I N  ADMITTING EVIDENCE 
OF PRIOR CONSISTENT STATEMENTS MADE BY A KEY 
PROSECUTION WITNESS, FREDDIE WILLIAMS. 

On c ross -examina t ion ,  s t a t e  w i tne s s  Fredd ie  Will iams denied 

t h a t  t h e  s t a t e  o r  anyone e l s e  promised him any b e n e f i t  i n  r e t u r n  

f o r  h i s  tes t imony.  (R 992,  1005) He acknowledged t h a t  he was 

p o s s i b l y  aware t h a t  o t h e r  people  who have g iven  evidence such a s  

he had g iven  had g o t t e n  some p r e t t y  good d e a l s .  (R 1005 - 1006) 

The t r i a l  c o u r t  recognized t h a t  t h i s  was a  charge  a g a i n s t  

Will iams of improper i n f l u e n c e  and /or  motive:  

. . . by your q u e s t i o n i n g ,  you suggested 
t h a t  he [Wil l iams]  might r e c e i v e  some favor -  
i t i s m  from t h e  s t a t e  f o r  h i s  tes t imony.  

(R 1191) 

This  was t h e  ground upon which t h e  t r i a l  c o u r t  p r o p e r l y  ad- 

m i t t e d  Will iams p r i o r  c o n s i s t e n t  s t a t emen t .  S e c t i o n  90.801 (2)  

( b ) ,  F l o r i d a  S t a t u t e s  (1983) ; 4  McElveen v.  S t a t e ,  415 So.2d 

746 ( F l a .  1 DCA 1982). 

A p p e l l a n t ' s  argument t h a t  Williams l i e d  from t h e  ve ry  be- 

g inn ing  is  a t  b e s t  s e l f  s e r v i n g ,  bu t  i n  any even t  i r r e l e v a n t .  

190.801 (2)  (b)  , F l o r i d a  S t a t u t e s ,  (1983) : A s t a t emen t  i s  
n o t  hea r say  i f  a  d e c l a r a n t  t e s t i f i e s  a t  t h e  t r i a l  o r  hea r ing  and 
i s  s u b j e c t -  t o  cross-examinat ion concerning t h e  s t a t emen t  and t h e  
s t a t emen t  is :  Cons i s t en t  w i th  h i s  tes t imony and is o f f e r e d  t o  
r e b u t  an exp re s s  o r  impl ied  charge  a g a i n s t  him of improper 
i n f l u e n c e .  motive o r  r e c e n t  f a b r i c a t i o n .  ( e m ~ h a s i s  added) 



ISSUE I V  

THE TRIAL COURT ERRED I N  SENTENCING CLINTON 
JACKSON TO DEATH BECAUSE THE SENTENCING 
W E I G H I N G  PROCESS I N C L U D E D  IMPROPER AGGRAVAT- 
I N G  CIRCUMSTANCES AND EXCLUDED EXISTING MIT- 
IGATING CIRCUMSTANCES RENDERING THE DEATH 
SENTENCE UNCONSTITUTIONAL UNDER THE EIGHTH 
AND FOURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION. 

THE TRIAL COURT ERRED I N  FINDING THAT THE 
H O M I C I D E  WAS ESPECIALLY HEINOUS, ATROCIOUS 
OR CRUEL. 

A f i n d i n g  t h a t  a  murder was heinous,  a t r o c i o u s  o r  c r u e l  

need no t  r e s t  on t h e  a c t u a l  method of k i l l i n g .  Copeland v. 

S t a t e ,  457 So.2d 101 2  (F l a .  1984). 

The mental anguish of t h e  v i c t im  is an important  f a c t o r  i n  

a determining whether t h e  aggrava t ing  circumstance of heinous ,  

a t r o c i o u s  and c r u e l  a p p l i e s .  Jennings v .  S t a t e ,  453 So.2d 1109 

(F l a .  1984). 

The h e l p l e s s  a n t i c i p a t i o n  of impending dea th  may se rve  as  a  

b a s i s  f o r  t h e  aggrava t ing  f a c t o r  t h a t  a  c a p i t a l  fe lony is  espe- 

c i a l l y  heinous,  a t r o c i o u s  o r  c r u e l .  Clark v .  S t a t e ,  443 So.2d 

973 (F l a .  1983). 

This  cou r t  has taken i n t o  account t h e  amount of time it 

took f o r  t h e  v i c t i m  t o  d i e  i n  cons ide r ing  t h e  pain  and s u f f e r i n g  

involved;  and a  mat te r  of mere minutes may s u f f i c e  t o  e s t a b l i s h  

a dea th  was heinous,  a t r o c i o u s  o r  c r u e l .  Washington v. S t a t e ,  

362 So.2d 658 (F l a .  1978). 

Mason v .  S t a t e ,  438 So.2d 374 (F l a .  1983) addressed t h e  

s t abb ing  murder of Linda Chapman: e -15- 



Mrs. Chapman's s o n ,  West ley ,  t e s t i f i e d  t h a t  
when he went t o  check on h i s  mother s h e  was 
f i r s t  look ing  a t  t h e  c e i l i n g  and t h e n  t u r n e d  
t o  l o o k  a t  him, a l l  t h e  w h i l e  making choking 
and g u r g l i n g  sounds.  A medica l  examiner 
t e s t i f i e d  t h a t  t h e  v i c t i m  probab ly  l i v e d  
from one t o  t e n  minutes  a f t e r  be ing  s t a b b e d ,  
t h a t  t h e  sounds t h a t  Westley hea rd  were of 
Mrs. Chapman choking on h e r  own b l o o d ,  and 
t h a t  s h e  was p robab ly  aware of h e r  impending 
d e a t h .  

The manner i n  which M r s .  Chapman d i e d ,  s e t s  
t h i s  c r ime  a p a r t  from t h e  norm of c a p i t a l  
f e l o n i e s .  See S t a t e  v.  Dixon, 283 So.2d 1 
( F l a .  1973) ,  c e r t .  d e n i e d ,  416-U.S.  943, 94 
S.Ct. 1950,  40 L.Ed.2d 295 (1974) .  She was 
n o t  k i l l e d  q u i c k l y  and p a i n l e s s l y ,  b u t  i n -  
s t e a d  l i n g e r e d ,  unab le  t o  b r e a t h e  and aware 
of what was happending t o  h e r .  The k i l l i n g  
was c e r t a i n l y  " u n n e c e s s a r i l y  t o r t u r o u s  t o  
t h e  v i c t i m , "  Dixon, a t  9 ,  and ,  i n  view of  
o t h e r  c a s e s  a d d r e s s i n g  t h i s  p o i n t ,  h e i n o u s ,  
a t r o c i o u s ,  and c r u e l .  

Mason, s u p r a  a t  379 

T h a t ' s  no d i f f e r e n t  t h a n  what happened he re .  The t r i a l  

c o u r t '  s o r d e r  f i n d s  : 

M r .  P h i l i b e r t  was a l i v e  f o r  a t  l e a s t  f i v e  
minutes  a f t e r  he was s h o t .  He b l e d  t o  d e a t h  
i n t e r n a l l y .  When h i s  long t ime  f r i e n d s  d i s -  
covered  him, he was on t h e  f l o o r  of t h e  
s t o r e  had had worked s o  hard  f o r .  He was 
g roan ing  i n  pa in .  He c e r t a i n l y  knew he was 
go ing  t o  d i e .  H i s  f r i e n d s  c a l l e d  o u t  h i s  
name and H e r b e r t  P h i l i b e r t  was a b l e  t o  look  
up a t  them w i t h  h i s  e y e s ,  b u t  t h e  n o i s e s  he 
made d i d  n o t  form t h e  words he was t r y i n g  t o  
s a y .  The de fendan t  and h i s  b r o t h e r  l e f t  him 
a s  t h e y  found him, a lone .  He was l e f t  t o  
d i e ,  h e l p l e s s ,  unab le  t o  move o r  t a l k ,  l e f t  
o n l y  w i t h  h i s  r e a l i z a t i o n  t h a t  h i s  l i f e  was 
o v e r  and h i s  p a i n .  



F i n a l l y ,  Vaught v .  S t a t e ,  410 So.2d 147 ( F l a .  1982)  w a s  a 

g a s  s t a t i o n  s t i c k - u p .  F i v e  s h o t s  c a u s e d  t h e  v i c t i m s  n e a r  i n -  

s t a n t a n e o u s  d e a t h .  

T h i s  Cour t  s t a t e d :  

A p p e l l a n t  c o n t e n d s  t h a t  t h e  t r i a l  c o u r t  e r r -  
ed  i n  f i n d i n g  t h a t  t h e  k i l l i n g  w a s  e s p e c i -  
a l l y  h e i n o u s ,  a t r o c i o u s ,  and c r u e l .  H e  a r -  
g u e s  t h a t  s i n c e  t h e  s h o o t i n g  w a s  s p o n t a n e o u s  
and caused  n e a r l y  i n s t a n t a n e o u s  d e a t h ,  i t  
c a n n o t  come w i t h i n  t h e  meaning o f  t h i s  ag- 
g r a v a t i n g  c i r c u m s t a n c e ,  which unde r  t h e  i n -  
t e r p r e t a t i o n s  g i v e n  by t h i s  C o u r t ,  f o c u s e s  
on t h e  i n f l i c t i o n  o f  p h y s i c a l  p a i n  o r  m e n t a l  
a n g u i s h .  S t a t e  v .  Dixon, 283 So.2d 1 ( F l a .  
1 9 7 3 ) ,  ce r t .  d e n i e d ,  416 U.S. 943 ,  9 4  S.Ct .  
1950 ,  40 L.Ed.2d 295 ( 1 9 7 4 ) ;  Whi te  v.  S t a t e ,  
403  So.2d 331 ( F l a .  1981) .  I n  r e s p o n s e  t h e  
s t a t e  c o r r e c t l y  p o i n t s  o u t  t h a t  t h e  f a c t o r  
h e i n o u s .  a t r o c i o u s .  o r  c r u e l  h a s  a l s o  b e e n  
approved  b a s e d  on t h e  f a c t  t h a t  a k i l l i n g  
w a s  i n f l i c t e d  i n  a " c o l d  and c a l c u l a t i n g "  o r  
" e x e c u t i o n - s t v l e "  f a s h l o n .  S e e .  e . ~ .  . 
M a g i l l  v .  s t a t e ,  386 So.2d 1188 ( F l a .  1985)  ; 
c e r t .  d e n i e d ,  450 U.S. 927 ,  101 S.Ct .  1384 ,  
67  L.Ed.2d 359 ( 1 9 8 1 ) ;  Alvord  v. S t a t e ,  322 
So.2d 533  ( F l a .  1 9 7 5 ) ,  c e r t .  d e n i e d ,  428 
U.S. 9 2 3 ,  96 S .Ct .  3234 ,  49 L.Ed.2d 1226 
( 1 9 7 6 ) ;  S u l l i v a n  v .  S t a t e ,  303 So.2d 632 
( F l a .  1 9 7 4 ) ,  c e r t .  d e n i e d ,  428  U.S. 911 ,  96 
S.Ct .  3226 ,  49 L.Ed.2d 1220 ( 1 9 7 6 ) .  

Vaugh t ,  s u p r a  a t  151 . 
(emphas i s  added)  

Where, as h e r e ,  a p p e l l a n t  murdered M r .  P h i l i b e r t  i n  a " c o l d  

and  c a l c u l a t e d "  f a s h i o n 5  t h e  f a c t o r  o f  h e i n o u s ,  a t r o c i o u s  o r  

c r u e l  t h u s  a p p l i e s .  

5  S e e  I s s u e  I V - B ,  i n f r a .  



THE TRIAL COURT ERRED I N  FINDING THAT THE 
H O M I C I D E  WAS COMMITTED I N  A COLD, CALCULATED 
AND PREMEDITATED MANNER WITHOUT ANY PRETENSE 
OF MORAL OR LEGAL JUSTIFICATION. 

I n  H e r r i n g  v .  S t a t e ,  446 So.2d 1049 ( F l a .  1984) ,  t h e  e v i -  

dence r e f l e c t e d  t h a t  Appe l l an t  f i r s t  s h o t  t h e  s t o r e  c l e r k  i n  

r e s p o n s e  t o  what Appe l l an t  b e l i e v e d  was a  t h r e a t e n i n g  movement 

by t h e  c l e r k ;  and t h e n  s h o t  him a  second t ime a f t e r  t h e  c l e r k  

had f a l l e n  t o  t h e  f l o o r .  

There  was a l s o  t e s t imony  from a  d e t e c t i v e  t h a t  Appe l l an t  

s t a t e d  t h a t  he " s h o t  a  second t ime t o  p r e v e n t  him [ t h e  c l e r k ]  

from b e i n g  a  w i t n e s s  a g a i n s t  him." H e r r i n g ,  s u p r a  a t  1057. 

A p p e l l a n t  a rgued t h a t  t h e  t r i a l  judge  improper ly  found t h e  

a g g r a v a t i n g  c i rcumstance  t h a t  t h i s  murder was committed i n  a  

c o l d ,  c a l c u l a t e d ,  and p remedi ta ted  manner w i t h o u t  p r e t e n s e  of 

moral  o r  l e g a l  j u s t i f i c a t i o n .  

Th i s  c o u r t  d i s a g r e e d .  

We have p r e v i o u s l y  s t a t e d  t h a t  t h i s  aggrava-  
t i n g  c i rcumstance  is  n o t  t o  be u t i l i z e d  i n  
e v e r y  p remedi ta ted  murder p r o s e c u t i o n .  Ra- 
t h e r ,  t h i s  a g g r a v a t i n g  c i rcumstance  a p p l i e s  
i n  t h o s e  murders which a r e  c h a r a c t e r i z e d  a s  
e x e c u t i o n  o r  c o n t r a c t  murders o r  w i t n e s s -  
e l i m i n a t i o n  murders. We have a l s o  h e l d ,  
however, t h a t  t h i s  d e s c r i p t i o n  is n o t  in-  
tended t o  be a l l  i n c l u s i v e .  See Menendez; 
McCray v .  S t a t e ,  41 6 So.2d 804 ( F l a .  1982) ; 
Combs v.  S t a t e ,  403 So.2d 418 ( F l a .  1981) ,  
c e r t .  d e n i e d ,  456 'U.S. 984,  102 S.Ct. 2258, 
72 L.Ed.2d 862 (1982) .  . . The f a c t s  of t h e  
c a s e  a r e  s u f f i c i e n t  t o  show t h e  he igh tened  
p r e m e d i t a t i o n  r e q u i r e d  f o r  t h e  a p p l i c a t i o n  
of  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  a s  it has 
been d e f i n e d  i n  McCray; J e n t  v.  S t a t e ,  408 
So.2d 1024 ( F l a .  1 9 8 1 ) ,  c e r t .  d e n i e d ,  457 



U.S. 1111 ,  1102 S.Ct.  2916,  73  L.Ed.2d 1322 
(1982)  ; and Combs. 

H e r r i n g ,  s u p r a  a t  1057.  

Accord:  Cannady v .  S t a t e ,  427 So.2d 723 ,  730 ( F l a .  1983) .  

T h i s  c a s e  p r o v i d e s  a c l o s e  a n a l o g y :  V i c t i m  P h i l i b e r t ' s  re- 

s i s t a n c e  t h r e a t e n e d  A p p e l l a n t .  A p p e l l a n t  t h e n  s h o t  P h i l i b e r t  

b e c a u s e ,  by h i s  own a d m i s s i o n ,  P h i l i b e r t  "had" A p p e l l a n t ' s  

b r o t h e r ,  Nate. 

T h i s  was,  i n  h i s  own e s t i m a t i o n ,  t h e  o n l y  t h i n g  t o  do;  n o t -  

w i t h s t a n d i n g  t h e  f a c t  t h e r e  were any o t h e r  number of  c h o i c e s  h e  

c o u l d  have  e x e r c i s e d .  

A p p e l l e e  r e s p e c t f u l l y  s u b m i t s  h i s  d e c i s i o n  was t h u s  c o l d ,  

c a l c u l a t e d  and p r e m e d i t a t e d .  



THE TKIAL COURT ERRED I N  FINDING AS AN 
AGGRAVATING CIRCUMSTANCE THAT THE H O M I C I D E  
WAS COMMITTED TO AVOID AKREST. 

S e c t i o n  921 . I41 (5 )  ( e )  , F l o r i d a  S t a t u t e s ,  encompasses  t h e  

murder  o f  a w i t n e s s  t o  a c r i m e  as w e l l  as a l a w  en fo rcemen t  p e r -  

s o n n e l .  R i l e y  v .  S t a t e ,  366 So.2d 19 ( F l a .  1 9 7 9 ) .  

The p r o o f  o f  A p p e l l a n t ' s  i n t e n t  t o  a v o i d  a r res t  must b e  

v e r y  s t r o n g .  R i l e y ,  s u p r a  a t  22.  I t  i s .  

However, t h e r e  need b e  no  d i r e c t  s t a t e m e n t s  of  a d e f e n d a n t  

i n d i c a t i n g  h i s  p u r p o s e  t o  i n s u r e  t h e r e  are no  w i t n e s s e s .  G r i f -  

f e n  v .  S t a t e ,  414  So.2d 1025 ( F l a .  1 9 8 2 ) ;  Adams v .  S t a t e ,  412 

So.2d 850  ( F l a .  1 9 8 2 ) .  

A s  t h e  t r i a l  c o u r t  n o t e d :  

Had t h e  v i c t i m  c o n t i n u e d  t o  h o l d  o n t o  t h e  
d e f e n d a n t '  s b r o t h e r ,  t h e  c a p t u r e ,  a r res t  and 
i d e n t i f i c a t i o n  o f  e i t h e r  o r  b o t h  would have  
been  i n e v i t a b l e .  

A p p e l l e e  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  c r u x  o f  A p p e l l a n t ' s  

a t t e m p t  t o  p r e v e n t  l a w f u l  a r r e s t  l a y  n o t  i n  h i s  f e a r  of  f u t u r e  

i d e n t i f i c a t i o n  by M r .  P h i l i b e r t ;  b u t  i n  h i s  f e a r  o f  immedia te  

a p p r e h e n s i o n  stemming from h i s  b r o t h e r ' s  p h y s i c a l  r e s t r a i n t .  

T h a t ' s  why he  s u b s e q u e n t l y  s t a t e d  t h a t  he  had t o  do it be- 

c a u s e  P h i l i b e r t  "had" h i s  b r o t h e r ,  Nate. 

A p p e l l a n t ' s  a s s e r t i o n  t h e  e v i d e n c e  " o n l y  e s t a b l i s h e s  t h a t  

t h e  s h o o t i n g  o c c u r r e d  t o  f r e e  N a t h a n i e l  a t  t h a t  moment t o  i n s u r e  

t h a t  no immedia te  harm came t o  him." i s  p a t e n t l y  w i t h o u t  merit .  



Appel lant  would have t h i s  cou r t  b e l i e v e  t h a t  an unarmed, 

middle aged man i n  h i s  f i f t i e s  was a  t h r e a t  t o  two young men i n  

t h e i r  t w e n t i e s ,  one of whom had a  gun on him. This is  simply 

no t  a  reasonable  hypothesis .  

Appel lant  convenient ly  sugges t s  t h a t  t h e  shoot ing  was spon- 

taneous and then  a t tempts  t o  p l ace  himself  w i th in  t h e  purview of 

Armstrong v .  S t a t e ,  399 So.2d 953,  963 (F l a .  1981). 

Whether o r  no t  spontaneous,  Appellee r e s p e c t f u l l y  submits :  

A p p e l l a n t ' s  "I had t o  do it" s ta tement  d i s t i n g u i s h e s  t h i s  shoot-  

ing  from Armstrong. There,  t h i s  cou r t  noted t h a t  t h e  shoot ing  

was a  response t o  t h e  v i c t i m ' s  own armed r e s i s t a n c e .  

A s  t h e  t r i a l  c o u r t  noted:  

The two of them could have e a s i l y  overpower- 
ed t h e  v i c t i m  by l e s s  d r a s t i c  means and made 
t h e i r  escape.  

There i s  - no such i n d i c a t i o n  i n  Armstrong. 

A l t e r n a t i v e l y :  Appellee argues t h e  " i d e n t i f i c a t i o n "  as-  

pec t s  of A p p e l l a n t ' s  a t tempt  t o  avoid o r  prevent  h i s  own lawful  

a r r e s t  . 
The a b i l i t y  t o  i d e n t i f y  is  a  major cons ide ra t ion  i n  t h i s  

aggrava t ing  f a c t o r  and a l s o  i n  t h e  de fendan t ' s  dec i s ion  t o  elim- 

i n a t e  a  wi tness .  Routly v .  S t a t e ,  440 So.2d 1257 (F l a .  1983);  

Welty v .  S t a t e ,  402 So.2d 1159 ( F l a  1981). 

The t r i a l  c o u r t ' s  o rde r  no te s :  The v i c t i m  confronted Nate 

Jackson f a c e  t o  f ace .  Appellant  had been i n  t h e  s t o r e  before .  

-21- 



He l i v e d  one mi le  away. The v i c t i m  thus  had ample oppo r tun i t y  

t o  be a b l e  t o  i d e n t i f y  bo th  of them. ( R  161)  



THE TKIAL COURT ERKED I N  FAILING TO FIND 
EXISTING NONSTATUTORY M I T I G A T I N G  CIKCUM- 
STANCES. 

Appel lant  t r i e s  t o  f a u l t  t h e  t r i a l  cou r t  f o r  not  f i n d i n g  

m i t i g a t i n g  f a c t o r s  t h a t  t h e  Appel lant  thought i t  should f i n d .  

There was no e r r o r  he re  because t h e  Court considered a l l  t h e  

evidence i t  had be fo re  i t .  That i s  t h e  only  requirement.  A 

c o u r t  need no t  f i n d  a  m i t i g a t i n g  f a c t o r  j u s t  because someone 

t h i n k s  t h a t  t h e r e  was evidence t h a t  would j u s t i f y  such a  f i nd -  

ing.  

He contends t h a t  t h e  t r i a l  c o u r t  f a i l e d  t o  f i n d  m i t i g a t i n g  

c i rcumstance t h a t  t h e  evidence might arguably  suppor t .  The con- 

t e n t  ions  a r e  wi thout  mer i t .  

I n  P o r t e r  v .  S t a t e ,  429 So.2d 293 ( F l a .  1983) ,  t h i s  Court 

had occasion t o  address  a  very  s i m i l a r  argument. This  C o u r t ' s  

a n a l y s i s  is j u s t  a s  appos i t e  here .  I n  address ing  t h e  conten- 

t i o n ,  t h i s  Court s a i d :  

There i s  no requirement t h a t  a  c o u r t  must 
f i n d  anything i n  m i t i g a t i o n .  The only  re-  
quirement i s  t h a t  t h e  c o n s i d e r a t i o n  of m i t i -  
g a t i n g  c i rcumstances  must no t  be l i m i t e d  t o  
t h o s e  l i s t e d  i n  Sec t ion  921 .I41 ( 6 ) ,  F l o r i d a  
S t a t u t e s  (1981). What P o r t e r  r e a l l y  com- 
p l a i n s  about he re  i s  t h e  weight  t h e  t r i a l  
c o u r t  accorded t h e  evidence P o r t e r  p resen ted  
i n  m i t i g a t i o n .  However, "mere disagreement 
w i t h  t h e  f o r c e  t o  be g iven  ( m i t i g a t i o n  ev i -  
dence) i s  an i n s u f f i c i e n t  b a s i s  f o r  chal-  
l eng ing  a  sentence. ' '  Quince v. S t a t e ,  414 
So.2d 185,  187 ( F l a  1982). 

P o r t e r ,  supra  a t  296. 

This  Court r e c e n t l y  a f f i rmed  t h i s  p r i n c i p l e  i n  i t s  



d e c i s i o n s  i n  Lusk v .  S t a t e ,  446 So.2d 1038 ( F l a .  1 9 8 4 ) ;  White  v .  

S t a t e ,  446 So.2d 1031 ( F l a .  1984) ;  Daughe r ty  v .  S t a t e ,  419 So.2d 

1067 ( F l a .  1982)  , cer t .  d e n i e d ,  103  S.Ct.  1236 (1 983) ; ~ i l e y  v .  

S t a t e ,  413  So.2d 1173 ( F l a . )  ce r t .  d e n i e d ,  103  S.Ct.  317 (1982) .  

A p p e l l a n t  a r g u e s  t h a t  t h e  t r i a l  c o u r t  i m p r o p e r l y  c o n s i d e r e d  

t h r e e  f a c t s :  h i s  l a c k  o f  r emorse ;  h i s  s u b o r n a t i o n  of  p e r j u r y ;  

and h i s  e n l i s t m e n t  o f  h i s  b r o t h e r  t o  commit t h e  crime. 

A p p e l l e e  r e s p e c t f u l l y  s u b m i t s  t h a t  on t h e  l a c k  of  r e m o r s e  

q u e s t i o n ,  A p p e l l a n t  does  - n o t  d i s t i n g u i s h  t h i s  case from Agan v .  

S t a t e ,  445  So.2d 326 ( F l a .  1983) : 

. . . t h e  t r i a l  ment ioned  l a c k  of  r e m o r s e  
n o t  i n  c o n n e c t i o n  w i t h  a g g r a v a t i n g  f a c t o r s ,  
b u t  r a t h e r  i n  c o n n e c t i o n  w i t h  t h e  f i n d i n g  
t h e r e  were no m i t i g a t i n g  c i r c u m s t a n c e s  . . . 
t h e r e  w a s  no  e r r o r  i n  t h i s  l i m i t e d  c o n s i d e r -  
a t i o n  o f  t h e  a b s e n c e  o f  r emorse  f o r  h i s  
crime on t h e  p a r t  of  A p p e l l a n t .  

Agan, s u p r a  a t  328 

I n  any e v e n t ,  t h a t  t h e  t r i a l  c o u r t  n o t e d  a l a c k  of  r emorse  

d o e s  n o t  mean t h a t  it c o n s i d e r e d  i t  i n  t h e  we igh ing  p r o c e s s .  

The t r i a l  c o u r t  can  e x p r e s s  i t s  o p i n i o n s  and p h i l o s o p h i e s  a b o u t  

why t h e  we igh ing  p r o c e s s  produced  t h e  c o r r e c t  r e s u l t  w i t h o u t  

r i s k i n g  r e v e r s a l .  Goode v .  S t a t e ,  410 So.2d 5 0 6 ,  508 - 509 

( F l a .  1 9 8 2 ) ;  Vaught v .  S t a t e ,  410 So.2d 147 ,  151 ( F l a .  1 9 8 2 ) .  

On t h e  " e n l i s t m e n t "  q u e s t i o n :  

T h e r e  w a s  a d e q u a t e  i ndependen t  e v i d e n c e  o f  t h i s  f a c t  f rom 

which t h e  j u d g e  c o u l d  make s u c h  a f i n d i n g .  

Four  days  p r i o r  t o  t h e  homic ide  A p p e l l a n t  went t o  t h e  v i c -  

t i m ' s  ha rdware  s t o r e .  A f t e r w a r d s ,  he  t o l d  Melv in  J o n e s ,  " I ' m  

@ -24- 



going t o  knock him over."  Jones t e s t i f i e d  t h a t  he understood 

@ t h i s  t o  mean Appel lant  was going t o  commit a  robbery.  (R 909, 

Add i t i ona l ly :  Appel lant  was t he  gunman. He drove the  ve- 

h i c l e  t o  and from the  crime scene.  (R 904 - 908, 1 1 1 1  1113) 

On t h e  pe r ju ry  ques t ion :  

Appellee no tes  only t h a t  t he  defense  l i s t e d  Marsha Jackson 

a s  a  w i tnes s  (R 4 1 ) ;  and t h a t  she v i s i t e d  him i n  j a i l .  (R 1700) 

Appellee r e s p e c t f u l l y  submits t h a t  under t hese  circumstan- 

c e s ,  t h e  t r i a l  c o u r t  be l ieved  t h a t  she l i e d  f o r  him and t h a t  he 

e n l i s t e d  o r  condoned her  pe r ju ry .  

Even i f  t h i s  cou r t  r e j e c t s  Appel lee ' s  argument, death  i s  

a t h e  presumptively c o r r e c t  sen tence .  

There a r e  fou r  p roper ly  found aggrava t ing  f a c t o r s .  6  

There a r e  no m i t i g a t i n g  f a c t o r s .  (R 164 - 165) S i r e c i  v .  

S t a t e ,  399 So.2d 964, 968 (F l a .  1 9 3 1 ) ( c e r t .  denied,  102 S.Ct. 

2257, reh.  den. 102 S.Ct. 3500);  Clark v .  S t a t e ,  379 So.2d 97 

(F l a .  1980); King v .  S t a t e ,  436 So.2d 50 ,  55 (F l a .  1983);  White 

v .  S t a t e ,  403 So.2d 331, 340  la. 1981);  Maxwell v.  S t a t e ,  443 

So.2d 967, 971 (F l a .  1983). 

6  (1) Appel lant  committed t h e  homicide dur ing a  rob- 
bery.  (R 160) 

(2) Appel lant  committed the  homicide t o  avoid a r r e s t .  
(R 161) 

(3) The homicide was heinous,  a t r o c i o u s  o r  c r u e l .  (R 
162) 

(4) The homicide was c o l d ,  c a l c u l a t e d  and premedi ta ted.  
(R 163) 



ISSUE V 

THE TRIAL COURT ERRED I N  CONSIDERING E V I -  
DENCE FROM NATHANIEL JACKSON'S TRIAL I N  SEN- 
T E N C I N G  CLINTON JACKSON TO DEATH, WHERE SUCH 
EVIDENCE WAS INADMISSIBLE I N  CLINTON J A C K -  
SON'S CASE AND WHERE THE DEFENSE WAS NOT 
G I V E N  NOTICE OF THE COURT'S USE OF THE E V I -  
DENCE OR AN OPPOKTUNITY TO CONFRONT I T .  

The l i n c h  p i n  of Appe l l an t ' s  argument i s  t h a t  t h e r e  was no 

evidence i n  C l i n t o n ' s  t r i a l  concerning who i n i t i a t e d  t h e  rob- 

b e r y ,  and t h a t  t h e  only  source  of t h e  j u d g e ' s  f i n d i n g  was 

Nathan ie l  Jackson ' s  inadmiss i b l e  confess  ion.  

However, a s  Appellee has a l r e a d y  po in ted  o u t ,  t h e r e  was 

adequate independent evidence from which t h e  t r i a l  c o u r t  could 

make such a  f i nd ing .  See I s s u e  IV-D, i n f r a .  

A s  t o  t h e  remaining two a l l eged  f a c t u a l  e r r o r s :  Appel lant  

acknowledges he engages i n  mere s p e c u l a t i o n .  

See: A p p e l l e e ' s  B r i e f ,  I s s u e  IV-D, i n f r a .  

Furthermore:  The t r i a l  c o u r t  f i l e d  t h e  sen tenc ing  o rde r  on 

January  29,  1985. (R 160) The record  i s  devoid of any ind ica-  

t i o n  t h a t  Appel lant  has asked t h e  t r i a l  cou r t  t o  c l a r i f y  i t ' s  

o r d e r .  He now r a i s e s  t h i s  po in t  f o r  t h e  f i r s t  t ime.  

A s  t o  t h e  "mask" r e f e r e n c e :  

Assuming f o r  argument only  t h a t  t h e  c o u r t  made e i t h e r  a n  

improper i n f e r ence  o r  r e l i e d  on evidence from Nathan ie l  Jack- 

s o n ' s  t r i a l ,  t h e r e  i s  every i n d i c a t i o n  t h a t  t h e  t r i a l  c o u r t  

would none the l e s s  have found t h i s  aggrava t ing  c i rcumstance.  See 

I s s u e  IV-6, i n f r a .  

A s  t o  t h e  p e r j u r y  r e f e r e n c e :  



The s t a t e  suggested i n  i t ' s  sen tenc ing  memorandum t h a t  

Appe l lan t  asked h i s  mother t o  commit p e r j u r y  f o r  him. (R 142) 

The defense  had a  copy of t h i s  memorandum w e l l  be fo re  sen tenc ing  

and f i l e d  a  respons ive  memo of i t ' s  own. (R 1657 - 1658, 145 - 
158) I t  d id  no t  address  t h e  p e r j u r y  a l l e g a t i o n .  

In  any even t ,  Appellee r e s p e c t f u l l y  su'bmits: There i s  

adequate  suppor t  i n  t h e  record f o r  t h e  t r i a l  cou r t  t o  make t h i s  

obse rva t ion  even i f  it e r r e d  a s  t o  who c a l l e d  her  t o  t e s t i f y .  

Appe l lan t  confessed t o  h i s  mother. She acknowledged h i s  confes-  

s i o n  when t h e  p o l i c e  quest ioned her  about it. Yet she denied he 

made i t  and denied acknowledging it when she t e s t i f i e d .  Appel- 

l e e  i t e r a t e s  and emphasizes i t s  e a r l i e r  argument: t h e r e  i s  - no 

i n d i c a t i o n  t h a t  e i t h e r  of t he se  two c o n s i d e r a t i o n s  would o ther -  

wise a f f e c t  t h e  t r i a l  c o u r t ' s  bottom l i n e  de t e rmina t ion ( s )  . 



ISSUE V I  

THE TRIAL COURT ERRED I N  PERMITTING A STATE 
WITNESS WHO WAS NOT LISTED ON DISCOVERY TO 
TESTIFY I N  REBUTTAL D U R I N G  PENALTY PHASE 
WITHOUT FIRST CONDUCTING A HEARING REGARDING 
THE DISCOVERY VIOLATION AND THE PROCEDURAL 
PREJUDICE SUFFERED BY THE DEFENSE. 

A p p e l l a n t  c i t e s  - no  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  

F l o r i d a  Ru le  o f  C r i m i n a l  P r o c e d u r e  3.220 encompasses  r e b u t t a l  

w i t n e s s e s  a t  t h e  p e n a l t y  p h a s e  of  a c a p i t a l  t r i a l .  

The p e n a l t y  p h a s e  o f  a c a p i t a l  t r i a l  is by  d e f i n i t i o n  "a 

s e p a r a t e  p r o c e e d i n g . "  S e c t i o n  921 1 4  (1 ) , F l o r i d a  S t a t u t e s  

F l o r i d a  Rule  o f  C r i m i n a l  P r o c e d u r e  3 .220(1)  ( i )  , a d d r e s s e s  

" t h e  o f f e n s e  cha rged" .  I t  does  n o t  a d d r e s s  t h e  p e n a l t y  f o r  t h e  

a o f f e n s e .  

A p p e l l a n t ' s  own Demand(s) f o r  D i s c o v e r y  (R 7  - 1 1 ,  27 - 
2 9 ) ,  by  t h e i r  own t e r m s ,  a d d r e s s  t h e  g u i l t  p h a s e  o f  h i s  t r i a l .  

C o n v e r s e l y ,  t h e y  do n o t  a d d r e s s  t h e  p e n a l t y  p h a s e .  

A p p e l l e e  n o t e s  t h a t  A p p e l l a n t  f i r s t  o b j e c t e d  t o  t h i s  pu r -  

p o r t e d  d i s c o v e r y  v i o l a t i o n ,  and t h e n  pu r sued  a h e a r s a y  o b j e c -  

t i o n .  (R 1576 - 1577) 

Assuming w i t h o u t  conced ing  h e  had a r i g h t  t o  d i s c o v e r y ,  - h e  

f a i l e d  t o  c i t e  any  a u t h o r i t y  i n  s u p p o r t  o f  h i s  p o s i t i o n .  

T h i s  c o u r t  w i l l  n o t  i n d u l g e  i n  t h e  presump- 
t i o n  t h a t  t h e  t r i a l  j u d g e  would have  made an  
e r r o n e o u s  r u l i n g  had a n  o b j e c t i o n  been  made 
and a u t h o r i t i e s  c i t e d  c o n t r a r y  t o  h i s  under -  
s t a n d i n g  o f  t h e  l a w .  Under t h e  c i r c u m s t a n -  
c e s ,  t h e  t r i a l  j u d g e  w a s  n o t  r e q u i r e d  t o  
make f u r t h e r  i n q u i r y .  

Lucas  v .  S t a t e ,  376 So.2d 1149 ( F l a .  1979)  
( emphas i s  added)  



Fur the rmore ,  once a g a i n  assuming w i t h o u t  conceding h i s  

r i g h t  t o  d i s c o v e r y ,  A p p e l l a n t  f a i l e d  t o  f i l e  a  s e p a r a t e  ( p e n a l t y  

phase)  d i s c o v e r y  demand. Maxwell v .  S t a t e ,  443 So.2d 967,  970 

( F l a .  1983) .  

F i n a l l y ,  assuming w i t h o u t  conceding t h e r e  was e r r o r ,  it was 

ha rmless .  

The c r u x  of A p p e l l a n t ' s  compla in t  i s  t h a t  w i t n e s s  Wi l l ing-  

ham's t e s t i m o n y  c o n s i s t e d  of h e a r s a y ;  and t h a t  w i t h  n o t i c e ,  t h e  

d e f e n s e  cou ld  have more e f f e c t i v e l y  c h a l l e n g e d  h i s  t e s t imony .  

However, a s  t h e  s t a t e  p o i n t e d  o u t  a t  t r i a l ,  h e a r s a y  i s  

c l e a r l y  a d m i s s i b l e  d u r i n g  t h e  g u i l t  phase .  S e c t i o n  921 .I41 (1)  , 

F l o r i d a  S t a t u t e s  (1983) .  (R 1572 - 1578) 

Fur the rmore ,  i f  Appe l l an t  needed more t ime t o  i n v e s t i g a t e  

@ s o u r c e s ,  n o t h i n g  p reven ted  him from a s k i n g  t h e  c o u r t  f o r  a  con- 

t i n u a n c e  s o  t h a t  he might do so .  He chose  n o t  t o .  H i s  d e c i s i o n  

b e l i e s  h i s  r e p r e s e n t a t i o n s  h e r e .  

The r e c o r d  r e v e a l s  t h a t  t h e  t r i a l  c o u r t  r e s t r i c t e d  t h e  

s t a t e ' s  examinat ion  of Willingham t o  what Willingham knew of h i s  

own p e r s o n a l  knowledge and t h a t  A p p e l l a n t  e x e r c i s e d  an  unre-  

s t r i c t e d  o p p o r t u n i t y  t o  cross-examine  Willingham. (R 1578,  1583 

- 1588) 

11 The c l a i m  t h a t  one i s  s u r p r i s e d  when an  u n l i s t e d  w i t n e s s  

i s  c a l l e d  t o  t e s t i f y ,  by i t s e l f ,  i s  i n a d e q u a t e  t o  c o n s t i t u t e  

p r e j u d i c e .  P a t t e r s o n  v. S t a t e ,  419 So.2d 1120 ( F l a .  4  DCA 

1982) , p e t i t i o n  f o r  review d e n i e d ,  430 So.2d 452 ( F l a .  1983) ." 
Keen v .  S t a t e ,  456 So.2d 571 ( F l a .  2  DCA 1984) .  



T h i s  c o u r t  h a s  p r e v i o u s l y  found  d i s c o v e r y  v i o l a t i o n s  harm- 

@ less i n  d e a t h  p e n a l t y  cases. Maxwell ,  s u p r a ;  Antone v .  S t a t e ,  

410 So.2d 157 ( F l a .  1 9 8 2 ) .  Lower a p p e l l a t e  c o u r t s  have  a p p l i e d  

a h a r m l e s s  e r r o r  a n a l y s i s  i n  n o n - c a p i t a l  cases. B u t l e r  v .  

S t a t e ,  238 So.2d 313 ( F l a .  3  DCA 1 9 7 0 ) ;  Lopez v -  S t a t e ,  264  

So.2d 69 ( F l a .  3  DCA 1 9 7 2 ) .  See  a l s o :  J o n e s  v .  S t a t e ,  332 

So.2d 61 5  ( F l a .  1976)  ( j u r y  s e l e c t i o n  r u l e  v i o l a t i o n  h e l d  harm- 

less  e r r o r ) .  

A p p e l l e e  r e s p e c t f u l l y  s u b m i t s  t h a t  t h i s  c o u r t  may p r o p e r l y  

a p p l y  it h e r e .  



ISSUE V I I  

THE TKIAL COURT ERRED I N  ADMITTING THE TES- 
TIMONY OF STATE REBUTTAL WITNESS C . D .  WILL- 
INGHAM D U R I N G  PENALTY PHASE, SINCE HIS TES- 
TIMONY CONSISTED OF HEARSAY FROM AN UNNAMED 
SOURCE WHICH COULD NOT BE CONFRONTED OR RE- 
BUTTED. 

Dur ing  t h e  p e n a l t y  p h a s e ,  t h e  s t a t e  s o u g h t  t o  r e b u t  Appel-  

l a n t ' s  m i t i g a t i n g  e v i d e n c e .  

I t  p l a c e d  A p p e l l a n t ' s  j u v e n i l e  c r i m i n a l  r e c o r d  i n  e v i d e n c e .  

(K 1588 - 1589;  1592 ,  1708 - 1724) T h i s  r e c o r d  i n c l u d e d  h i s  

g u i l t y  p l e a  t o  a n  a g g r a v a t e d  a s s a u l t  he  commit ted on J u n e  5 ,  

1975.  (R 1712 ,  1715) 

C .D .  Wi l l i ngham w a s  t h e  i n v e s t i g a t i n g  o f f i c e r  i n  t h a t  c a s e .  

(R 1575 - 1576) The s t a t e  i n t r o d u c e d  h i s  t e s t i m o n y  t o  a m p l i f y  

t h e  f a c t s  u n d e r l y i n g  t h i s  g u i l t y  p l e a ,  v i z . ,  t h a t  A p p e l l a n t  com- 

m i t t e d  a v i o l e n t  a c t .  

Wi l l i ngham u s e d  h i s  r e p o r t  t o  r e f r e s h  h i s  memory a b o u t  t h e  

i n c i d e n t .  (R 1576) The s t a t e  t h e n  a s k e d  him what  h i s  i n v e s t i -  

g a t i o n  r e v e a l e d .  (R 1576) 

H e  t e s t i f i e d  t h a t  two un-named i n d i v i d u a l s  d e s c r i b e d  t o  him 

t h e  b e a t i n g  A p p e l l a n t  gave  a n o t h e r  boy.  (R 1582) 

I n  e f f e c t ,  A p p e l l a n t  now compla ins  t h a t  t h e  t r i a l  c o u r t  h a s  

d e n i e d  him a n  o p p o r t u n i t y  t o  l i t i g a t e  h i s  g u i l t  i n  a c a s e  i n  

which  he  h a s  l o n g  s i n c e  p l e d  g u i l t y .  

A p p e l l e e  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  A p p e l l a n t ,  by h i s  

g u i l t y  p l e a ,  h a s  t e s t e d  and acknowledged t h e  p o l i c e  r e p o r t  and 

t h e  s o u r c e s  of  i n f o r m a t i o n  i n  it which he now s e e k s  t o  a t t a c k ;  

and t h a t  he  has  i n  f a c t  had a f a i r  o p p o r t u n i t y  t o  r e b u t  them. 

-31- 



ISSUE V I I I  

THE TRIAL COURT ERRED I N  ADMITTING IRRELE- 
VANT EVIDENCE OF THE HOMICIDE VICTIM'S CHAR- 
ACTER AND FAMILY BACKGROUND D U R I N G  THE PEN- 
ALTY PHASE OF THE TRIAL. 

T h i s  Honorab le  Cour t  h a s  u p h e l d  a f i n d i n g  t h a t  a murder  i s  

h e i n o u s ,  a t r o c i o u s ,  o r  c r u e l  n o t w i t h s t a n d i n g  a t r i a l  c o u r t ' s  

cons  i d e r a t i o n  t h a t  

The v i c t i m  w a s  r e t i r e d ,  a widower,  who de- 
v o t e d  h i s  r e t i r e m e n t  y e a r s  t o  community ser- 
v i c e .  H e  l i v e d  a t  home a l o n e .  Upon r e t u r n -  
i n g  home one  Sunday e v e n i n g ,  a f t e r  working  
a t  t h e  h o s p i t a l  f o l l o w e d  by d i n n e r  w i t h  
f r i e n d s  he  w a s  a s s a u l t e d  w i t h  a f i r e a r m  i n  
t h e  s a n c t i t y  of  h i s  home i n  h i s  own bedroom . . .  

R o u t l y  v .  S t a t e ,  440 So.2d 1257 ,  1264 ( F l a .  1983)  

So t o o ,  i n  Booker v .  S t a t e ,  397 So.2d 910 ,  917 ( F l a .  1 9 8 1 ) ,  

t h e  c o u r t  c o n s i d e r e d :  

L o r i n n e  Demoss Hasman w a s  94 y e a r s  o f  a g e  a t  
t h e  t i m e  o f  h e r  d e a t h .  She w a s  a c t i v e ,  
a l e r t ,  s p r y ,  e n j o y e d  p l a y i n g  b r i d g e  on a 
r e g u l a r  b a s i s  w i t h  h e r  f r i e n d s ,  p a r t i c i p a t e d  
i n  c h u r c h  and o t h e r  a c t i v i t i e s ,  p r e f e r r e d  t o  
t a k e  care o f  h e r s e l f  i n  h e r  own a p a r t m e n t ,  
t o  come and go i n  h e r  p u r s u i t  of  h a p p i n e s s  
and looked  f o r w a r d  as most o t h e r s  do ,  t o  t h e  
en joyment  o f  l i f e .  

S i m i l a r l y ,  i n  R u f f i n  v .  S t a t e ,  397 So.2d 277 ( F l a .  1 9 8 1 ) ,  

t h i s  c o u r t  c o n s i d e r e d ,  among o t h e r  t h i n g s ,  t h a t  t h e  v i c t i m  w a s  

s e v e n  months p r e g n a n t  and m a r r i e d  l e s s  t h a n  one  y e a r  i n  i t ' s  de- 

c i s i o n  t o  upho ld  a f i n d i n g  t h a t  h e r  d e a t h  w a s  h e i n o u s ,  a t r o c i o u s  

o r  c r u e l .  

A p p e l l e e  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  t r i a l  c o u r t  p r o p e r l y  

e x e r c i s e d  t h e  v e r y  b r o a d  d i s c r e t i o n  it h a s  t o  admi t  e v i d e n c e  



du r ing  t h e  s en t enc ing  p o r t i o n  of  t h e  j u r y ' s  d e l i b e r a t o n .  Messer 

v. S t a t e ,  330 So.2d 137 ( F l a .  1976). 

Th i s  c o u r t  has  p r e v i o u s l y  d i s r ega rded  improper cons ide ra -  

t i o n s  by t h e  t r i a l  c o u r t  i n  f i n d i n g  t h a t  a  dea th  was he inous ,  

a t r o c i o u s  o r  c r u e l ,  where it o the rw i se  f i n d s  t h e  evidence  on t h e  

r e c o r d  s u f f i c e s  t o  prove t h i s  f a c t o r  beyond a  r e a sonab l e  doubt .  

Doyle v .  S t a t e ,  460 So.2d 353 ( F l a .  1984) .  

Appel lee  r e s p e c t f u l l y  submits  t h a t  t h e  ev idence  on t h e  r e -  

co rd  o the rw i se  s u f f i c e s  t o  prove beyond a  r e a sonab l e  doubt t h a t  

t h i s  murder was he inous ,  a t r o c i o u s  o r  c r u e l .  I f  i n  f a c t  t h e  

t r i a l  c o u r t  improper ly  cons ide red  t h e  v i c t i m ' s  background, t h i s  

Honorable Court  may t h e r e f o r e  d i s r e g a r d  such an improper cons i -  

d e r a t i o n .  



ISSUE I X  

THE TRIAL COURT ERRED I N  ADJUDICATING AND 
SENTENCING JACKSON ON THE RUBBERY COUNT 
SINCE THERE WAS NO EVIDENCE OF A PREMEDITA- 
TED MURDEK AND THE ROBBERY WAS THE UNDER- 
LYING FELONY FOR FIRST DEGREE FELONY MURDER. 

S t a t e  v .  Enmund, - So.2d , ( F l a .  Case No. 6 6 ,  264 ,  

August  2 9 ,  1985) [ l o  F.L.W. 4411 i s  on p o i n t ,  d i s p o s i t i v e  and  

a d v e r s e  t o  A p p e l l a n t .  



ISSUE X 

THE TRIAL COURT ERRED I N  IMPOSING A CONSECU- 
TIVE SENTENCE OF NINETY-NINE YEARS ON THE 
ROBBERY COUNT WITHOUT CONSIDERING THE G U I D E -  
LINES RECOMMENDED SENTENCE AND I N  RETAINING 
JURISDICTION OVER ONE-THIRD OF THE SENTENCE. 

A p p e l l a n t  assumes h i s  s e n t e n c e  f o r  r o b b e r y  i s  p u r s u a n t  t o  

t h e  S e n t e n c i n g  G u i d e l i n e s .  A p p e l l e e  r e s p e c t f u l l y  s u b m i t s  it i s  

n o t .  

I f  t h e  t r i a l  c o u r t  p r e p a r e d  a s e n t e n c i n g  g u i d e l i n e  s h e e t ,  

t h e  p r i m a r y  o f f e n s e  would b e  A p p e l l a n t ' s  homic ide  c o n v i c t i o n .  

However, t h e  G u i d e l i n e s  do n o t  encompass h i s  homic ide  c o n v i c -  

t i o n .  Hence,  t h e y  do n o t  encompass any a d d i t i o n a l  o f f e n s e s .  

A p p e l l e e  a r g u e s  by a n a l o g y  t o  t h i s  c o u r t ' s  d e c i s i o n  t h a t  

t r i a l  c o u r t s  may d i s p e n s e  w i t h  p r e - s e n t e n c e  i n v e s t i g a t i o n  re- 

@ p o r t s  i n  c a p i t a l  c a s e s  where t h e r e  are a d d i t i o n a l  c o n v i c t i o n ~ .  

H a r i c h  v .  S t a t e ,  437 So.2d 1082 ( F l a .  1 9 8 3 ) .  



CONCLUSION a Based on t h e  fo rego ing  f a c t s ,  arguments and case  a u t h o r i -  

t i e s ,  Appel lee  would r e q u e s t  t h i s  Honorable Court a f f i r m  t h e  

judgment and s en t ence  of t h e  t r i a l  c o u r t .  
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