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BARKETT, J. 

Th i s  i s  a n  a p p e a l  from c o n v i c t i o n s  f o r  robbery  and 

f i r s t - d e g r e e  murder and a  s e n t e n c e  of  d e a t h .  W e  have  

j u r i s d i c t i o n .  A r t .  V ,  S 3 ( b )  ( I ) ,  F l a .  Const .  W e  r e v e r s e  and 

remand f o r  a  new t r i a l .  

A p p e l l a n t  was charged  w i t h  t h e  robbery  of  a  hardware  s t o r e  

and t h e  murder o f  i t s  owner. The e v i d e n c e  i n d i c a t e d  t h a t  when 

t h e  s t o r e  owner g r a p p l e d  w i t h  a p p e l l a n t ' s  b r o t h e r  i n  a n  e f f o r t  t o  

keep  t h e  l a s t  f i v e  d o l l a r s  remaining i n  t h e  c a s h  r e g i s t e r ,  

a p p e l l a n t  s h o t  and k i l l e d  him. Only one s h o t  was f i r e d .  

A p p e l l a n t  c h a l l e n g e s  h i s  c o n v i c t i o n s  on t h r e e  s e p a r a t e  grounds 

and h i s  s e n t e n c e  on s e v e r a l  o t h e r s .  

A p p e l l a n t ' s  f i r s t  a l l e g a t i o n  of e r r o r  concerns  t h e  t r i a l  

c o u r t ' s  d e c i s i o n ,  p u r s u a n t  t o  t h e  s t a t e ' s  mot ion ,  t o  c a l l  

a p p e l l a n t ' s  mother a s  a  c o u r t  w i t n e s s .  A f t e r  s h e  had been  sworn, 

s h e  t e s t i f i e d ,  i n  r e s p o n s e  t o  t h e  p r o s e c u t o r ' s  q u e s t i o n ,  t h a t  h e r  

s o n  had n o t  a d m i t t e d  t o  h e r  t h a t  he  had robbed t h e  hardware s t o r e  - 

and k i l l e d  i t s  owner. The s t a t e  a n t i c i p a t e d  t h i s  v e r y  t e s t imony  

a s  it was c o n s i s t e n t  w i t h  h e r  e a r l i e r  sworn d e p o s i t i o n  t e s t i m o n y .  

The s o l e  purpose  o f  t h e  s t a t e ' s  motion t o  have  a p p e l l a n t ' s  mother 

c a l l e d  a s  a  c o u r t  w i t n e s s  was t o  p r o v i d e  t h e  s t a t e  t h e  



opportunity to place before the jury (under the guise of 

impeachment) the subsequent testimony of a police officer who 

said that the mother had told him that her son had admitted his 

guilt. There is no question that, standing alone, the officer's 

testimony would be inadmissible. The introduction of the 

officer's testimony under the guise of "impeachment" under these 

convoluted circumstances makes his testimony no more admissible. 

We are cognizant of the general rule which permits the 

trial court to call a witness as a court witness if his or her 

expected testimony conflicts with prior statements.' See 
Delanie v. State, 362 So.2d 689, 690 (Fla. 2d DCA 1978). See 

also McCloud v. State, 335 So.2d 257, 260 (Fla. 1976). That 

general rule, however, has been clarified by this Court's recent 

opinion in Brumbley v. State, 453 So.2d 381  la. 1984). In 

Brumbley, we held that a party may not impeach a court's witness 

with prior inconsistent statements unless that witness's in-court 

testimony proves adverse, i.e., "actually harmful," to the 

impeaching party. - Id. at 384. We explained that the "purpose of 

allowing evidence of prior inconsistent statements is to 

counteract the effect of testimony harmful to the interest of the 

impeaching party." - Id. at 385. See also Hernandez v. State, 156 -- 

Fla. 356, 366-67, 22 So.2d 781, 785-86 (1945) (on rehearing). 

Implicit in being considered harmful to the interest of the 

impeaching party is that the testimony of the witness is 

relevant, material, and necessary to the factual question in 

issue. Indeed, in practically every Florida case where a witness 

has been called as a court witness, that witness has been an 

eyewitness and therefore able to provide direct, firsthand 

knowledge of the facts pertaining to the transaction in question. 

'1n 1976, this general rule permitting court witnesses was 
codified and can now be found in the Florida Evidence Code, 
section 90.615, Florida Statutes, to wit: 

90.615 Calling witnesses by the court 

(1) The court may call witnesses whom all 
parties may cross-examine. 



Brumbley, 453 So.2d at 383-84 (participant and eyewitness to the 

murder); McCloud, 335 So.2d at 259-60 (eyewitness to the crime); 

Daugherty v. State, 154 Fla. 308, 308, 17 So.2d 290, 290 (1944) 

(eyewitness); Olive v. State, 131 Fla. 548, 549, 179 So. 811, 812 

(1938) (eyewitness); Morris v. State, 100 Fla. 850, 852, 130 So. 

582, 584 (1930) (eyewitness) ; Brown v. State, 91 Fla. 682, 

688-90, 108 So. 842, 844-45 (1926) (eyewitness); Delanie, 362 

So. 2d at 690 (victim and eyewitness of the crime) ; Chapman v. 

State, 302 So.2d 136, 137-38 (Fla. 2d DCA 1974) (accomplice and 

eyewitness to the crime). But see Williams v. State, 353 So.2d -- 

956 (Fla. 1st DCA 1978) (not an eyewitness). See also Buchanan -- 

v. State, 95 Fla. 301, 116 So. 275 (1928) (unclear if 

eyewitness); Matera v. State, 218 So.2d 180 (Fla. 3d DCA) 

(unclear if court witness was eyewitness), cert. denied, 225 

So.2d 529 (Fla.), cert. denied, 396 U.S. 955 (1969). 

In the case at bar, appellant's mother had no firsthand 

knowledge of the commission of the crime. She was not present 

and was not involved. In short, she had no information that 

would impact upon the state's case regarding the commission of 

the crime. The sum and substance of her testimony at trial was 

simply that her son had not told her that he had committed the 

crime. We fail to see how that testimony is relevant much less 

adverse to the state's case. The sleight of hand used to admit 

otherwise inadmissible evidence is clearly exposed when one 

examines the mother's testimony separately from that of the 

police officer. Neither side would be permitted to place a 

witness on the stand merely to say that they knew nothing of the 

event in question. The testimony of the mother to the effect 

that her son did not admit his guilt to her cannot be considered - 

relevant to the issue of guilt or adverse to any aspect of the 

case having been presented by the state. We note that she did 

not provide an alibi or say that appellant told her that he did - 
not commit the crimes. She merely testified that her son had 

never told her that he was guilty; she did not affirmatively 



testify to the defendant's innocence. Accordingly, regardless of 

who called her, the mother's testimony was inadmissible. 

Moreover, we agree with our sister courts in New Jersey 

and Illinois which held under very similar circumstances that the 

concept of impeachment cannot be used in this manner to admit the 

police officer's otherwise inadmissible testimony. People v. 

Johnson, 333 Ill. 469, 165 N.E. 235 (1929); State v. ROSS, 80 

N.J. 239, 403 A.2d 457 (1979). Our holding in this regard is 

also consistent with the well-established evidentiary principle 

that counsel may not "get in through the back door that which he 

could not have gotten in through the front door." - See Perry v. 

State, 356 So.2d 342, 344 (Fla. 1st DCA), cert. denied, 364 So.2d 

889 (Fla. 1978). The officer's recitation of the statement 

purportedly made by appellant's mother was hearsay and, 

therefore, inadmissible as substantive evidence. Counsel's 

introduction of that testimony under the guise of impeachment was 

little more than a thinly veiled artifice to place before the 

jury that which would be otherwise inadmissible. See generally 

Foremost Dairies, Inc. v. Cutler, 212 So.2d 37, 40 (Fla. 4th DCA 

1968). We have held that such sham impeachment of a non-adverse 

witness by introduction of that witness's prior statements "as 

substantive evidence through the mouth of another witness" is 

"nothing more than the veriest hearsay, and is inadmissible." 

Jackson v. State, 451 So.2d 458, 462 (Fla. 1984) (quoting Adams 

v. State, 34 Fla. 185, 195-96, 15 So. 905, 908 (1894)). We agree 

with appellant's contention that the trial court erred in 

allowing the state to introduce the police officer's testimony 

regarding the mother's prior unsworn statement. 

However, the erroneous admission of both the mother's and 

policeman's testimony was preceded by the initial error in 

permitting the mother to be called as a court witness. 

Permitting a court to abandon its position of neutrality by 

calling a witness as its own was intended to prevent the manifest 

injustice which might occur if the testimony of an eyewitness to 

a crime was not placed before the jury because of the inability 



of e i t h e r  p a r t y  t o  vouch f o r  t h a t  w i t n e s s .  W e  b e l i e v e  t h a t  c o u r t  

w i t n e s s e s  shou ld  b e  l i m i t e d  t o  t h o s e  s i t u a t i o n s  where t h e r e  i s  an  

eyewi tness  t o  t h e  crime whose v e r a c i t y  o r  i n t e g r i t y  i s  reasonab ly  

doubted . 
Appe l l an t  n e x t  complains t h a t  t h e  t r i a l  c o u r t  e r r o n e o u s l y  

pe rmi t t ed  t h e  s t a t e  t o  impeach a  key de f ense  w i t n e s s ,  David 

Shorey,  by d i s c u s s i n g  t h e  d e t a i l s  of  a  murder committed by t h a t  

w i t n e s s .  During c ross -examina t ion  of  Shorey,  t h e  p r o s e c u t o r  

asked:  "You ' re  l i v i n g  [ i n  s t a t e  p r i s o n ] ,  because  you p l e d  g u i l t y  

t o  f i r s t  degree  murder,  because  you were charged w i t h  b e a t i n g  an  

o l d  man w i t h  a  p ipe?"  Over de f ense  c o u n s e l ' s  immediate 

o b j e c t i o n ,  t h e  t r i a l  c o u r t  al lowed t h e  p r o s e c u t o r  t o  con t i nue  

q u e s t i o n i n g  Shorey concern ing  t h e  d e t a i l s  of  t h e  p r i o r  homicide.  

Appe l l an t  contends  t h a t  t h e  t r i a l  c o u r t  e r r e d  by p e r m i t t i n g  t h i s  

q u e s t i o n i n g  . W e  ag r ee .  

P r e l i m i n a r i l y ,  n e i t h e r  p a r t y  d i s p u t e s  t h a t  a  w i t n e s s  may 

b e  impeached by r e f e r e n c e  t o  a  p r i o r  c o n v i c t i o n .  - See § 90.610, 

F l a .  S t a t .  ( 1 9 8 5 ) .  The unde r ly ing  s p e c i f i c s  of t h e  crime, 

however, may n o t  b e  p r e s e n t e d  t o  t h e  j u ry .  See F u l t o n  v .  S t a t e ,  

335 So.2d 280, 284 ( F l a .  1976) ;  McArthur v .  Cook, 99 So.2d 565, 

567  la. 1957) ;  Sneed v.  S t a t e ,  397 So.2d 931, 933 ( F l a .  5 t h  DCA 

1 9 8 1 ) .  Because t h e  p r o s e c u t o r  i n  t h e  i n s t a n t  a c t i o n  h i g h l i g h t e d  

t h e  d e t a i l s  o f  t h e  w i t n e s s ' s  crime, t h e  q u e s t i o n i n g  was improper 

and shou ld  n o t  have been admi t t ed .  

A p p e l l a n t ' s  t h i r d  a l l e g a t i o n  o f  error concerns  t h e  

improper admiss ion of  a  p r o s e c u t i o n  w i t n e s s ' s  p r i o r  c o n s i s t e n t  

s t a t e m e n t s  i n  an  e f f o r t  t o  b u t t r e s s  t h a t  w i t n e s s ' s  c r e d i b i l i t y .  

S t a t e  w i t n e s s  F r edd i e  Wil l iams,  a  co -p r i sone r  w i t h  a p p e l l a n t ,  

t e s t i f i e d  a t  t r i a l  t h a t  he  overheard  a p p e l l a n t  admit  t o  robb ing  

t h e  s t o r e  and k i l l i n g  t h e  owner. A D e t e c t i v e  Kappel was 

subsequen t ly  p e r m i t t e d  t o  t e s t i f y  about  h i s  p r e - t r i a l  

c o n v e r s a t i o n  w i t h  Wil l iams where in  Wil l iams t o l d  him t h a t  which 

Will iams t e s t i f i e d  t o  a t  t r i a l .  

Appe l l an t  a rgues  t h a t  Kappe l ' s  r e c i t a t i o n  o f  Wi l l i ams '  

p r i o r  c o n s i s t e n t  s t a t e m e n t s  was improper.   gain, w e  a g r e e .  I t  



i s  w e l l  s e t t l e d  t h a t  a  w i t n e s s ' s  p r i o r  c o n s i s t e n t  s t a t emen t s  a r e  

g e n e r a l l y  i nadmis s ib l e  t o  co r robora t e  t h a t  w i t n e s s ' s  tes t imony.  

See, e . g . ,  Van Gallon v. S t a t e ,  50 So. 2d 882 ( F l a .  1951) ; - 

Hendrieth v .  S t a t e ,  483 So.2d 768, 769 ( F l a .  1st DCA 1986) ;  McRae 

v. S t a t e ,  383 So.2d 289, 292 ( F l a .  2d DCA 1980) . An except ion  t o  

t h e  r u l e  i s  recognized,  however, when such s ta tements  a r e  

" in t roduced  t o  r e b u t  an express  o r  impl ied charge  a g a i n s t  t h e  

w i tnes s  of  improper i n f l u e n c e ,  motive,  o r  r e c e n t  f a b r i c a t i o n . "  

Gardner v. S t a t e ,  480 So.2d 91, 93 ( F l a .  1985) .  The s t a t e  argues  

t h a t  Will iams'  p r i o r  c o n s i s t e n t  s t a t emen t s  were i n  f a c t  

in t roduced  t o  r e b u t  defense  c o u n s e l ' s  sugges t ion  t h a t  Will iams'  

test imony stemmed from an improper motive--namely, t o  c u r r y  f avo r  

w i th  t h e  s t a t e  r ega rd ing  h i s  own imminent p rosecu t ion .  

We f i n d  t h e  except ion  noted i n  Gardner t o  b e  i n a p p l i c a b l e  

t o  t h e  f a c t s  of t h i s  case .  A s  noted i n  McElveen v .  S t a t e ,  415 

So.2d 746, 748 ( F l a .  1st DCA 1982) ,  " [ t l h e  except ion  invo lv ing  

impeachment by b i a s  o r  c o r r u p t i o n  o r  improper motive i s  on ly  

a p p l i c a b l e  where t h e  p r i o r  c o n s i s t e n t  s ta tement  was made ' p r i o r  

t o  t h e  e x i s t e n c e  of a  f a c t  s a i d  t o  i n d i c a t e  b i a s ,  i n t e r e s t ,  

c o r r u p t i o n ,  o r  o t h e r  motive t o  f a l s i f y . ' "  Accord Kellam v. 

Thomas, 287 So.2d 733, 734 ( F l a .  4 th  DCA 1974) .  See a l s o  Parker  -- 

v. S t a t e ,  476 So.2d 134, 137 ( F l a .  1985) .  Here, t h e  r eco rd  

i n d i c a t e s  t h a t  defense  counse l  i n t ima ted ,  wh i l e  cross-examining 

Will iams,  t h a t  t h e  w i tnes s  had an improper motive f o r  f a l s i f y i n g  

t h e  f a c t s  from t h e  very moment he  l ea rned  of t h e  hardware s t o r e  

robbery.  Thus, h i s  p r i o r  c o n s i s t e n t  s t a t emen t s  were made a f t e r ,  

n o t  b e f o r e ,  t h e  a l l e g e d  motive t o  f a l s i f y  had a r i s e n .  The 

except ion  d i scussed  i n  Gardner i s  t h e r e f o r e  i n a p p l i c a b l e  t o  t h e  

c a s e  a t  b a r .  The w i t n e s s ' s  p r i o r  c o n s i s t e n t  s t a t emen t s  were 

e r roneous ly  admit ted.  

We conclude t h a t  t h e  combined p r e j u d i c i a l  e f f e c t  of t h e s e  

e r r o r s  e f f e c t i v e l y  denied a p p e l l a n t  h i s  c o n s t i t u t i o n a l l y  

guaranteed r i g h t  t o  a  f a i r  t r i a l .  Accordingly,  w e  r e v e r s e  h i s  

conv ic t ion  and remand f o r  a  new t r i a l .  



Because w e  a r e  r e v e r s i n g  a p p e l l a n t ' s  c o n v i c t i o n s ,  it i s  

n o t  neces sa ry  f o r  u s  t o  add re s s  h i s  arguments concerning h i s  

s en t enc ing .  W e  choose t o  do s o ,  however, f o r  t h e  b e n e f i t  of  t h e  

t r i a l  c o u r t  should  a p p e l l a n t  be  r econv ic t ed .  

F i r s t ,  a p p e l l a n t  contends  t h a t  t h e  t r i a l  c o u r t  i n c o r r e c t l y  

found t h a t  t h e  homicide was e s p e c i a l l y  he inous ,  a t r o c i o u s ,  o r  

L c r u e l .  W e  ag r ee .  I n  S t a t e  v .  Dixon, ( F l a .  

1 9 7 3 ) ,  ce r t .  den i ed ,  416 U.S. 943 (1974) , w e  h e l d  t h a t  " [wlha t  i s  

in tended  t o  be inc luded  [under t h e  e s p e c i a l l y  he inous ,  a t r o c i o u s  

o r  c r u e l  f a c t o r ]  a r e  t h o s e  c a p i t a l  crimes where t h e  a c t u a l  

commission of t h e  c a p i t a l  f e l o n y  was accompanied by such 

a d d i t i o n a l  a c t s  a s  t o  set  t h e  c r i m e  a p a r t  from t h e  norm of 

c a p i t a l  f e l o n i e s  . . . ."  See a l s o  P r o f f i t t  v .  Wainwright,  685 -- 
F.2d 1227 (11 th  C i r .  1982) ( i n t e r p r e t i n g  ~ l o r i d a  l a w ) ,  c e r t .  

den i ed ,  464 U.S. 1002 (1983 ) ;  Blanco v .  S t a t e ,  452 So.2d 520 

(F la .  1984) , c e r t .  den i ed ,  469 U.S. 1181 (1985) .  I n  t h e  c a s e  a t  

b a r ,  t h e r e  w e r e  no a d d i t i o n a l  a c t s  i n d i c a t i v e  of  such c r u e l t y .  

The v i c t i m  was k i l l e d  by a  s i n g l e  b u l l e t  i n  h i s  s i d e .  Although 

t h e  murder was c e r t a i n l y  r e p r e h e n s i b l e ,  it does  n o t  r ise t o  t h e  

l e v e l  o f  he igh tened  c r u e l t y  r e q u i r e d  f o r  a p p l i c a t i o n  of t h e  

agg rava t i ng  c i rcumstance  i n  q u e s t i o n .  

Moreover, t h e  t r i a l  c o u r t  j u s t i f i e d  i t s  f i n d i n g  t h a t  t h e  

murder was e s p e c i a l l y  c r u e l  by r e f e r e n c e  t o  a  p l u r a l i t y  of 

p a t e n t l y  improper f a c t o r s .  These f a c t o r s  i nc luded  t h e  f a c t  t h a t  

t h e  v i c t i m  was mar r ied ;  r a n  t h e  s t o r e  a l o n e ;  had l e d  an hones t  

and good l i f e ;  would be missed by t h e  community; was an immigrant 

who had made a  good l i f e ;  and was a  k ind  and l i k e a b l e  man. The 

t r i a l  c o u r t  e r r e d  by c o n s i d e r i n g  t h e s e  f a c t o r s .  The l i f e s t y l e ,  

c h a r a c t e r  t r a i t s ,  and community s t and ing  of  t h e  v i c t i m  a r e  n o t  

r e l e v a n t  t o  t h e  de t e rmina t i on  of whether a  g iven  homicide was 

e s p e c i a l l y  he inous ,  a t r o c i o u s ,  o r  c r u e l .  I n  l i g h t  of t h e  f a c t s  

r evea l ed  i n  t h e  r e c o r d  on a p p e a l ,  w e  conclude t h a t  t h e r e  i s  no 

2 ~ e e  S 921.141 ( 5 )  ( h )  , F l a .  S t a t .  (1985) .  - 
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e v i d e n t i a r y  b a s i s  f o r  a  f i n d i n g  t h a t  t h e  murder was e s p e c i a l l y  

he inous ,  a t r o c i o u s ,  o r  c r u e l .  

W e  f u r t h e r  ag ree  t h a t  t h e  t r i a l  judge i n c o r r e c t l y  found 

t h a t  t h e  homicide was committed i n  a  c o l d ,  c a l c u l a t e d ,  and 

premedi ta ted  manner w i thou t  any p r e t e n s e  of  moral  o r  l e g a l  

j u ~ t i f i c a t i o n . ~  The r e c o r d  i s  vo id  of t h e  k ind  of ev idence  

i n d i c a t i v e  of  t h e  he igh tened  p remed i t a t i on  neces sa ry  f o r  

a p p l i c a t i o n  of  t h e  agg rava t i ng  c i rcumstance  a t  i s s u e .  The t r i a l  

c o u r t  j u s t i f i e d  i t s  f i n d i n g  on t h e  grounds t h a t  a p p e l l a n t  had 

planned t h e  robbery and had s h o t  t h e  v i c t i m .  I n  Hardwick v .  

S t a t e ,  461 So.2d 79, 8 1  ( F l a .  1 9 8 4 ) ,  cer t .  den ied ,  105 S.Ct.  2369 

(1985 ) ,  w e  h e l d  t h a t  an i n t e n t  t o  r o b  i s  n o t  i n d i c a t i v e  of 

he igh tened  p remed i t a t i on :  "The p r emed i t a t i on  of a  f e l o n y  cannot  

be t r a n s f e r r e d  t o  a  murder which occu r s  i n  t h e  cou r se  of  t h a t  

f e l o n y  f o r  purposes  of  t h i s  agg rava t i ng  f a c t o r . "  I n  a d d i t i o n ,  it 

i s  w e l l  e s t a b l i s h e d  t h a t  t h e  he igh tened  degree  of  p r emed i t a t i on  

r e q u i r e d  by t h i s  agg rava t i ng  f a c t o r  exceeds  t h a t  neces sa ry  t o  

suppo r t  a  f i n d i n g  of  p r emed i t a t ed  murder. See P re s ton  v .  S t a t e ,  

4 4 4  So.2d 939, 946 (F l a .  1984 ) .  

A p p e l l a n t ' s  c o n v i c t i o n s  a r e  r e v e r s e d ,  and t h e  m a t t e r  

remanded f o r  new t r i a l .  

I t  i s  s o  o rdered .  

ADKINS, OVERTON, EHRLICH and SHAW, JJ. ,  Concur 
McDONALD, C . J . ,  and BOYD, J . ,  D i s sen t  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF  
FILED, DETERMINED. 

'see S 9 2 1 . 1 4 1  ( 5 )  ( i)  , F l a .  S t a t .  (1985) .  
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J r . ,  A s s i s t a n t  A t t o r n e y s  Genera l ,  Tampa, F l o r i d a ,  

f o r  Appe l l ee  


