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COUNTER-STATEMENT OF ISSLIES PRESENTED 

S h o u l d  t h e  q u e s t i o n  c e r t i f i e d  by  t h e  F o u r t h  

D i s t r i c t  C o u r t  o f  Appea l s  be answered " y e s " ?  

K i n g s  P o i n t  says y e s .  

F l o r i d a  S t e e l  says no .  

I s  t h e  q u e s t i o n  o f  p r e j u d g m e n t  i n t e r e s t  

b e f o r e  t h i s  C o u r t ?  

K i n g s  P o i n t  says no .  

F l o r i d a  S t e e l  says y e s .  



COUNTER-STATEMENT OF THE CASE 

T h i s  mechan ics '  l i e n  a c t i o n  was f i l e d  t o  d e t e r m i n e  wh ich  o f  

two  i n n o c e n t  p a r t i e s  s h o u l d  b e a r  t h e  l o s s  r e s u l t i n g  f r o m  a  b u i l d e r ' s  

b reaches o f  t h e  s e p a r a t e  c o n t r a c t s  i t  had w i t h  each o f  them. The 

i n n o c e n t  p a r t i e s  a r e  t h e  owner, K i n g s  P o i n t , '  and a  m a t e r i a l m a n ,  

F l o r i d a  S t e e l .  F l o r i d a  S t e e l  supp l  i e d  r e i n f o r c i n g  s t e e l  t o  

de fendan t  Logan & C l a r k ,  t h e  c o n t r a c t o r  r e t a i n e d  by  K i n g s  P o i n t ' s  

agen t  t o  e r e c t  t h e  s h e l l  o f  a  h i g h - r i s e  condominium c a l l e d  t h e  Envoy 

i n  West Palm Beach. K i n g s  P o i n t  and F l o r i d a  S t e e l  have no  c o n t r a c -  

t u a l  r e l a t i o n s h i p .  On A p r i l  6, 1981, Logan & C l a r k  abandoned t h e  

work owing F l o r i d a  S t e e l  $186,575.07 ( R .  68; A. 6 ) . 3  

F l o r i d a  S t e e l  has a  judgment f o r  i t s  damages a g a i n s t  Logan 

& C l a r k  ( R .  106 ) .  The judgment,  wh ich  was n o t  appea led,  rema ins  

u n s a t i s f i e d .  K i n g s  P o i n t  owes n o t h i n g  t o  Logan & C l a r k ,  as an a r b i -  

t r a t i o n  b o a r d  d e t e r m i n e d  i n  an award c o n f i r m e d  by  t h e  t r i a l  c o u r t  i n  

Case No. 81-2156 CA ( L )  01 J ( R .  73; A. 11)  and a f f i r m e d  p e r  c u r i a m  

by  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea ls .  Logan & C l a r k ,  I n c .  v .  

Adap tab le  Developments,  I n c . ,  450 So.2d 1189 ( F l a .  4 t h  DCA 1984) .  

' Defendants-Respondents K i n g s  Po i  n t  Development Group, a  
gene ra l  p a r t n e r s h i p  and i t s  p a r t n e r s ,  A d a p t a b l e  Developments (West 
Palm Beach), I n c . ;  Moonglow Developments (West Palm Beach),  I n c . ;  
Moonbeam Developments (West Palm Beach), I n c . ;  H i g h  P l a t e a u  Deve lop-  
ments (West Palm Beach), I n c . ;  F a i r w a y  Manor Developments (West Palm 
Beach),  I n c . ;  Lydney Developments (West Palm Beach),  I n c . ;  Cinnamon 
Ridge Developnients (West Palm Beach), I n c . ;  R a v e n h i l l  Developments 
(West Palm Beach),  I n c . ;  and Manbury Developments (West Palm Beach),  
I n c .  

' P l a i  n t i f f - P e t i  t i o n e r  F l o r i d a  S t e e l  C o r p o r a t i o n .  

3 " R "  r e f e r s  t o  t h e  r e c o r d ;  "A" r e f e r s  t o  t h e  append ix  
appended t o  F l o r i d a  S t e e l ' s  i n i t i a l  b r i e f  on  t h e  m e r i t s ;  "FS" w i l l  
be used i n  r e f e r e n c e s  t o  F l o r i d a  S t e e l ' s  b r i e f .  



The p r o j e c t  was recommenced w i t h  a  new c o n t r a c t o r ,  a l s o  

s u p p l i e d  by  F l o r i d a  S t e e l  b u t  n o t  i n v o l v e d  i n  t h i s  l i t i g a t i o n  ( R .  

68; A. 6 ) .  On May 6, 1982, F l o r i d a  S t e e l  f i l e d  t h i s  a c t i o n  a g a i n s t  

K ings  P o i n t ,  Logan & C l a r k  and two  o t h e r  m a t e r i a l m e n  (id.). F l o r i d a  

S t e e l  sough t  a  d e c l a r a t i o n  o f  p r i o r i t y  o v e r  t h e  defendant  l i e n o r s  

wh ich  was mooted b e f o r e  t r i a l  by  t h e  d i s c h a r g e  o f  t h o s e  l i e n s  ( R .  

69; A .  7 ) .  

K i n g s  P o i n t  and F l o r i d a  S t e e l  e n t e r e d  i n t o  a  d e t a i l e d  

p r e - t r i a l  s t i p u l a t i o n  o f  f a c t s  (R. 67-74; A. 5-12) wh ich  t h e  t r i a l  

c o u r t  found "d i sposed  o f  e v e r y  m a t e r i a l  f a c t "  (R. 1051, as F l o r i d a  

S t e e l  s t i l l  concedes (FS a t  1 ) .  A t  t h e  f i n a l  h e a r i n g  h e l d  

Oc tobe r  6, 1983, t h e  o n l y  t e s t i m o n y  concerned Logan & C l a r k ' s  con- 

t r a c t u a l  i ndeb tedness  t o  F l o r i d a  S t e e l  (R. 4-6, 105 ) .  I t  i s  s t i p u -  

l a t e d  t h a t  t h e  t o t a l  sum o f  K i n g s  P o i n t ' s  p r o p e r  payments t o  Logan & 

C l a r k  and t h e  reasonab le  c o s t  t o  comp le te  t h e  work exceeded t h e  

c o n t r a c t  p r i c e  by " s e v e r a l  hundred thousand do1 l a r s "  ( R .  73 a t  113b 

( x x i x ) ;  A .  1 1 ) .  None the less ,  t h e  t r i a l  c o u r t  h e l d  as a  m a t t e r  o f  

law t h a t  K i n g s  P o i n t ' s  " f a i l u r e  t o  f o l l o w  F l o r i d a  S t a t u t e s  

§713.07(4)  a f t e r  abandonment o f  t h e  c o n s t r u c t i o n  . . . r e n d e r s  t h e i r  

p r o p e r t y  . . . l i a b l e  f o r  P l a i n t i f f ' s  c l a i m  o f  $186,575.07, p r i n c i -  

p a l "  (R. 106) .  

On r e h e a r i n g ,  t h e  t r i a l  c o u r t  h e l d  t h a t  F l o r i d a  S t e e l  was 

n o t  e n t i t l e d  t o  r e c o v e r  p re judgmen t  i n t e r e s t  a g a i n s t  K i n g s  P o i n t  ( R .  

106 ) .  F l o r i d a  S t e e l  appea led f r o m  t h i s  d e c i s i o n  (R. 112> ,  and K i n g s  



P o i n t  c ross -appea led  f r o m  t h e  u n d e r l y i n g  d e c i s i o n  t h a t  i t s  p r o p e r t y  

was l i a b l e  t o  s a t i s f y  F l o r i d a  S t e e l ' s  l i e n  ( R .  114) .  

I n  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea ls ,  t h e  m a j o r i t y  r u l e d  

f o r  K i n g s  P o i n t  on t h e  c ross -appea l ,  t h u s  m o o t i n g  t h e  q u e s t i o n  o f  

p re judgmen t  i n t e r e s t  (A .  1 ) .  The C o u r t  o f  Appea ls  c e r t i f i e d  t o  t h i s  

C o u r t  t h a t  t h e  case p r e s e n t e d  a  q u e s t i o n  o f  g r e a t  p u b l i c  i m p o r t a n c e ,  

namely: 

DOES THE RULING I N  A l t o n  Towers, I n c .  v .  Cop lan 
P i p e  & Supp ly  Co., 262 So. 2d 671 ( F l a .  1972) 
APPLY TO A  SITUATION WHERE A  CONSTRUCTION PROJECT 
I S  INTERRUPTED FOR A  SIGNIFICANT PERIOD OF TIME 
BY THE CONTRACTOR'S ABANDONMENT OF THE JOB SITE? 
(A.  2 ) .  

F l o r i d a  S t e e l  a l s o  seeks t o  r a i s e  a  q u e s t i o n  o f  p re judgmen t  ' i n t e r e s t  

i n  t h i s  C o u r t ,  a l t h o u g h  t h e  c e r t i f i e d  q u e s t i o n  and t h i s  C o u r t ' s  

o r d e r  a c c e p t i n g  t h e  case f o r  r e v i e w  say n o t h i n g  whatever  a b o u t  p r e -  

judgment i n t e r e s t .  

COUNTER-STATEMENT OF FACTS 

F l o r i d a  S t e e l ' s  s t a t e m e n t  o f  f a c t s  i n  i t s  i n i t i a l  b r i e f  o n  

t h e  m e r i t s  i s  a  somewhat s l a n t e d  s e l e c t i o n  f r o m  t h e  s t i p u l a t e d  f a c t s  

i n  t h e  r e c o r d  ( R .  67-74; A. 5-12>.  K i n g s  P o i n t  submi t s  t h i s  s h o r t  

c o u n t e r - s t a t e m e n t  t o  b r i n g  a t t e n t i o n  t o  s t i p u l a t e d  f a c t s  n o t  empha- 

s i z e d  by  F l o r i d a  S t e e l .  

F l o r i d a  S t e e l  knew f r o m  t h e  b e g i n n i n g  " t h a t  Logan & C l a r k  

was a  s h e l l  c o r p o r a t i o n  w i t h o u t  any s u b s t a n t i a l  a s s e t s "  ( R .  70, a t  



1 1 3 b ( v i i i > ;  A. 8 ) .  I t  had conducted i t s  own c r e d i t  check (id.). 

B e f o r e  e n t e r i n g  i n t o  i t s  c o n t r a c t  w i t h  Logan & C l a r k ,  F l o r i d a  S t e e l  

sought  t o  p r o t e c t  i t s e l f  by a s k i n g  K i n g s  P o i n t ' s  a g e n t ,  C o n t i n e n t a l  

C o n s t r u c t i o n  C o r p o r a t i o n  o f  F l o r i d a ,  t o  make p r o g r e s s  payments f o r  

t h e  s t e e l  i t  s u p p l i e d  by j o i n t  check (id. a t  113b(ix> and ( v i ) ) .  

C o n t i n e n t a l  agreed t o  do  so and i n  f a c t  d i d  so ( i d . ) .  - [ F o r  a l l  

purposes o f  t h e  mechan ics '  l i e n  l a w  and t h i s  a c t i o n ,  t h e  p a r t i e s  a r e  

agreed t h a t  Logan & C l a r k  was i n  t h e  p o s i t i o n  o f  g e n e r a l  c o n t r a c t o r  

on  a  d i r e c t  c o n t r a c t  w i t h  K i n g s  P o i n t .  C o n t i n e n t a l  was m e r e l y  an 

a g e n t .  I 

A t  t h e  end o f  each month Logan & C l a r k  s u b m i t t e d  t o  

C o n t i n e n t a l  a  d e t a i l e d  p r o g r e s s  payment r e q u e s t  f o r  work done and 

m a t e r i a l s  d e l i v e r e d  t o  t h e  s i t e  t h a t  month (id. a t  113b(v>>. F l o r i d a  

S t e e l ' s  m a t e r i a l s  were p a i d  f o r  w i t h  checks made p a y a b l e  j o i n t l y  t o  

i t  and Logan & C l a r k  ( i d .  - a t  113b(v i i >  and ( x ) ) .  F l o r i d a  S t e e l  was 

p a i d  i n  t h i s  f a s h i o n  u n t i l  Feb rua ry  19, 1981, t h e  d a t e  o f  t h e  check  

c o v e r i n g  i t s  i n v o i c e s  t h r o u g h  January  31 ( R .  71 a t  1 1 3 b ( x i i i > ;  A. 

9 ) .  F l o r i d a  S t e e l  was n o t  p a i d  f o r  s t e e l  i t  d e l i v e r e d  between 

Februa ry  1 and A p r i l  6, 1981 ( R .  69 a t  1 1 3 b ( i i i > ;  A. 7 ) .  

I n  March 1981 K i n g s  P o i n t  conc luded  t h a t  Logan & C l a r k  was 

i n  b reach  o f  i t s  c o n t r a c t  ( R .  72 a t  1 1 3 b ( x v i i > ;  A. 1 0 ) .  K i n g s  P o i n t  

n o t i f i e d  Logan & C l a r k  t h a t  i t  would n o t  be p a i d  u n t i l  i t s  b reaches 

were c u r e d  ( i d .  - a t  1 1 3 b ( x v i i i > > .  I t  i s  s t i p u l a t e d  t h a t :  

Logan & C l a r k  w i t h h e l d  t h i s  i n f o r m a t i o n  f r o m  
F l o r i d a  S t e e l  and m i s l e d  F l o r i d a  S t e e l  i n t o  
be1 i e v i n g  t h a t  K i n g s  P o i n t  had promised t h a t  " t h e  
check was i n  t h e  m a i l "  and s i m i l a r  d e l a y i n g  
t a c t i c s  (id. a t  113b(xx i ) ) .  



The " c o n t r a c t  p r i c e "  f o r  Logan & C l a r k ' s  work  was 

$3,305,010 (R. 73 a t  113b(xx ix ) ;  A. 1 1 ) .  A l l  p r o g r e s s  payments made 

b e f o r e  Logan & C l a r k  abandoned t h e  p r o j e c t  -- a t o t a l  o f  $782,100 -- 

were c o n c e d e d l y  " p r o p e r  payments"  (R. 71 a t  113b(x i> ;  A. 9 > . 4  I t  

i s  s t i p u l a t e d  t h a t  t h e  r e a s o n a b l e  c o s t  t o  comp le te  Logan & C l a r k ' s  

work  was s e v e r a l  hund red  t housand  d o l l a r s  more t h a n  t h e  u n p a i d  

b a l a n c e  o f  t h e  c o n t r a c t  p r i c e  , $2,522,910)  (R. 73 a t  

113b(xx ix> ;  A. 1 1 ) .  

No p r o g r e s s  was made o n  t h e  Envoy s h e l l  be tween A p r i l  6 ,  

1981 , when i t  was abandoned b y  Logan & C l a r k  (R. 72 a t  113b(xxi i i > ; 
A. l o ) ,  and Janua ry  6 ,  1982,  when c o n s t r u c t i o n  recommenced w i  t h  

Rogers & F o r d  C o n s t r u c t i o n  Company as t h e  c o n t r a c t o r  and F l o r i d a  

S t e e l  a g a i n  s u p p l y i n g  t h e  r e i n f o r c i n g  s t e e l  (R. 74  a t  113b(xxx i> ;  A. 

1 2 ) .  K i n g s  P o i n t  had begun t h e  s e a r c h  fo r  a  p o t e n t i a l  r ep lace l l l en t  

c o n t r a c t o r  even b e f o r e  Logan & C l a r k  abandoned t h e  work  (R. 72 a t  

113b(xx>; A. 1 0 ) .  

The c i r c u i t  c o u r t  r e f e r r e d  t h e  d i s p u t e s  between K i n g s  P o i n t  

and Logan & C l a r k  t o  a r b i t r a t i o n  on  June 10,  1981 ( i d .  - a t  

1 1 3 b ( x x i i i > > ,  and t h o s e  d i s p u t e s  a l l  were r e s o l v e d  i n  K i n g s  P o i n t ' s  

f a v o r  o n  May 6, 1982, t h e  d a t e  F l o r i d a  S t e e l  began t h i s  a c t i o n  (R. 

73 a t  113b(xx iv> ;  A. 1 1 ) .  On F e b r u a r y  7 ,  1983, t h e  c i r c u i t  c o u r t  

4 " C o n t r a c t  p r i c e "  and " p r o p e r  payments"  a r e  d e f i n e d  i n  
t h e  m e c h a n i c s '  l i e n  l aw ,  d i s c u s s e d  i n  S e c t i o n  I . A .  o f  Argument ,  
i n f r a .  



e n t e r e d  a  f i n a l  judgment  a f f i r m i n g  t h e  a r b i t r a t o r s '  d e c i s i o n  ( i d .  > .  

As n o t e d  e a r l i e r ,  t h e  C o u r t  o f  Appeals a f f i r m e d .  

F l o r i d a  S t e e l  c l a i m e d  i t s  l i e n  on  June 1 ,  1981. K i n g s  

P o i n t  r e c o r d e d  a  new n o t i c e  o f  commencement on  January  6,  1982 (R. 

74  a t  113b(xxx i> ;  A. 1 2 ) .  K i n g s  P o i n t  d i d  n o t  r e c o r d  t h e  a f f i d a v i t  

o f  i n t e n t i o n  t o  recommence permi t t e d  by  t h e  1 i e n  p r i o r i t y  p r o v i s i o n s  

o f  S e c t i o n  713 .07 (4> ,  F l o r i d a  S t a t u t e s  (1981) ( i d .  a t  1 1 3 b ( x x x i i > > .  

The t r i a l  c o u r t  h e l d  t h a t  t h e  a f f i d a v i t  was mandatory  and t h a t  i t s  

absence d i  s e n t i  t l e d  K i n g s  P o i n t  f r o m  r e d u c i n g  t h e  c o n t r a c t  p r i c e  by  

t h e  c o m p l e t i o n  c o s t s  i t  i n c u r r e d  because o f  Logan & C l a r k ' s  b reach  

(R. 106) .  T h i s  was F l o r i d a  S t e e l ' s  p o s i t i o n  a t  t r i a l ,  a l t h o u g h  now 

F l o r i d a  S t e e l  con tends  t h a t  K i n g s  P o i n t  wou ld  n o t  be e n t i t l e d  t o  

o f f s e t  c o m p l e t i o n  c o s t s  as t o  i t  even i f  t h e  a f f i d a v i t  had been 

f i l e d  (FS a t  23 ) .  

SUMMARY OF ARGUMENT 

The answer t o  t h e  c e r t i f i e d  q u e s t i o n  i s  yes .  The r u l e  o f  

A l t o n  Towers does n o t  g r a d u a l l y  become unsound as t h e  p e r i o d  o f  

post-abandonment i n a c t i v i t y  l e n g t h e n s .  Ra the r ,  a p p l i c a t i o n  o f  t h e  

r u l e  may have d i f f e r i n g  r e s u l t s ,  depend ing on t h e  l e n g t h  o f  and 

reasons  f o r  t h e  i n t e r r u p t i o n .  

T h i s  i s  so  because t h e  r u l e  o f  A l t o n  Towers p e r m i t s  an 

owner t o  d e d u c t  o n l y  r e a s o n a b l e  c o m p l e t i o n  c o s t s  f r o m  t h e  c o n t r a c t  

p r i c e .  The owner b e a r s  t h e  burden o f  p r o v i n g  reasonab leness .  I f  

t h e  l i e n  c l a i m a n t  contends t h a t  t h e  o w n e r ' s  c o s t  t o  comp le te  was 



u n r e a s o n a b l y  h i g h  because t h e  h i a t u s  b e f o r e  recommencing work was 

u n r e a s o n a b l y  l o n g ,  t h e  owner must p r o v e  i n  de fense t h a t  t h e  t i m e  

s p e n t  f i n d i n g  a  new c o n t r a c t o r ,  r e b i d d i n g  t h e  work,  a r r a n g i n g  new 

f i n a n c i n g ,  e t c . ,  was n o t  e x c e s s i v e  and d i d  n o t  un reasonab ly  i n c r e a s e  

c o n s t r u c t i o n  c o s t s .  A  t r i e r  o f  f a c t  m i g h t  w e l l  conc lude  i n  an app- 

r o p r i a t e  case t h a t  an o w n e r ' s  un reasonab le  d e l a y  i n  recommencing a  

p r o j e c t  ( o r  o b t a i n i n g  an e s t i m a t e  o f  c o m p l e t i o n  c o s t s )  j u s t i f i e d  a  

downward a d j u s t m e n t  o f  t h e  amount a c t u a l l y  p a i d  ( o r  e s t i m a t e d )  t o  

d e t e r m i n e  t h e  " r e a s o n a b l e "  c o m p l e t i o n  c o s t s .  

I n  t h e  case a t  b a r ,  t h e  r e a s o n a b l e  c o m p l e t i o n  c o s t s  a r e  a  

m a t t e r  o f  s t i p u l a t e d  f a c t  ( R .  73 a t  l I 3 b ( x x i x > ;  A. 1 1 ) .  K i n g s  P o i n t ,  

a c t i n g  i n  a  c o m m e r c i a l l y  r e a s o n a b l e  manner, had t o  pay " s e v e r a l  

hundred thousand d o l l a r s "  more t h a n  t h e  ba lance  o f  t h e  c o n t r a c t  

p r i c e  (id.). Because F l o r i d a  S t e e l  has s t i p u l a t e d  t h a t  t h e  c o s t  t o  

comp le te  was r e a s o n a b l e ,  a p p l i c a t i o n  o f  t h e  r u l e  o f  A l t o n  Towers 

compels t h e  c o n c l u s i o n  reached by  C h i e f  Judge Anstead and Judge 

B a r k e t t  i n  t h e  o p i n i o n  appea led f r o m  (A. 1 ) .  The concern  t h a t  l e d  

t o  t h e  c e r t i f i e d  q u e s t i o n  i s  m isp laced ,  because t h e  r u l e  o f  A l t o n  

Towers s t r i k e s  t h e  b a l a n c e  i n t e n d e d  by  t h e  mechanics l i e n  l aw  and 

a d e q u a t e l y  p r o t e c t s  t h e  i n t e r e s t s  o f  m a t e r i a l m e n .  



ARGUMENT 

THE RULE OF ALTON TOWERS PERMITS THE REASONABLE 
COST OF COMPLETING AN IMPROVEMENT ABANDONED BY 
THE ORIGINAL CONTRACTOR TO BE SUBTRACTED FROM THE 
CONTRACT PRICE. THE RULE APPLIES EVEN I F  A 
PERIOD OF TIME PASSES BEFORE RECOMMEIVCEMENT OF 
THE WORK, AND EVEN I F  THE WORK I S  NEVER 
RECOMMENCED; HOWEVER, I N  SUCH CASES THE OWNER'S 
BURDEN OF PROVING THAT ACTUAL OR ESTIMATED 
COMPLETION COSTS WERE REASONABLE INCLUDES THE 
BURDEN OF PROVING THAT THE PASSAGE OF TIME DID 
NOT UNREASONABLY INCREASE THOSE COSTS. 

A. THE STATUTORY FRAMEWORK 

B e f o r e  d i s c u s s i n g  A l t o n  Towers,  an a n a l y s i s  o f  t h e  s t a t u t e  

may be u s e f u l  t o  p r o v i d e  a f r a m e  o f  r e f e r e n c e .  The r e l e v a n t  s e c t i o n  

i s  n o t ,  as t h e  t r i a l  c o u r t  t h o u g h t ,  S e c t i o n  7 1 3 . 0 7 ( 4 > ,  w h i c h  d e a l s  

w i t h  t h e  p r i o r i t y  o f  l i e n s ,  b u t  S e c t i o n  713.06 .  B o t h  s e c t i o n s  

appear  i n  t h e  a p p e n d i x  accompany ing  F l o r i d a  S t e e l ' s  b r i e f  (A. 

15-19>.  I t  i s  S e c t i o n  713 .06 (1>  w h i c h  e s t a b l i s h e s  t h e  r i g h t  o f  

p e r s o n s  n o t  i n  p r i v i t y  w i t h  t h e  owner (e.g., F l o r i d a  S t e e l )  t o  a 

l i e n  (A .  1 5 ) .  I t  i s  a l s o  S e c t i o n 7 1 3 . 0 6 ( 1 >  w h i c h  l i m i t s  K i n g s  

P o i n t ' s  l i a b i l i t y  t o  " t h e  amount o f  t h e  c o n t r a c t  p r i c e  f i x e d  b y  s a i d  

d i r e c t  c o n t r a c t "  ( i d . ) ,  t h e  k e y  p h r a s e  " c o n t r a c t  p r i c e "  b e i n g  

d e f i n e d  i n  S e c t i o n  713 .01 (3>  (A .  14)  

' C o n t r a c t  p r i c e '  means t h e  amount ag reed  upon b y  
t h e  c o n t r a c t i n g  p a r t i e s  [ i . e . ,  K i n g s  P o i n t  and 
Logan & C l a r k 1  f o r  p e r f o r m i n g  a1 1 l a b o r  and  s e r -  
v i c e s  and f u r n i s h i n g  a1 1 m a t e r i a l s  c o v e r e d  b y  
t h e i r  c o n t r a c t  and  s h a l l  be . . . d i m i n i s h e d  
b y  . . .  any  amounts a t t r i b u t a b l e  t o  . . . 
b reaches  of t h e  c o n t r a c t .  . . . 



The m e c h a n i c s '  l i e n  l a w  t a k e s  i n t o  a c c o u n t  t h e  r e a l  w o r l d  

of c o n s t r u c t i o n  p r o j e c t s  b y  p r o v i d i n g  f o r  a d j u s t m e n t s  t o  t h e  con- 

t r a c t  p r i c e ,  b o t h  upward and downward, as e x p e r i e n c e  has shown w i l l  

b e s t  e f f e c t u a t e  t h e  b a l a n c i n g  o f  i n t e r e s t s  t h e  s t a t u t e  i n t e n d s .  I n  

t h e  case  a t  b a r ,  t h e  c o n t r a c t  p r i c e  s u b j e c t  t o  F l o r i d a  S t e e l ' s  l i e n  

was " d i m i n i s h e d  b y  [ t h e  r e a s o n a b l e  c o s t  t o  c o m p l e t e ,  an amount1 

a t t r i b u t a b l e  t o  [Logan & C l a r k ' s 1  b reaches  of t h e  c o n t r a c t . "  

S e c t i o n  713.06 n o t  o n l y  e s t a b l i s h e s  t h e  r e s p e c t i v e  r i g h t s  

o f  F l o r i d a  S t e e l  and K i n g s  P o i n t ,  i t  a1 so  t e l l s  owners  how t o  make 

p r o p e r  payments d u r i n g  p e r f o r m a n c e  o f  t h e  c o n t r a c t  and how t o  com- 

p o r t  t hemse l ves  i n  t h e  e v e n t  of abandonment. 

" P r o p e r  payments"  a r e  e x p l a i n e d  i n  S e c t i o n  7 1 3 . 0 6 ( 3 > .  

S u b s e c t i o n  ( a )  b e g i n s  b y  r e q u i r i n g  an owner  t o  r e c o r d  a n o t i c e  of 

commencement b e f o r e  mak ing  any  payments (A.  16 ) .  S u b s e c t i o n  ( b )  

makes i t  c l e a r  t h a t  payments a r e  p e r m i t t e d  " a t  any  t i m e  a f t e r  

r e c o r d i u g " ;  n o  s u g g e s t i o n  i s  f o u n d  t h a t  an a f f i d a v i t  o f  i n t e n t i o n  t o  

recommence m i g h t  a l s o  be r e q u i r e d  i n  sollie cases  ( i d . ) .  - Subsec- 

t i o n  ( c )  p r o v i d e s  methods b y  w h i c h  t h e  owner can  p r o t e c t  i t s e l f  

w h i l e  mak ing  p r o g r e s s  payments (id.). (He re  i t  i s  s t i p u l a t e d  t h e  

j o i n t  check  p r o c e d u r e  r e s u l t e d  i n  o n l y  p r o p e r  payments t o  F l o r i d a  

S t e e l  and Logan & C l a r k ' s  o t h e r  s u p p l i e r s . )  S u b s e c t i o n  ( d l  s e t s  

f o r t h  f i n a l  payment p r o v i s i o n s .  A l t h o u g h  Logan & C l a r k ' s  b r e a c h e s  

d i s e n t i t l e d  i t  t o  a d d i t i o n a l  payment ,  t h e s e  p r o v i s i o n s  r e m a i n  o f  

i n t e r e s t  because t h e y  r e v e a l  a g a i n  t h e  p r i n c i p l e  of l i m i t i n g  t h e  

o w n e r ' s  1  i a b i l i t y  t o  t h e  c o n t r a c t  p r i c e  as a d j u s t e d  i n  1  i g h t  o f  t h e  



b u i l d e r ' s  b reaches .  E s p e c i a l l y  p e r t i n e n t  i s  s u b s e c t i o n  ( d ) 3 ,  wh ich  

says t h a t  " [ i l f  t h e  ba lance  due [ t h e  c o n t r a c t o r  f r o m  t h e  owner1  i s  

n o t  s u f f i c i e n t  t o  pay a l l  l i e n o r s , " .  and t h e  c o n t r a c t o r  d o e s n ' t  make 

up t h e  d i f f e r e n c e ,  

t h e  owner s h a l l  d e t e r m i n e  t h e  amount due each 
l i e n o r  and s h a l l  d i s b u r s e  t o  them t h e  amounts due 
f r o m  h i m  on  a  d i r e c t  c o n t r a c t  i n  accordance w i t h  
t h e  p rocedure  e s t a b l i s h e d  bv  s u b s e c t i o n  ( 4 ) .  
s e c t i o n  7 1 3 . 0 6 ( 3 > ( d > 3  ( A .  1 7 ) .  - 

L i k e w i s e ,  S e c t i o n  713 .06 (3 ) (d )2  r e f e r s  t o  "any b a l a n c e  t h e n  

r e m a i n i n g  due t h e  c o n t r a c t o r "  and " t h e  ba lance  due on  a  d i r e c t  con- 

t r a c t "  (id.). These phrases t a k e  i n t o  accoun t  t h e  f a c t  t h a t  t h e  

f u n d  a v a i l a b l e  t o  l i e n o r s  i s  measured b y  t h e  o w n e r ' s  l i a b i l i t y  f o r  

t h e  c o n t r a c t  p r i c e ,  a  l i a b i l i t y  d i m i n i s h e d  both by  p r o p e r  payments 

and b u i l d e r ' s  b reaches.  

The n e x t  s u b s e c t i o n  o f  S e c t i o n  713.06(3> i s  one wh ich  

F l o r i d a  S t e e l  e r r o n e o u s l y  b e l i e v e s  e n t i t l e d  i t  t o  payment: 

( e )  I f  t h e  improvement i s  abandoned b e f o r e  com- 
p l e t i o n ,  t h e  owner s h a l l  d e t e r m i n e  t h e  amount due 
each l i e n o r  g i v i n g  n o t i c e  and s h a l l  pay t h e  same 
i n  f u l l  o r  p r o r a t e  i n  t h e  same manner as p r o v i d e d  
i n  s u b s e c t i o n  ( 4 )  o f  t h i s  s e c t i o n .  ( i d . ) .  - 

There i s  no  q u e s t i o n  K ings  P o i n t  knew t h e  amount due F l o r i d a  

S t e e l  -- i t  had cop ies  o f  t h e  u n p a i d  i n v o i c e s .  However, subsec- 

t i o n  ( e )  p l a i n l y  r e c o g n i z e s  t h a t  t h e  owner may n o t  be h o l d i n g  a  f u n d  

s u f f i c i e n t  t o  pay 1 i e n o r s .  Tha t  was t h e  case h e r e .  K i n g s  P o i n t ' s  

damages r e s u l t i n g  f r o m  Logan & C l a r k ' s  b reach  reduces t h e  c o n t r a c t  

p r i c e ,  as S e c t i o n  713.01(3> e x p r e s s l y  p r o v i d e s ,  and i t  i s  t h e  con- 

t r a c t  p r i c e  wh ich  1 in i i  t s  K i n g s  P o i n t ' s  exposure  under  



S e c t i o n  713 .06 (1> .  Because i t  i s  s t i p u l a t e d  i n  t h i s  case  t h a t  K i n g s  

P o i n t ' s  p r o p e r  payments b e f o r e  t h e  b r e a c h  and i t s  damages r e s u l t i n g  

f r o m  t h e  b reach  t o t a l l e d  more t h a n  o r i g i n a l  c o n t r a c t  p r i c e ,  n o  f u n d  

rema ined  l i a b l e  t o  s a t i s f y  F l o r i d a  S t e e l ' s  l i e n ,  and p r o  r a t i n g  i n  

acco rdance  w i t h  S e c t i o n  713 .06 (4 )  wou ld  r e s u l t  i n  n o  payment  t o  

F l o r i d a  S t e e l .  

S e c t i o n  713 .06 (4 )  i s  r e f e r r e d  t o  r e p e a t e d l y  i n  

S e c t i o n s  713.06(3> and a l s o  i n  7 1 3 . 0 7 ( 4 ) .  I t  p r o v i d e s  f o r  t h r e e  

c l a s s e s  o f  l i e n s  ( t h o s e  o f  l a b o r e r s ,  m a t e r i a l m e n  and t h e  c o n t r a c -  

t o r ) ;  mandates t h a t  payments be made i n  t h a t  o r d e r ,  w i t h  t h e  con- 

t r a c t o r  r e c e i v i n g  n o t h i n g  u n l e s s  t h e  f i r s t  t w o  c l a s s e s  a r e  p a i d ,  and 

e s t a b l i s h e s  t h e  p r i n c i p l e  t h a t  payments a r e  t o  be made p r o  r a t a  

w i t h i n  a  c l a s s  i f  t h e r e  i s  n o t  enough to  pay t h e  c l a s s  i n  f u l l .  

T h i s  case  does n o t  i n v o l v e  any  i s s u e  o f  l i e n  r a n k i n g  or p r i o r i t y .  

F l o r i d a  S t e e l  and t h e  t r i a l  c o u r t  r e l i e d  o n  

S e c t i o n  713.07(4> t o  s u p p o r t  t h e  judgment  be low .  I t  r e a d s :  

( 4 )  If c o n s t r u c t i o n  ceases  b e f o r e  comple-  
t i o n  and t h e  owner d e s i r e s  t o  recommence con- 
s t r u c t i o n ,  he may pay  a l l  l i e n o r s  i n  f u l l  or p r o  
r a t a  i n  acco rdance  w i t h  § 7 1 3 . 0 6 ( 4 > ,  p r i o r  t o  
recommencement i n  w h i c h  e v e n t  a l l  l i e n s  f o r  t h e  
recommenced c o n s t r u c t i o n  s h a l l  t a k e  p r i o r i  t y  f r o m  
such recommencement; o r  t h e  owner may r e c o r d  an  
a f f i d a v i t  i n  t h e  c l e r k ' s  o f f i c e  s t a t i n g  h i s  
i n t e n t i o n  t o  recommence c o n s t r u c t i o n  and t h a t  a l l  
l i e n o r s  g i v i n g  n o t i c e  have been p a i d  i n  f u l l  
e x c e p t  t h o s e  l i s t e d  t h e r e i n  as n o t  h a v i n g  been s o  
p a i d  i n  w h i c h  e v e n t  t h i r t y  days  a f t e r  such  
r e c o r d i n g ,  t h e  r i g h t s  o f  any  p e r s o n  a c q u i r i n g  any  
i n t e r e s t ,  l i e n  or encumbrance o n  s a i d  p r o p e r t y  or 
o f  any l i e n o r  o n  t h e  recommenced c o n s t r u c t i o n  
s h a l l  be paramount  t o  any  1  i e n  o n  t h e  p r i o r  con- 
s t r u c t i o n  u n l e s s  such p r i o r  l i e n o r  r e c o r d s  a  
c l a i m  o f  l i e n  w i t h i n  s a i d  t h i r t y  day  p e r i o d .  A 



copy  o f  s a i d  a f f i d a v i t  s h a l l  be s e r v e d  o n  each  
l i e n o r  named t h e r e i n .  B e f o r e  recommencing,  t h e  
owner s h a l l  r e c o r d  and p o s t  a  n o t i c e  o f  commence- 
ment  f o r  t h e  recommenced c o n s t r u c t i o n ,  as p r o -  
v i d e d  i n  5713.13 (A.  1 9 ) .  

F l o r i d a  S t e e l ' s  p o s i t i o n  a t  t r i a l  was s i m p l e  enough:  I t  

contended t h a t  t h e  s e c t i o n  r e q u i r e s  owners  t o  r e c o r d  a  new n o t i c e  o f  

commencement - and t o  e i t h e r  pay known l i e n s  or - r e c o r d  an a f f i d a v i t  o f  

i n t e n t i o n  t o  recommence. The p a r t i e s  a r e  a g r e e d  a b o l ~ t  one r e q u i r e -  

ment  -- t h e  s e c t i o n  says t h a t  " t h e  owner s h a l l  r e c o r d  and p o s t  a  

n o t i c e  o f  commencement f o r  t h e  recommenced c o n s t r u c t i o n ,  as p r o v i d e d  

i n  5713 .13 . "  I t  i s  s t i p u l a t e d  t h a t  K i n g s  P o i n t  d i d  so .  ( R .  7 4  a t  

113b(xxx i> ;  A. 1 2 ) .  However, K i n g s  P o i n t  does n o t  a g r e e  t h a t  t h e  

a l l e g e d  second r e q u i r e m e n t  e x i s t s .  S e c t i o n  713.07(4)  uses  t h e  v e r b  

"may", n o t  " s h a l l " ,  w i t h  r e s p e c t  t o  b o t h  b ranches  o f  F l o r i d a  S t e e l ' s  

a l l e g e d  second r e q u i r e m e n t .  I t  i s  s t r i c t l y  a  l i e n  p r i o r i t y  p r o v i -  

s i o n  whose pu rpose  i s  t o  e n a b l e  owners  t o  r e s t a r t  abandoned p r o j e c t s  

i n  30 days r a t h e r  t h a n  90.  ~- See S e c t i o n  I . C . 2 .  o f  Argument ,  i n f r a .  

A t  t r i a l ,  F l o r i d a  S t e e l  con tended  t h a t  t h e  s t a t u t o r y  f o rmu-  

l a t i o n  " t h e  owner may do  A  or t h e  owner may d o  B" meant  " t h e  owner 

must  d o  A  or B . "  F l o r i d a  S t e e l  a rgued  t h a t  i f  K i n g s  P o i n t  d i d  n o t  

want  t o  d o  "A" ( p a y  t h e  l i e n ) ,  a l l  i t  had t o  d o  was "B" ( r e c o r d  and 

s e r v e  t h e  a f f i d a v i t ) .  Now F l o r i d a  S t e e l  c l a i m s  t h a t  K i n g s  P o i n t  had 

t o  do  "A" whe the r  or n o t  i t  d i d  "B " ,  because r e c o r d i n g  and s e r v i r r g  

t h e  a f f i d a v i t  wou ld  have n o  e f f e c t  o n  t i m e l y  c l a i m e d  l i e n s  l i k e  

F l o r i d a  S t e e l ' s  (FS a t  2 3 ) .  



K i n g s  P o i n t  ag rees  w i t h  F l o r i d a  S t e e l ' s  p r e s e n t  p o s i t i o n  i n  

p a r t .  I t  i s  t r u e  t h a t  t h e  f i l i n g  o f  an a f f i d a v i t  o f  i n t e n t i o n  t o  

recommence has n o  e f f e c t  o n  a l r e a d y - c l a i m e d  l i e n s  f o r  preabandonment 

(or "Phase I," as F l o r i d a  S t e e l  p u t s  i t )  work .  The a f f i d a v i t  can  

a f f e c t  t h e  outcome i n  a  p r i o r i t y  d i s p u t e  between Phase I and 

Phase I 1  l i e n o r s ,  b u t  n o  such d i s p u t e  i s  p r e s e n t e d  i n  t h e  case a t  

b a r .  F l o r i d a  S t e e l  i s  s i m p l y  wrong i n  c h a r a c t e r i z i n g  t h i s  a c t i o n  as  

a  p r i o r i t y  d i s p u t e ,  and wrong i n  t h i n k i n g  t h a t  t h e  r e a s o n a b l e  c o s t  

t o  comp le te  i s  t o  be d i  s rega rded .  

B. THE RULE OF A l t o n  Towers 

The l a w  p e r t i n e n t  t o  t h i s  d i s p u t e  was s e t t l e d  b y  t h i s  C o u r t  

i n  A l t o n  Towers, I n c .  v .  Cop lan  P i p e  & Supp l y  Co. ,  262 So. 2d 671 

( F l a .  1972) .  I n  t h e  p l a i n e s t  p o s s i b l e  language,  t h i s  C o u r t  adop ted  

t h e  v i e w  e a r l i e r  exp ressed  i n  B ryan  v .  Owsley L~.~mber Co. ,  201 So. 2d 

246 ( F l a .  1 s t  DCA 1967> ,  t h a t  n o  f u n d  rema ins  f o r  l i e n o r s  i f  t h e  

o w n e r ' s  p r o p e r  payments under  t h e  f i r s t  c o n t r a c t  and r e a s o n a b l e  c o s t  

t o  comp le te  a f t e r  abandonment t o t a l  more t h a n  t h e  o r i g i n a l  c o n t r a c t  

p r i c e .  

I n  A1 t o n  Towers, a  case i d e n t i c a l  t o  t h e  p r e s e n t  one i n  a1 1 

m a t e r i a l  r e s p e c t s ,  an o w n e r - b u i l d e r  ( A l t o n )  e n t e r e d  i n t o  a  d i r e c t  

c o n t r a c t  w i t h  a  p l u m b i n g  s u b c o n t r a c t o r .  B e f o r e  t h e  p r o j e c t  was 

comple ted ,  t h e  p lumber  f i l e d  b a n k r u p t c y  and abandoned t h e  p r o j e c t .  

I n  a  1 i e n  f o r e c l o s u r e  a c t i o n  b y  t h e  p l u m b e r ' s  supp l  i e r  ( C o p l a n ) ,  



A l t o n  de fended  o n  t h e  g round  t h a t  t h e  r e a s o n a b l e  c o s t  o f  c o m p l e t i o n  

due t o  t h e  b r e a c h ,  a l o n g  w i t h  t h e  p r o p e r  payments,  s h o u l d  be sub- 

t r a c t e d  f r o m  t h e  c o n t r a c t  p r i c e  t o  d e t e r m i n e  t h e  amount s u b j e c t  t o  

t h e  l i e n ,  i f  any .  

A1 t hough  t h e  C o u r t  of Appea l  s  r e j e c t e d  A1 t o n ' s  f o r m u l a ,  

t h i s  C o u r t  f u l l y  adop ted  i t ,  s t a t i n g  t h a t :  

[ t l h e  r e a s o n a b l e  c o s t  o f  c o m p l e t i n g  t h e  c o n t r a c t  
n e c e s s i t a t e d  b y  t h e  c o n t r a c t o r ' s  b r e a c h  t h e r e o f  
p r o p e r l y  d i m i n i s h e s  t h e  b a l a n c e  o f  t h e  c o n t r a c t  
p r i c e  r e m a i n i n g  a f t e r  d e d u c t i n g  t h e r e f r o m  pay-  
ments  p r o p e r l y  made t o  t h e  c o n t r a c t o r  p r i o r  to  
d e f a u l t .  

A1 t o n  Towers,  s u p r a ,  262 So. 2d a t  672, q u o t i n g  Bryan,  s u p r a ,  201 

So. 2d  a t  250 .  T h i s  p r i n c i p l e  i s  a  n a t u r a l  a p p l i c a t i o n  t o  t h e  aban- 

donment s i t u a t i o n  o f  t h e  g e n e r a l  r u l e  o f  S e c t i o n  713 .06 (1> ,  l i m i t i n g  

t h e  o w n e r ' s  exposu re  t o  t h e  c o n t r a c t  p r i c e  

The mechan i cs '  l i e n  s t a t u t e  does n o t  make owners  t h e  

i n s u r e r s  o f  a l l  u n p a i d  l i e n s .  T h i s  C o u r t  i n  A1 t o n  Towers commended 

and adop ted  t h e  Bryan C o u r t ' s  c o n c l u s i o n s  r e g a r d i n g  t h e  l e g i s l a t i v e  

i n t e n t  u n d e r l y i n g  t h e  s t a t u t e ' s  t r e a t m e n t  o f  owners and l i e n o r s :  

Such a  l e g i s l a t i v e  scheme seems t o  c o n t e m p l a t e  
t h a t  pe rsons  f u r n i s h i n g  l a b o r  and m a t e r i a l  t o  a  
c o n t r a c t o r  a r e  i n  a  f a v o r a b l e  p o s i t i o n  t o  d e t e r -  
m ine  t h e  e x t e n t  t o  w h i c h  c r e d i t  s h a l l  be e x t e n d e d  
b e f o r e  r e q u i r i n g  payment f o r  t h e  amounts to  
become due f o r  t h e  s e r v i c e s  to  be p e r f o r ~ i i e d  and 
t h e  m a t e r i a l s  t o  be f u r n i s h e d ,  and t h a t  i f  
because o f  mi s p l a c e d  c o n f i d e n c e  or mi s  judgment  o n  
t h e i r  p a r t  t h e  c o n t r a c t o r  becomes e i t h e r  
unwi 11 i n g  or u n a b l e  t o  pay  them t h e  amount owed, 
t h e y  a r e  r e l e g a t e d  f o r  t h e  payment o f  t h e i r  
c l a i m s  t o  such b a l a n c e  o f  t h e  c o n t r a c t  p r i c e  as 
may r e m a i n  due t h e  c o n t r a c t o r  b y  t h e  owner.  



A l t o n  Towers, sup ra ,  262 So. 2d a t  673, q u o t i n g  B ryan ,  sup ra ,  201 

So. 2d a t  249. 

F l o r i d a ' s  mechan ics '  l i e n  l aw  does n o t  remove a l l  r i s k s  o f  

d o i n g  bus iness  f r o m  t h e  s u p p l i e r .  F l o r i d a  S t e e l  e n t e r e d  i n t o  a  

c o n t r a c t  w i t h  Logan & C l a r k ,  and i n  d o i n g  so,  assumed t h e  r i s k  bus- 

inessmen must  t h a t  t h e  o t h e r  p a r t y  may b reach  t h e  c o n t r a c t .  I n d e e d ,  

i n  t h i s  case F l o r i d a  S t e e l  knew t h e  r i s k  was v e r y  g r e a t :  

A t  t h e  t i m e  t h a t  F l o r i d a  S t e e l  began d o i n g  b u s i -  
ness w i t h  Logan & C l a r k ,  F l o r i d a  S t e e l  pe r fo rmed  
a  c r e d i t  check o n  Logan & C l a r k  and d e t e r m i n e d  
t h a t  Logan & C l a r k  was a  s h e l l  c o r p o r a t i o n  w i t h -  
o u t  any s u b s t a n t i a l  a s s e t s .  (R. 70, a t  1 1 3 b ( v i i i > ;  
A. 8 ) .  

A t  t r i a l ,  and now t o  a  much l e s s e r  e x t e n t  (FS a t  l a ) ,  

F l o r i d a  S t e e l  a t t e m p t s  t o  d i s t i n g u i s h  A l t o n  Towers as b e i n g  a p p l i c -  

a b l e  o n l y  where t h e  owner has f u l l y  comp l i ed  w i t h  t h e  mechan ics '  

l i e n  law,  wh ich  i t  h a l f - h e a r t e d l y  a s s e r t s  K ings  P o i n t  d i d  n o t .  O n l y  

v e s t i g i a l  t r a c e s  o f  t h i s  argument rema in  i n  F l o r i d a  S t e e l ' s  b r i e f  

(FS a t  18 ) .  The cases i t  r e l i e d  upon i n  b o t h  l o w e r  c o u r t s  no  l o n g e r  

m e r i t  even a  p a s s i n g  men t ion :  M e l n i c k  v  Reynolds M e t a l  Co., 230 

So.2d 490 ( F l a .  4 t h  DCA 1970) ;  John T .  Wood Homes, I n c .  v  A i r  - 

C o n t r o l  P r o d u c t s ,  I n c . ,  177 So.2d 709 ( F l a .  1 s t  DCA 1965) .  T h i s  i s  

u n d e r s t a n d a b l e  because, as t h e  f a r  more p e r t i n e n t  case o f  M e r e d i t h  v  

Lowe 's  o f  F l o r i d a ,  I n c . ,  405 So.2d 1061 ( F l a .  5 t h  DCA 1981> ,  makes 

c l e a r ,  even an owner who has f a i l e d  t o  comply w i t h  t h e  mechan ics '  



l i e n  l a w  i n  some r e s p e c t  ( t h e r e  t h e  owner made $3,420 i n  i m p r o p e r  

payments)  rema ins  e n t i t l e d  t o  a p p l i c a t i o n  o f  t h e  r u l e  o f  A l t o n  

Towers. I d .  a t  1063.5 - - 

F l o r i d a  S t e e l ' s  main  argument i s  no  l o n g e r  t h a t  K i n g s  P o i n t  

a c t e d  i m p r o p e r l y  under  t h e  mechan ics '  l i e n  law.  The g i s t  o f  F l o r i d a  

S t e e l ' s  p r e s e n t  p o s i t i o n  i s  t h a t  t h e  r u l e  o f  A l t o n  Towers s i m p l y  

does n o t  a p p l y  t o  cases where a n o t i c e  o f  recommencement i s  f i l e d  

(FS a t  9 -10>.  F l o r i d a  S t e e l  a t t e m p t s  t o  d i s t i n g u i s h  between what  i t  

te rms  "abandoned c o n t r a c t s "  and "abandoned improvements"  (FS a t  9;  

emphasis i n  o r i g i n a l ) ,  A l t o n  Towers a l l e g e d l y  b e i n g  an example o f  

t h e  fo rmer  and t h e  case a t  b a r  t h e  l a t t e r .  

The M e r e d i t h  case a l s o  i n v o l v e d  an abandoned improvement as 

t o  wh ich ,  i f  work  was e v e r  r e s t a r t e d  ( t h e  o p i n i o n  does n o t  s a y ) ,  a 

new n o t i c e  o f  commencement would have been r e q u i r e d .  K i n g s  P o i n t  

s t r e s s e s  t h a t  a r e v e r s a l  i n  t h e  case a t  b a r  wou ld  n e c e s s a r i l y  be a 

d i s a p p r o v a l  o f  t h e  F i f t h  D i s t r i c t ' s  h o l d i n g  i n  M e r e d i t h .  There  i t  

appeared t h a t  l i e n  f o r e c l o s u r e  was sough t  be fo re  t h e  work was recom- 

menced, s i n c e  t h e  ev idence  o f  c o m p l e t i o n  c o s t s  i s  g i v e n  as an e s t i -  

mated range  ($19,900 t o  $22,288.80) r a t h e r  t h a n  a s e t t l e d  c o n t r a c t  

p r i c e .  I d .  a t  1062. The C o u r t  o f  Appea ls  s u b t r a c t e d  t h e  o w n e r ' s  

$3,420 i n  imprope r  payments b u t  r e j e c t e d  t h e  argument t h a t  i t  s h o u l d  

a l s o  d i s r e g a r d  c o m p l e t i o n  c o s t s ,  p o i n t i n g  o u t  t h a t  t h i s  

5 The e x c e p t i o n ,  o f  cou rse ,  i s  f a i l i n g  t o  f i l e  a new 
n o t i c e  o f  commencement. A l l  payments made i n  t h e  absence o f  t h a t  
n o t i c e  a r e  imprope r  and do n o t  reduce  t h e  c o n t r a c t  p r i c e .  



l o g i c  wou ld  s t r i p  an owner o f  a l l  p r o t e c t i o n  m e r e l y  because a  s m a l l  

sum was p a i d  i m p r o p e r l y ,  w h i l e  an owner who d i d  n o t  pay  t h a t  same 

s m a l l  sum a t  a l l  wou ld  rema in  f u l l y  p r o t e c t e d .  a. a t  1063 n.  2 .  

The case a t  b a r  i s  even more c o m p e l l i n g  t h a n  M e r e d i t h  because h e r e  

t h e r e  were - no imprope r  payments.  

Ano the r  case wh ich  canno t  be squared w i t h  F l o r i d a  S t e e l ' s  

p o s i t i o n  i s  T o r r e s  v .  M a c I n t y r e ,  334 So. 2d 59 ( F l a .  3d DCA 1976) 

and, f o l l o w i n g  remand, 358 So. 2d 101 (1978) .  I n  t h e  e a r l i e r  o p i n -  

i o n ,  t h e  C o u r t  o f  Appea ls  r e v e r s e d  a  summary judgment f o r  an owner 

because t h e  r e c o r d  d i d  n o t  r e f l e c t  t h a t  t h e  owner had made p r o p e r  

payment o f  a l l  f u n d s  due under  t h e  c o n t r a c t  b e f o r e  abandonment o r  

t h a t  t h e  r e a s o n a b l e  c o s t  t o  comp le te  exceeded t h e  c o n t r a c t  b a l a n c e .  

The C o u r t  o f  Appea ls  s a i d  t h a t  t h e  owner had n o t  f i l e d  a  new n o t i c e  

o f  commencement f o l l o w i n g  abandonment. 334 So. 2d a t  60. F o l l o w i n g  

a  remand i n  wh ich  t h e  owner l o s t ,  t h e  C o u r t  o f  Appea ls  r e v i e w e d  t h e  

case a g a i n .  T h i s  t i m e  t h e  r e c o r d  was more comple te  and r e v e a l e d  

t h a t  t h e  owner had i ndeed f i 1 ed a  new n o t i c e  o f  commencement a f t e r  

abandonment. 358 So. 2d a t  102. However, t h e r e  i s  n o t h i n g  t o  sug- 

g e s t  t h a t  t h e  owner r e c o r d e d  an a f f i d a v i t  o f  i n t e n t i o n  t o  recommence 

c o n s t r u c t i o n .  None the less ,  t h e  C o u r t  o f  Appea ls  a g a i n  r e v e r s e d  t h e  

t r i a l  c o u r t :  

We h o l d  t h a t  t h e  ev idence  i n  t h e  r e c o r d  o f  t h e  
payments under  t h e  o r i g i n a l  c o n t r a c t  and t h e  
payments under  t h e  c o n t r a c t  f o r  c o m p l e t i o n  
a d e q l ~ a t e l y  p r o v e  t h e  defense t h a t  t h e r e  i s  no  
f u n d  . . . t o  wh ich  t h e  p l a i n t i f f - l i e n o r ' s  c l a i m  
can a t t a c h .  I d .  



T h i s  s t a t e s  t h e  r u l e  o f  A l t o n  Towers,  n o t  t h e  r u l e  o f  F l o r i d a  S t e e l  

( i . e . ,  " c o m p l e t i o n  c o s t s  a r e  i g n o r e d  as t o  Phase I 1  i e n o r s  i f  a  new 

n o t i c e  o f  commencement i s  f i l e d . " )  

To t h e  same e f f e c t  i s  a  case  h e a v i l y  r e l i e d  upon b y  F l o r i d a  

S t e e l  i n  t h e  l o w e r  c o u r t s ,  Tamarac V i l l a g e ,  I n c .  v .  B a t e s  & D a l y  

Co. ,  348 So. 2d 23  ( F l a  4 t h  DCA 1977 ) .  I n  Tamarac t h e  s i t u a t i o n  was 

r e v e r s e d .  There  t h e  owner f i l e d  i t s  f i r s t  n o t i c e  o f  commencement 

l a t e  and n e v e r  f i  l e d  t h e  second n o t i c e  a t  a1 1  , r e s u l t i n g  i n  enough 

i m p r o p e r  payments t o  s a t i s f y  t h e  o u t s t a n d i n g  1  i e n .  The C o u r t  of 

Appea l s  made no  m e n t i o n  o f  t h e  a f f i d a v i t  o f  i n t e n t i o n  t o  recommence 

as b e i n g  i n  any  way p e r t i n e n t  t o  t h e  q u e s t i o n  a t  hand.  R a t h e r ,  i t  

f o c u s e d  o n  t h e  o w n e r ' s  f a i  l u r e  t o  comp ly  w i t h  t h e  p l a i n l y  manda to ry  

r e q u i r e m e n t  of S e c t i o n  7 1 3 . 0 6 ( 3 > ( a >  and,  a f t e r  abandonment, t o  

comp ly  w i t h  t h e  r e i t e r a t i o n  o f  t h a t  r e q u i r e m e n t  i n  t h e  l a s t  sen tence  

o f  S e c t i o n  71 3 . 0 7 ( 4 > .  T h i s  d i s t i n c t i o n  i s  c a r e f u l  l y  e x p l a i n e d  i n  

M e r e d i t h ,  s u p r a ,  405 So.2d a t  1063.  

F l o r i d a  S t e e l  c o n s c i o u s l y  assumed t h e  r i s k  of e x a c t l y  what  

happened: Logan & C l a r k  m i g h t  f a i l ,  F l o r i d a  S t e e l  m i g h t  be u n p a i d  

f o r  m a t e r i a l  d e l i v e r e d  a f t e r  t h e  l a s t  p r o p e r  payment  and K i n g s  

P o i n t ' s  c o s t  t o  c o m p l e t e  m i g h t  be g r e a t e r  t h a n  t h e  b a l a n c e  o f  o r i g i -  

n a l  c o n t r a c t  p r i c e .  F l o r i d a  S t e e l  t o o k  a  d e l i b e r a t e  chance and must  

l o o k  to  Logan & C l a r k  f o r  r e c o v e r y .  



C. THE ERRORS OF FLORIDA STEEL'S POSITION 

S e c t i o n  7 1 3 . 0 6 ( 3 > ( e >  a p p l i e d  i n  A l t o n  Towers. 

F l o r i d a  S t e e l ' s  l i e n  r i g h t s  a r i s e  o u t  o f  s e c t i o n  713.06(1> 

because i t  i s  " [ a ]  m a t e r i a l m a n  . . . n o t  i n  p r i v i t y  w i t h  t h e  

owner . . . [who i s  owed f o r 1  m a t e r i a l s  f u r n i s h e d  i n  accordance w i t h  

h i s  c o n t r a c t  and w i t h  t h e  d i r e c t  c o n t r a c t . "  The d i r e c t  c o n t r a c t  

between t h e  owner and t h e  c o n t r a c t o r  s e t s  f o r t h  t h e  work t o  be done, 

and s e c t i o n  713 .06 (3>  e s t a b l i s h e s  how t h e  work i s  t o  be p a i d  f o r .  

A l t h o u g h  s u b s e c t i o n  ( 3 )  d e s c r i b e s  t h e  s e v e r a l  d i f f e r e n t  k i n d s  o f  

p o s s i b l e  payments ( p r o g r e s s  payments, f i n a l  payments,  payments on  

abandonment),  i n  e v e r y  case what i s  meant i s  payment under  t h e  

d i r e c t  c o n t r a c t  f o r  t h e  work d e s c r i b e d  i n  t h a t  c o n t r a c t .  

S u b s e c t i o n  7 1 3 . 0 6 ( 3 > ( e > ,  un l . i ke  713 .07 (4> ,  does n o t  speak 

i n  te rms o f  t h e  c e s s a t i o n  and recommencement o f  " c o n s t r u c t i o n . "  

R a t h e r ,  i t  b e g i n s :  " I f  t h e  improvement i s  abandoned b e f o r e  comple- 

t i o n  . . . . " The word " improvement "  i s  d e f i n e d  i n  s e c t i o n  

71 3.01 ( 8 )  : 

Improvement means any b u i l d i n g ,  s t r u c t u r e ,  
c o n s t r u c t i o n ,  d e m o l i t i o n ,  e x c a v a t i o n ,  l and -  
s c a p i n g ,  or any p a r t  t h e r e o f  e x i s t i n g ,  b u i l t ,  
e r e c t e d ,  p l a c e d ,  made o r  done on  l a n d  o r  o t h e r  
r e a l  p r o p e r t y  f o r  i t s  permanent  b e n e f i t .  
(Emphasis added) 

T h e r e f o r e ,  s u b s e c t i o n  ( 3 ) ( e >  a p p l i e s  t o  e v e r y  case where t h e  

improvement c a l l e d  f o r  i n  t h e  d i r e c t  c o n t r a c t  ( e . g . ,  a  b u i l d i n g  



s h e l l ,  a  b u i l d i n g ' s  p lumb ing ,  e t c . )  i s  abandoned b y  t h e  c o n t r a c t o r .  

I t  a p p l i e d  i n  A l t o n  Towers e x a c t l y  as i t  a p p l i e s  i n  t h e  case a t  

b a r .  I t  a p p l i e s  whether  or n o t  o t h e r  d i r e c t  c o n t r a c t s  c o n t i n u e  t o  

be per fo rmed,  and whether  or n o t  s e c t i o n  713 .07 (4>  a l s o  a p p l  i e ~ . ~  

F l o r i d a  S t e e l  ag rees  t h a t  s u b s e c t i o n  ( 3 > ( e >  i s  p e r t i n e n t  t o  

t h e  case a t  b a r ,  b u t  a rgues  t h a t  i t  was n o t  p e r t i n e n t  i n  A l t o n  

Towers. However, t h e  d e c i s i o n  i n  A l t o n  Towers was e x p r e s s l y  based 

o n  713 .06 (1> ,  wh i ch  i n  t u r n  r e f e r s  t o  and depends upon 7 1 3 . 0 6 ( 3 > .  

F l o r i d a  S t e e l  r e f e r s  t o  s e c t i o n s  7 1 3 . 0 6 ( 3 > ( e >  and 7 1 3 . 0 7 ( 4 >  

as though t h e y  were i n t e r c h a r l g e a b l e ,  b u t  t h i s  v i e w  i s  e r r o n e o u s .  

S e c t i o n  7 1 3 . 0 6 ( 1 > ,  wh i ch  l j m i t s  an o w n e r ' s  l i a b i l i t y  for l i e n s  t o  

t h e  " c o n t r a c t  p r i c e , "  c o n t a i n s  o n l y  one e x c e p t i o n ,  @, " e x c e p t  as  

p r o v i d e d  i n  s u b s e c t i o n  ( 3 > . "  T h i s  i s  a  r e f e r e n c e  t o  7 1 3 . 0 6 ( 3 > ,  not 

t o  713 .07 (4> .  The l a t t e r  s e c t i o n  d e a l s  w i t h  t h e  s e p a r a t e  s u b j e c t  o f  

1 i e n  p r i o r i t y ,  w h i l e  s u b s e c t i o n  ( 3 )  d e a l s  w i t h  p r o p e r  payments.  

Payments w h i c h  a r e  imprope r  under  s u b s e c t i o n  ( 3 )  do  n o t  r e d u c e  t h e  

c o n t r a c t  p r i c e ,  and hence do n o t  r e d u c e  an o w n e r ' s  l i a b i l i t y  for 

l i e n s .  

I t  i s  f a i r  t o  ask  why F l o r i d a  S t e e l  even b o t h e r s  w i t h  

s e c t i o n  713 .07 (4>  i f  s e c t i o n  7 1 3 . 0 6 ( 3 > ( e )  e n t i t l e d  i t  t o  immed ia te  

6 Commonly, o f  c o u r s e ,  an owner w i l l  have o n l y  one d i r e c t  
c o n t r a c t  w i t h  a  g e n e r a l  c o n t r a c t o r ,  who s u b c o n t r a c t s  as needed w i t h  
o t h e r s .  I n  t h i s  u s u a l  s i t u a t i o n ,  abandonment of t h e  d i r e c t  c o n t r a c t  
w i l l  p e r f o r c e  mean a  comp le te  c e s s a t i o n  o f  c o n s t r u c t i o n .  A l t o n  
Towers h o l d s  t h a t  t h e  same r u l e s  a p p l y  when t h e  owner has a  d i r e c t  
c o n t r a c t  w i t h  a  c o n t r a c t o r  t o  pe r fo rm a  p a r t  o f  t h e  work .  



payment i n  June 1981 whether  o r  n o t  an a f f i d a v i t  o f  i n t e n t i o n  t o  

recommence l a t e r  was f i l e d .  K i n g s  P o i n t  suspec ts  t h a t  F l o r i d a  S t e e l  

f o c u s e d  t h e  t r i a l  c o u r t ' s  a t t e n t i o n  on  713.07(4> so  t h a t  i t  c o u l d  

c l a i m  K ings  P o i n t  was l i a b l e  because o f  an o m i s s i o n  t o  do  an a c t  

wh ich  would have p r o t e c t e d  i t ,  and so  t h a t  i t  ( F l o r i d a  S t e e l )  wou ld  

n o t  have t o  t a k e  t h e  p o s i t i o n  i t  now i s  t a k i n g  t h a t  K i n g s  P o i n t  was 

l i a b l e ,  p e r i o d ,  w i t h o u t  e v e r  h a v i n g  had any means o f  p r o t e c t i o n .  

S e c t i o n  713.07(4> does n o t  rende r  K i n g s  P o i n t  l i a b l e  t o  

F l o r i d a  S t e e l .  T h i s  i s  so  even though " c o n s t r u c t i o n  c e a s e [ d l  b e f o r e  

c o m p l e t i o n , "  as 713 .07 (4>  p u t s  i t  (A.  19 ) .  C o n v e r s e l y ,  s e c t i o n  

7 1 3 . 0 6 ( 3 > ( e )  and A l t o n  Towers - do a p p l y  t o  t h e  case a t  b a r ,  because 

i n  b o t h  t h i s  case and A1 t o n  Towers t h e  " improvement [was]  abandoned 

b e f o r e  c o m p l e t i o n , "  as 7 1 3 . 0 6 ( 3 > ( e >  p u t s  i t  (A. 1 7 ) .  A l t h o u g h  sec- 

t i o n  713 .06 (3> (e>  c e r t a i n l y  does a p p l y  t o  t h e  case a t  b a r ,  i t  does 

n o t  e n t i t l e  F l o r i d a  S t e e l  t o  r e c o v e r  h e r e  any more t h a n  i t  e n t i t l e d  

Coplan t o  r e c o v e r  i n  A l t o n  Towers. 

2.  L i e n  p r i o r i t y  i s  i r r e l e v a n t  i n  t h i s  case.  

Because F l o r i d a  S t e e l  t i m e l y  r e c o r d e d  i t s  c l a i m  o f  l i e n ,  

i t s  l i e n  r i g h t s  r e l a t e  back t o  t h e  o r i g i n a l  n o t i c e  o f  commencement 

and would be s ~ ~ p e r i o r  t o  t h e  r i g h t s  o f  any m a t e r i a l m e n  o r  l a b o r e r s  

w i t h  u n p a i d  c l a i m s  f o r  m a t e r i a l  s u p p l i e d  t o  o r  work p e r f o r m e d  f o r  

Rogers & Ford ,  t h e  second c o n t r a c t o r  who comple ted t h e  she1 1 o f  t h e  

Envoy. To use F l o r i d a  S t e e l ' s  t e r m i n o l o g y ,  t h i s  i s  a  case where t h e  



"Phase I "  l i e n o r  wou ld  b e a t  a l l  "Phase 11" l i e n o r s  ( s e e  FS a t  13 

n .  1 ) .  

U n f o r t u n a t e l y  f o r  F l o r i d a  S t e e l ,  t h e r e  a r e  n o  "Phase 11" 

l i e n  c l a i m a n t s  i n  t h i s  case.  K i n g s  P o i n t  p a i d  Rogers & F o r d  i n  

accordance w i t h  t h e i r  c o n t r a c t .  Rogers & F o r d  p a i d  i t s  m a t e r i a l m e n  

and l a b o r e r s .  F l o r i d a  S t e e l  s t i p u l a t e d  t h a t  t h e  c o s t  t o  comp le te  

t h e  s h e l l  o f  t h e  Envoy was r e a s o n a b l e  (R. 73 a t  1 l 3 b ( x x i x ) ;  A. 1 1 ) .  

What F l o r i d a  S t e e l  f a i l s  t o  r e a l i z e  i s  t h a t  t h e  s e n i o r  p r i o r i t y  o f  

i t s  l i e n  d i d  n o t  a f f e c t  K i n g s  P o i n t ' s  r i g h t  -- and o b l i g a t i o n  -- t o  

pay Rogers & F o r d  for i t s  work.  

On t h e  one hand, K i n g s  P o i n t  was e n t i t l e d  t o  c o n t i n u e  i t s  

p r o j e c t  b y  c o n t r a c t i n g  w i t h  and p a y i n g  Rogers & F o r d  t o  comp le te  t h e  

work abandoned b y  Logan & C l a r k .  On t h e  o t h e r  hand, F l o r i d a  S t e e l  

was e n t i t l e d  t o  c l a i m  t h a t  t h e  c o s t  o f  c o m p l e t i o n  was u n r e a s o n a b l y  

h i g h ,  and t o  make K i n g s  P o i n t  p r o v e  o t h e r w i s e  i n  c o u r t  or f i n d  

i t s e l f  l i a b l e  t o  F l o r i d a  S t e e l .  B u t  F l o r i d a  S t e e l  concedes t h a t  

K i n g s  P o i n t  p a i d  n o  more t h a n  a  r e a s o n a b l e  amo~.~nt t o  comp le te  t h e  

E n v o y ' s  s h e l l ,  and t h a t  i s  why t h e  u n p a i d  c o n t r a c t  p r i c e  i n  t h i s  

case i s  z e r o  and why even t h e  most s e n i o r  l i e n o r  canno t  r e c o v e r .  

F l o r i d a  S t e e l  p e r s i s t s  i n  m i s u n d e r s t a n d i n g  t h e  r i g h t s  wh i ch  

r e s u l t  f r o m  a  d e t e r m i n a t i o n  of s e n i o r  p r i o r i t y .  A  q u o t a t i o n  f rom 

F l o r i d a  S t e e l ' s  b r i e f  i l l u m i n a t e s  i t s  e r r o r .  A f t e r  c o r r e c t l y  

s t a t i n g  t h a t  t h e  r e c o r d i n g  of a  new n o t i c e  o f  commencement e s t a b -  

l i s h e s  an ancho r  d a t e  f o r  c o m p l e t i o n  l i e n o r s  wh i ch  makes t h e i r  l i e n s  

j u n i o r  t o  t h o s e  of Phase I l i e n o r s ,  F l o r i d a  S t e e l  a s s e r t s :  



The owner [ K i n g s  P o i n t 1  had no  r i g h t  t o  use 
monies f o r  c l a i m s  a t t a c h i n g  to  t h e  p r o p e r t y  as o f  
t h e  F a l l  o f  1980 [ t h e  anchor  d a t e  f o r  F l o r i d a  
S t e e l ' s  l i e n 1  t o  s a t i s f y  c l a i m s  wh ich  d i d  n o t  
a t t a c h  t o  t h e  p r o p e r t y  u n t i l  January ,  1982 [ t h e  
anchor  d a t e  f o r  c o m p l e t i o n  l i e n  c l a i m a n t s ,  had 
t h e r e  been any ] ,  w i t h o u t  t a k i n g  advantage of t h e  
p r i o r i t y  s w i t c h i n g  mechanism o f  -  la. S t a t .  
§713 .07 (4> .  (FS a t  1 6 ) .  

The p l a i n  f a c t  i s  t h a t  s e c t i o n  713 .07 (4>  p r o v i d e s  n o  mech- 

an i sm whatever  wh i ch  wou ld  have enab led  K i n g s  P o i n t  t o  " s w i t c h "  t h e  

p r i o r i t y  o f  a  Phase I l i e n o r  l i k e  F l o r i d a  S t e e l  who had a l r e a d y  

r e c o r d e d  i t s  c l a i m  o f  l i e n .  The a f f i d a v i t  o f  i n t e n t i o n  t o  recom- 

mence a f f e c t s  o n l y  1 i s t e d  and unc la imed  1 i e n s .  I t  has n o  e f f e c t  a t  

a l l  o n  a  Phase I l i e n o r  i n  F l o r i d a  S t e e l ' s  p o s i t i o n .  

S i g n i f i c a n t l y ,  F l o r i d a  S t e e l  r e c o g n i z e s  t h a t  t h e  a f f i d a v i  t 

i s  i n t e n d e d  t o  " s w i t c h "  t h e  p r i o r i t y  o f  unc la imed  Phase I l i e n s  and 

t o  l e t  owners and t h e i r  l e n d e r s  know where t h e y  s t a n d  b e f o r e  recom- 

mencement (FS a t  21 > .  The a f f i d a v i t  i s  s i m p l y  an a i d  t o  t h e  owner 

who i s  a b l e  t o  resume c o n s t r u c t i o n  w i t h i n  90 days o f  abandonment, b y  

e s t a b l i s h i n g  a  s h o r t e r  30-day p e r i o d  fo r  t h e  c l a i m i n g  o f  Phase I 

l i e n s .  F l o r i d a  S t e e l  i s  r i g h t  t h a t  owners and l e n d e r s  want  t o  know 

t h e  s i z e ,  number and p r i o r i t y  o f  Phase I 1 i e n s ,  b u t  t h e  r e a s o n  i s  

t h a t  t h o s e  1 i e n s  may have t o  be p a i d  u l t i m a t e l y ,  n o t  t h a t  t h e y  must 

be p a i d  i m m e d i a t e l y .  

S e c t i o n  713.07(4> can sometimes a f f e c t  t h e  r e l a t i v e  p r i o r -  

i t y  of l i e n s  i n  abandoned and r e s t a r t e d  p r o j e c t s ,  b u t  t o  d e t e r m i n e  

t h e  amount r e c o v e r a b l e  f r o m  t h e  owner,  r e f e r e n c e  must  be had t o  

S e c t i o n  713.06.  



3. K i n g s  P o i n t  neve r  abandoned t h e  improvement.  

I t  i s  s t i p u l a t e d  t h a t  Logan & C l a r k ,  n o t  K i n g s  P o i n t ,  aban- 

doned t h e  Envoy P r o j e c t  ( R .  72 a t  113b ( x x i i  i ) ;  A. 1 0 ) .  An a r b i t r a -  

t i o n  p a n e l ,  c i r c u i t  c o u r t  and t h e  C o u r t  o f  Appea ls  have a l l  ag reed .  

The c e r t i f i e d  q u e s t i o n  t o  t h i s  C o u r t  asks  a b o u t  t h e  e f f e c t  o f  work 

i n t e r r u p t i o n s  caused "by  t h e  c o n t r a c t o r ' s  abandonment o f  t h e  j o b  

s i t e "  (A.  2 )  (emphasis added).  The p e r  c u r i a m  o p i n i o n  s i m i l a r l y  

speaks o f  " t h e  c o n t r a c t o r ' s  w r o n g f u l  abandonment o f  t h e  p r o j e c t "  

(A.  1 ) .  The ph rase  " c o n t r a c t o r ' s  abandonment" o r  sollie v a r i a n t  o f  i t  

was s p r i n k l e d  l i b e r a l l y  t h r o u g h o u t  F l o r i d a  S t e e l ' s  b r i e f s  i n  t h e  

C o u r t  o f  Appea ls .  

D e s p i t e  a1 1 t h i s ,  t h e  d i s s e n t i n g  o p i n i o n  o f  Judge 

G l i c k s t e i n  s t a t e s  t h a t  " [ t l h e  s t i p u l a t e d  f a c t s  i n  t h i s  case e s t a b -  

1 i s h  t h a t  t h e  owner abandoned t h e  p r o j e c t  f o r  a  p e r i o d  o f  t i m e "  (A.  

3 ) .  T h i s  s t a t e m e n t  i s  c o m p l e t e l y  i n a c c u r a t e .  K i n g s  P o i n t  neve r  

abandoned t h e  Envoy p r o j e c t  f o r  so  much as a  m i n u t e  and c e r t a i n l y  

neve r  s t i p u l a t e d  t o  a n y t h i n g  o f  t h e  s o r t .  The work was recommenced 

as soon as p o s s i b l e  under t h e  v e r y  d i f f i c u l t  c i r cums tances  i n  wh ich  

K i n g s  P o i n t  f o u n d  i t s e l f  a f t e r  Logan & C l a r k  wa lked o f f  t h e  j o b .  

The d i s s e n t i n g  o p i n i o n ' s  c o n c l u s i o n  t h a t  K i n g s  P o i n t  had some hypo- 

t h e t i c a l  m o t i v e  t o ,  and i n  f a c t  d i d ,  " c l o s e  down t h e  p r o j e c t "  (A .  3 )  

f o r  n i n e  months,  i s  i n e x p l i c a b l e  and a l t o g e t h e r  unsuppor ted  i n  t h e  

s t i p u l a t e d  f a c t s .  



The same d i s r e g a r d  f o r  t h e  r e c o r d  i s  demons t ra ted  b y  

F l o r i d a  S t e e l  i n  a  s e r i e s  o f  h y p o t h e t i c a l s  (FS a t  24-27>.  The t h r e e  

h y p o t h e t i c a l s  assume " t h e  owner abandons c o n s t r u c t i o n "  (FS a t  2 4 ) ,  

" [ a l n o t h e r  owner . . . s t o p s  p r o g r e s s  on  t h e  j o b "  (FS a t  25)  and 

" [ t l h e  owner . . . s t a r v e s  o u t  a  c o n t r a c t o r "  (FS a t  2 6 ) .  The l a s t  

h y p o t h e t i c a l  i s  c l a i m e d  t o  be " e x c e e d i n g l y  s i m i l a r ,  i f  n o t  i d e n t i -  

c a l "  t o  t h e  case a t  ba r  (FS a t  26 n . 1 0 ) .  F l o r i d a  S t e e l  m i s r e p r e -  

sen ts  t h e  r e c o r d  i n  b o t h  t h i s  case and i n  t h e  r e l a t e d  case o f  Logan 

& C l a r k ,  I n c .  v .  Adap tab le  Development,  I n c . ,  450 So.2d 1189 ( F l a .  

4 t h  DCA 1984) .  As t h e  C o u r t  o f  Appea ls  n o t e d  i n  t h a t  case,  t h e  

a r b i t r a t o r s  f ound  t h a t :  

LOGAN & CLARK, INC. m a t e r i a l l y  b reached 
t h e i r  s u b - c o n t r a c t  on  A p r i l  6, 1980 [ s i c ;  s h o u l d  
be 1981 1  b y  u n i l a t e r a l l y  t e r m i n a t i n g  work o n  t h e  
Envoy p r o j e c t  w i t h o u t  l e g a l  j u s t i f i c a t i o n  ( I d .  - a t  
1190; A. a t  21)  (emphasis added).  

I n  t h e  case a t  b a r ,  t h e  s t i p u l a t e d  f a c t s  a r e  t o  t h e  same e f f e c t :  

"On A p r i  1  6, 1981 , Logan & C l a r k  abandoned work on  t h e  Envoy" (R. 72 

a t  113b ( x x i i i  > ;  A. 1 0 ) .  Logan & C l a r k ' s  "abandonment" o f  i t s  con- 

t r a c t  i s  a l s o  r e f e r r e d  t o  i n  s t i p u l a t e d  f a c t s  113b ( x x v )  and ( x x i x )  

(R. 73; A. 1 1  ) .  I t  i s  n o t  t h r o u g h  i n a d v e r t e n c e  o r  s l o p p y  d r a f t i u g  

t h a t  t h e  c e r t i f i e d  q u e s t i o n  speaks o f  " t h e  c o n t r a c t o r ' s  abandonment" 

( A . 2 ) .  

I t  may a l s o  be n o t e d  h e r e  t h a t  F l o r i d a  S t e e l  a s c r i b e s  some 

h i g h l y  improbab le  ( n o t  t o  m e n t i o n  M a c h i a v e l l i a n )  m o t i v e s  t o  owners .  

F l o r i d a  S t e e l ' s  h y p o t h e t i c a l s  ask t h i s  C o u r t  t o  suppose t h a t  owners 



go around p l o t t i n g  how t h e y  w i l l  b r i n g  t h e i r  own c o n s t r u c t i o n  p r o -  

j e c t s  g r i n d i n g  t o  a  h a l t  f o r  as many y e a r s  as p o s s i b l e  so  t h a t  t h e y  

can pay hundreds o f  thousands more i n  d e l a y  expenses,  l e g a l  b i l l s  

and h i g h e r  c o m p l e t i o n  c o s t s .  The s u p p o s i t i o n ,  i n  a  word,  i s  

r i d i c u l o u s .  

4 .  The p a r t i e s '  s t i p u l a t i o n  t h a t  c o m p l e t i o n  
c o s t s  i n  t h i s  case were reasonab le  i s  a  
s t i p u l a t i o n  on a l l  aspec ts  of reasonab le -  
ness ,  i n c l u d i n g  t h e  t i m e  e lemen t .  

A f t e r  c a r e f u l  t h o u g h t  and w i t h  f u l l  knowledge of t h e  f a c t s  

and t h e  r u l e  o f  A l t o n  Towers, t h e  p a r t i e s  s t i p u l a t e d  as f o l l o w s :  

The reasonab le  c o s t  i n c u r r e d  by K ings  P o i n t  
t o  comple te  t h e  work wh ich  was w i t h i n  t h e  scope 
o f  t h e  work under t h e  Logan & C l a r k  s u b c o n t r a c t ,  
a f t e r  Logan & C l a r k  abandoned i t s  s u b c o n t r a c t  a t  
t h e  Envoy p r o j e c t ,  exceeded $2,522,910, wh ich  i s  
t h e  d i f f e r e n c e  between t h e  c o n t r a c t  p r i c e  of t h e  
Logan & C l a r k  s u b c o n t r a c t ,  $3,305,010, and t h e  
p r o p e r  payments made under t h e  Logan & C l a r k  
s u b c o n t r a c t  which t o t a l l e d  $782,100. That  excess 
was s e v e r a l  hundred thousand d o l l a r s  ( R .  73 a t  
1f3b ( x x i x ) ;  A .  1 1 ) .  

The concept  of reasonab le  c o r r ~ p l e t i o n  c o s t s  has a  s p e c i f i c  meaning i n  

cases l i k e  t h i s  one,  and i s  drawn d i r e c t l y  f r o m  t h i s  C o u r t ' s  o p i n i o n  

i n  A l t o n  Towers, 262 So.2d a t  672, wh ich  adopted i t  from Bryan v .  

Owsley Lumber Co., 201 So.2d 246, 250 ( F l a .  1 s t  DCA 1967) .  I t  was 

p r e c i s e l y  t h i s  concep t  t h a t  t h e  p a r t i e s  had i n  mind when t h e y  sought  

t o  a v o i d  t h e  expense o f  e v i d e n t i a r y  t r i a l  p roceed ings  by  s t i p u l a t i n g  

t o  e v e r y  m a t e r i a l  f a c t .  



Because K i n g s  P o i n t  has r e l i e d  on A l t o n  Towers a l l  a l o n g ,  

t h e  reasonab leness  o f  i t s  c o m p l e t i o n  c o s t s  has a lways been an e l e -  

ment o f  i t s  de fense  and, t h e r e f o r e ,  someth ing  t h a t  had t o  be com- 

p l e t e l y  cove red  by t h e  s t i p u l a t e d  f a c t s .  On t h e  o t h e r  hand, because 

F l o r i d a  S t e e l ' s  t r i a l  p o s i t i o n  was t h a t  t h e  reasonab leness  o f  com- 

p l e t i o n  c o s t s  d i d  n o t  m a t t e r  i f  an a f f i d a v i t  o f  i n t e n t i o n  t o  

recommence c o n s t r u c t i o n  was n o t  r e c o r d e d  and se rved ,  i t  had no  

reason  t o  q u i b b l e  a b o u t  reasonab leness .  

The r e s u l t i n g  s t i p u l a t i o n ,  quo ted  above, was n o t  m e r e l y  an 

agreement on  c e r t a i n  a s p e c t s  o f  reasonab leness ,  as F l o r i d a  S t e e l  

a s s e r t e d  f o r  t h e  f i r s t  t i m e  d u r i n g  o r a l  argument i n  t h e  C o u r t  o f  

Appea ls .  K i n g s  P o i n t  neve r  i n t e n d e d  t o  s t i p u l a t e  o n l y  t h a t  t h e  

corlipl e t i o n  c o s t s  were r e a s o n a b l e  as o f  t h e  d a t e  o f  recom~iiencement 

b u t  perhaps un reasonab le  as o f  some u n a s c e r t a i n e d  d a t e  ( d e f i n e d  as 

t h e  l a s t  d a t e  upon wh ich  recommencement would n o t  have been unreas-  

o n a b l y  d e l a y e d ) .  S t i p u l a t e d  f a c t  113b(xxix) was i n t e n d e d  t o  remove 

f r o m  i s s u e  t h e  e n t i r e  q u e s t i o n  o f  reasonab leness ,  i n c l u d i n g  t h e  t i m e  

f a c t o r .  I f  F l o r i d a  S t e e l  d i s a g r e e d ,  i t  shou ld  n o t  have d e c l i n e d  t h e  

t r i a l  c o u r t ' s  i n v i t a t i o n  " t o  p r e s e n t  any o t h e r  f a c t u a l  t e s t i m o n y  o r  

e v i d e n c e  o t h e r  t h a n  what  i s  i n c l u d e d  i n  t h i s  S t i p u l a t i o n "  (T rans -  

c r i p t  1016183 a t  3; see a l s o  71, and s h o u l d  n o t  s t i l l  be a d m i t t i n g  

t h a t  " [ a l l l  m a t e r i a l  i s s u e s  o f  f a c t  were s t i p u l a t e d  t o "  (FS a t  1 ) .  

B u r i e d  i n  a  f o o t n o t e  i n  F l o r i d a  S t e e l ' s  argument on  p re -  

judgment i n t e r e s t  i s  t h e  c l a i m  t h a t  t h e  damages su f fe red  by K i n g s  

P o i n t  because o f  Logan & C l a r k ' s  b reaches "were neve r  s t i p u l a t e d  t o "  



(FS a t  31 n .  11 ) .  I n  f a c t ,  t h e  whole p o i n t  o f  A1 t o n  Towers i s  t h a t  

those  damages a r e  t o  be measured by t h e  reasonable  c o s t  t o  comple te ,  

an amount wh ich c e r t a i n l y  was s t i p u l a t e d  t o .  As t h e  C o u r t  o f  

Appeals expressed i t  i n  Bryan,  supra:  

I t  would appear i r r e f r a g a b l e  t h a t  a d e f a u l t  and 
abandonment o f  t h e  work under a c o n t r a c t  by t h e  
c o n t r a c t o r  would c o n s t i t u t e  a breach t h e r e o f  
w i t h i n  t h e  meaning and i n t e n t  o f  t h e  f o r e g o i n g  
p r o v i s i o n  o f  t h e  s t a t u t e ,  and t h a t  t h e  reasonab le  
c o s t  o f  comp le t ing  t h e  c o n t r a c t  would be an 
amount a t t r i b u t a b l e  t o  such breach.  

F i n a l l y ,  i t  i s  w o r t h  o b s e r v i n g  t h a t  even i f  r e a s o n a b l e  

c o m p l e t i o n  c o s t s  were severa l  hundred thousand do1 l a r s  l e s s  t h a n  i t  

i s  s t i p u l a t e d  t h e y  were, t h e r e  s t i l l  would be no c o n t r a c t  ba lance  

a v a i l a b l e  f o r  payment o f  F l o r i d a  S t e e l ' s  l i e n .  T h i s  huge " c u s h i o n "  

o f  excess c o s t s  makes i t  p o i n t l e s s  t o  specu la te  whether K ings  P o i n t  

m i g h t  have saved a few d o l l a r s  by recommenciqg a l i t t l e  e a r l i e r  t h a n  

i t  d i d .  K ings P o i n t  submi ts  t h a t  F l o r i d a  S t e e l  agreed t o  s t i p u l a t e d  

f a c t  113b ( x x i x )  n o t  o n l y  because i t s  then- theory  p e r m i t t e d  i t  t o ,  

b u t  a l s o  because i t  knew K ings  P o i n t  c o u l d  e a s i l y  p rove  e v e r y  word 

o f  t h e  s t i p ~ ~ l a t i o n  a t  t r i a l .  Comple t ion c o s t s  would have consumed 

t h e  e n t i r e  unpa id  c o n t r a c t  p r i c e  even i f  Rogers & Ford had s t a r t e d  

work t h e  morning a f t e r  Logan & C l a r k  abandoned, as F l o r i d a  S t e e l ,  

t h e  s t e e l  s u p p l i e r  t o  b o t h  c o n t r a c t o r s ,  was i n  an e x c e l l e n t  p o s i t i o n  

t o  know. 



THE QUESTION OF PREJUDGMENT INTEREST 
I S  NOT BEFORE THIS COURT. 

The F o u r t h  D i s t r i c t  C o u r t  o f  Appeals d i d  n o t  even r e a c h  

F l o r i d a  S t e e l ' s  q u e s t i o n  r e g a r d i n g  p re judgmen t  i n t e r e s t ,  much l e s s  

c e r t i f y  i t  t o  t h i s  C o u r t  as a  q u e s t i o n  o f  g r e a t  pub1 i c  i m p o r t a n c e .  

I f  t h i s  C o u r t  s h o u l d  r e v e r s e  t h e  C o u r t  o f  Appea ls  on t h e  s u b s t a n t i v e  

i s s u e ,  t h e  a p p r o p r i a t e  cou rse  wou ld  be t o  reniand t o  t h e  C o u r t  o f  

Appea ls  f o r  r e s o l u t i o n  o f  t h e  i n t e r e s t  q u e s t i o n .  I n  any e v e n t ,  

F l o r i d a  S t e e l ' s  q u e s t i o n  i s  w i t h o u t  m e r i t  and i s  i n t e r e s t i n g  o n l y  

i n s o f a r  as i t  i l l u s t r a t e s  t h e  i n c o n s i s t e n c i e s  o f  F l o r i d a  S t e e l ' s  

p o s i t i o n .  

I f  t h i s  C o u r t  agrees  w i t h  K i n g s  P o i n t ' s  f i r s t  argument,  

o b v i o u s l y  t h e  i n t e r e s t  q u e s t i o n  r a i s e d  by  F l o r i d a  S t e e l  i s  mooted. 

However, even i f  t h i s  C o u r t  i s  n o t  persuaded t h a t  K ings  P o i n t  s h o u l d  

p r e v a i l  o n  t h e  m e r i t s ,  i t  canno t  be s a i d  t h a t  K i n g s  P o i n t ' s  l i t i g a -  

t i o n  p o s t u r e  was g r o u n d l e s s  o r  f r i v o l o u s .  No r e p o r t e d  d e c i s i o n  has 

e v e r  a t t a c h e d  t h e  s i g n i f i c a n c e  t o  t h e  a f f i d a v i t  o f  i n t e n t i o n  t o  

recommence g i v e n  i t  by  t h e  t r i a l  c o u r t  i n  t h i s  case.  K i n g s  P o i n t ' s  

l i t i g a t i o n  p o s t u r e  has been deemed c o r r e c t  by t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  Appeal s .  F l o r i d a  S t e e l  ' s  c u r r e n t  t h e o r y  t h a t ,  q u i  t e  a p a r t  

f r o m  t h e  a f f i d a v i t ,  an owner can neve r  o f f s e t  r e a s o n a b l e  c o m p l e t i o n  

c o s t s  i n  d e t e r m i n i n g  whether  a  f u n d  e x i s t s  f o r  t i m e l y  c l a i m e d  l i e n s ,  

i s  a p p a r e n t l y  i n c o n s i  s t e n t  w i t h  A1 t o n  Towers, Bryan,  M e r e d i t h  and 

T o r r e s ,  t o  name a  few.  



F l o r i d a  S t e e l  i s  q u i c k  t o  agree -- because t h e  case l a w  

leaves  i t  l i t t l e  room t o  maneuver -- t h a t  g e n e r a l l y  a  n o n p r i v i t y  

l i e n o r  i s  n o t  e n t i t l e d  t o  p re judgmen t  i n t e r e s t  f rom an owner .  The 

e x c e p t i o n a l  c i r c u m s t a n c e  wh ich  F l o r i d a  S t e e l  f i n d s  i n  t h i s  case i s  

t h a t  t h e  d e b t  owed t o  i t  a l l e g e d l y  was due " f rom an e s t a b l i s h e d  f u n d  

c o n t a i n i n g  a  sum c e r t a i n , "  t o  quo te  f r o m  i t s  argument h e a d i n g  (FS a t  

2 9 ) .  F l o r i d a  S t e e l ' s  e n t i r e  argument h i n g e s  o n  i t s  c l a i m  t h a t  K i n g s  

P o i n t  was h o l d i n g  a  f u n d  o f  $2,522,910 s u b j e c t  t o  i t s  l i e n  i n  June 

1981 (FS a t  30-31 > .  K ings  P o i n t  a l r e a d y  has devo ted  c o n s i d e r a b l e  

argument t o  d i s p r o v i n g  t h i s  c o n t e n t i o n  and w i l l  n o t  r e p e a t  i t  h e r e .  

G e n e r a l l y ,  as F l o r i d a  S t e e l  concedes, a  n o n p r i v i t y  l i e n o r  

i s  n o t  e n t i t l e d  t o  r e c o v e r  p re judgmen t  i n t e r e s t  f r o m  an owner "who 

had a  l i t i g a b l e  p o s i t i o n  upon wh ich  t o  deny l i a b i l i t y . "  Gerber  

Groves,  I n c .  v .  B e l l e  Glade A g r i c u l t u r a l  C o n t r a c t o r s ,  I n c . ,  212 So. 

2d 669, 672 ( F l a .  2d DCA 1968) .  Accord ,  Horne v .  C  & R B u i l d i n g  

M a t e r i a l s ,  I n c . ,  321 So. 2d 617 ( F l a .  3d DCA 1975) ;  Sharpe v .  Ceco 

Corp . ,  242 So. 2d 464 ( F l a .  3d DCA 19711, c e r t .  d e n i e d ,  247 So. 2d 

324 ( F l a .  1971) .  

F l o r i d a  S t e e l  p rem ises  i t s  argument t h a t  an e x c e p t i o n  t o  

t h e  g e n e r a l  r u l e  e x i s t s  i n  t h i s  case on  F lood  v .  C l a r k ,  1 1  1 So. 2d 

465 ( F l a .  3d DCA 1959) .  The F l o o d  C o u r t  a1 lowed p re judgmen t  i n t e r -  

e s t  on t h e  f o l l o w i n g  f a c t s :  

The amount and v a l i d i t y  o f  t h e  l i e n s  has neve r  been i n  
d i s p u t e .  O n l y  t h e  s i z e  of  t h e  f u n d  a v a i l a b l e  f o r  
t h e i r  d i s c h a r g e  has been i n  d i s p u t e .  [The owner had 
r e t a i n e d  o n l y  20% o f  t h e  c o n t r a c t  p r i c e ,  $78,080, when 
h i s  c o n t r a c t  r e q u i r e d  30% r e t e n t i o n ,  o r  $1  10,712.  I 
The a p p e l l a n t s  c o u l d  have saved t h e  i n t e r e s t  by  p a y i n g  
o u t  t h e  f u n d  r a t a b l y  t o  t h e  l i e n o r s  . . . . Id. a t  
468. 



P l a i n l y ,  t h e  C o u r t  was s a y i n g  t h a t  an owner who was a d m i t t e d l y  

h o l d i n g  $78,080 o f  t h e  l i e n o r ' s  money had t o  pay i t  t o  a v o i d  p r e -  

judgment i n t e r e s t .  Tha t  i s  a  v e r y  d i f f e r e n t  s i t u a t i o n  i n d e e d  f r o m  

t h e  case a t  b a r ,  where K i n g s  P o i n t ' s  p o s i t i o n  has a lways  been t h a t  

i t  was n o t  h o l d i n g  any f u n d  whatever  s u b j e c t  t o  F l o r i d a  S t e e l ' s  l i e n .  

Even i f  t h i s  C o u r t  were t o  conc lude  t h a t  A1 t o n  Towers does 

n o t  c o n t r o l  t h i s  case,  and t h a t  t h e  q u e s t i o n  o f  p re judgmen t  i n t e r e s t  

s h o u l d  n o t  be l e f t  t o  t h e  C o u r t  o f  Appea ls  on remand, F l o r i d a  S t e e l  

shou ld  be den ied  t h e  i n t e r e s t  i t  seeks.  K i n g s  P o i n t s '  l e g a l  p o s i -  

t i o n  t h r o u g h o u t  t h i s  case has been compel 1 i n g  enough s o  t h a t  i t  

shou ld  n o t  have t o  bea r  t h e  burden o f  p re judgmen t  i n t e r e s t  t o  1 i t i -  

g a t e  t h e  q u e s t i o n .  

CONCLUSION AND RELIEF REQUESTED 

F o l l o w i n g  Logan & C l a r k ' s  abandonment o f  t h e  Envoy p r o j e c t ,  

s e c t i o n  7 1 3 . 0 6 ( 3 > ( e >  i n s t r u c t e d  K i n g s  P o i n t  t o  " d e t e r m i n e  t h e  amount 

due" F l o r i d a  S t e e l  and t o  "pay t h e  same i n  f u l l  o r  p r o r a t e  i n  t h e  

same manner as p r o v i d e d  i n  s u b s e c t i o n  ( 4 )  . . . "  (A. 1 7 ) .  S e c t i o n  

713 .06 (4>  c l e a r l y  r e c o g n i z e s  t h a t  t h e r e  may n o t  be a  f u n d  r e m a i n i n g  

s u f f i c i e n t  t o  pay a l l  l i e n s .  I t  e x p r e s s l y  p r o v i d e s  f o r  t h e  p r o  r a t a  

payment o f  l i e n s .  I t s  language demonst ra tes  a g a i n  t h a t  an o w n e r ' s  

l i a b i l i t y  i s  l i m i t e d  by  t h e  c o n t r a c t  p r i c e  as 713 .01 (3>  (A.  14)  

d e f i n e s  and a d j u s t s  i t ,  l e s s  p r o p e r  payments under  713 .06 (3> .  Here 

i t  i s  s t i p u l a t e d  t h a t  K i n g s  P o i n t  p a i d  o u t  hundreds o f  thousands 



more t h a n  t h e  c o n t r a c t  p r i c e  f o r  t h e  Envoy s h e l l .  Eve ry  penny K i n g s  

P o i n t  s p e n t  was e i t h e r  a  p r o p e r  payment t o  Logan & C l a r k  o r  a  r e a s -  

o n a b l e  c o m p l e t i o n  payment t o  Rogers & Ford .  F l o r i d a  S t e e l  had i t s  

eyes c o m p l e t e l y  open when i t  c o n t r a c t e d  w i t h  t h e  f i n a n c i a l l y  shaky 

Logan & C l a r k ,  and s h o u l d  n o t  be a l l o w e d  t o  t u r n  K i n g s  P o i n t  i n t o  

i t s  p e r s o n a l  i n s u r a n c e  company. F l o r i d a  S t e e l  , j u s t  1  i ke  Cop lan  

P i p e  & Supp ly  Co. and t h e  Owsley Lumber Co., was " i n  a  f a v o r a b l e  

p o s i t i o n  t o  d e t e r m i n e  t h e  e x t e n t  t o  wh ich  c r e d i t "  s h o u l d  be o f f e r e d  

t o  t h e  c o n t r a c t o r .  A l t o n  Towers, sup ra ,  262 So.2d a t  671. L i k e  

Cop lan and Owsley,  F l o r i d a  S t e e l  must  l o o k  f o r  payment t o  t h e  p a r t y  

w i t h  whom i t  c o n t r a c t e d .  

Fo r  a l l  t h e  reasons d i s c u s s e d  i n  t h i s  b r i e f ,  Respondents 

K i n g s  P o i n t  r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  c e r t i f i e d  q u e s t i o n  be 

answered " y e s " ;  t h a t  t h e  d e c i s i o n  o f  t h e  C o u r t  o f  Appea ls  f o r  t h e  

F o u r t h  D i s t r i c t  be a f f i r m e d ;  t h a t  t h i s  a c t i o n  be d i s m i s s e d  as t o  

K i n g s  P o i n t ;  and t h a t  K i n g s  P o i n t  be awarded i t s  a t t o r n e y s  f e e s  as 

r e q u e s t e d  i n  t h e  m o t i o n  accompanying t h i s  b r i e f .  
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