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INTRODUCTION 

This case comes before the Court on a question 

certified by the Fourth District Court of Appeal to be one of 

great public importance. Florida Steel Corporation, a 

materialman, brought an action in the 15th Judicial Circuit, 

Palm Beach County, to collect the monies due it for reinforcing 

steel sold to Logan & Clark, an insolvent contractor, used in 

construction of a condominium in West Palm Beach, owned by 

Adaptable Developments, Inc., et al. ( 'King's Point' ) against 

whose property Florida Steel also sought foreclosure of its 

mechanic's lien. At trial, a default was entered against Logan 

& Clark. All material issues of fact were stipulated to by 

Florida Steel and King's Point. After presentation of the 

stipulated facts and legal argument on King's Point's 

liability, Judge Thomas Sholts entered judgment in favor of 

Florida Steel for the principal amount of Florida Steel's 

claim, plus pre-judgment interest. On re-hearing, the Court 

struck the award of pre-judgment interest. 

Florida Steel appealed the denial of pre-judgment 

interest and King's Point cross-appealed the determination of 

liability. In January, 1985, the District Court of Appeal, 

with one dissent, reversed the trial court on the issue of 

liability but certified the principal issue to this court. The 

issue of pre-judgment interest was not reached. 

In this brief, Florida Steel Corporation, the 

petitioner, will be referred to alternately as 'Florida Steel' 
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or as 'petitioner.' King's Point Development Group will be 

referred to as 'King's Point,' 'the owner,' or 'respondent.' 

All persons not party to this appeal will be referred to by 

name. 

Throughout this brief, the symbol 'R' will stand for 

the Record on Appeal, and the symbol 'Aw will stand for the 

Appendix, separated from the brief by a tab. All emphasis in 

quotations or elsewhere is that of counsel, unless otherwise 

indicated. 
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STATEMENT OF THE CASE AND OF THE PACTS 

F l o r i d a  S tee l  C o r p o r a t i o n  was a  m a t e r i a l m a n  t o  a  now 

i n s o l v e n t  c o n t r a c t o r ,  Logan & C l a r k ,  I n c . ,  which c o n t r a c t e d  t o  

c o n s t r u c t  t h e  c o n c r e t e  s h e l l  o f  The Envoy, a  n i n e t e e n  s t o r y  

condominium b u i l d i n g  i n  West Palm Beach,  F l o r i d a ,  owned by some 

t e n  Texas  c o r p o r a t i o n s ,  a c t i n g  i n  a  p a r t n e r s h i p  known a s  K i n g ' s  

P o i n t  Development  Group ( " K i n g ' s  P o i n t " ) .  Logan & C l a r k  

u n i l a t e r a l l y  t e r m i n a t e d  i t s  work a t  The Envoy i n  A p r i l ,  1981 ,  

and  walked  o f f  t h e  j o b ,  when o n l y  s e v e n  t o  t e n  o f  t h e  n i n e t e e n  

f l o o r s  had b e e n  e r e c t e d .  ( ~ t  t e r m i n a t i o n ,  f l o o r s  7  t h r o u g h  

1 0  were i n  v a r i o u s  s t a g e s  o f  c o m p l e t i o n . )  By t h e  time t h a t  

Logan & C l a r k  wa lked  o f f  t h e  j o b ,  F l o r i d a  S t e e l  had  d e l i v e r e d  

more t h a n  $300,000 o f  s t e e l  t o  t h e  j ob  s i t e ,  $186,575.07 o f  

which  had n o t  b e e n  p a i d  f o r .  ( A .  6 ,  a n d  7  a t  11 3 b ( i )  a n d  

( i i ) ) .  I n  t i m e l y  f a s h i o n ,  o n  J u n e  1, 1981 ,  F l o r i d a  S t e e l  

C o r p o r a t i o n  f i l e d  i t s  Cla im o f  L i e n  ( A .  11, a t  ll 3b ( x x v i i i ) )  

l ~ e c a u s e  i t  u n i l a t e r a l l y  t e r m i n a t e d  t h e  c o n t r a c t  by  
w a l k i n g  o f f  t h e  j o b ,  e v e n  t h o u g h  i t  had n o t  b e e n  p a i d  f o r  work 
p e r f o r m e d  by i t  a n d  i t s  s u b c o n t r a c t o r s  a n d  m a t e r i a l m e n  i n  
F e b r u a r y ,  March a n d  A p r i l ,  1 9 8 1 ,  Logan & C l a r k ,  i n  a n  
a r b i t r a t i o n  p r o c e e d i n g  w i t h  K i n g ' s  P o i n t  ( t o  which  F l o r i d a  
S t e e l  was n o t  a  p a r t y ) ,  was found  n o t  e n t i t l e d  t o  r e c o v e r  o n  
t h e  c o n t r a c t  i t  b r e a c h e d .  ( A .  21). I n  a  s u b s e q u e n t  a t t a c k  o n  
t h e  a r b i t r a t o r s '  award ,  a g a i n  u n r e l a t e d  t o  t h i s  c a u s e  b u t  
i n c l u d e d  i n  K i n g ' s  P o i n t ' s  Appendix t o  i t s  i n i t i a l  F o u r t h  
D i s t r i c t  B r i e f ,  i t  was h e l d  t h a t  Logan & C l a r k  c o u l d  n o t  
r e c o v e r  f o r  t h e  F e b r u a r y ,  March a n d  A p r i l ,  1 9 8 1  work u n d e r  a  
t h e o r y  o f  quantum m e r u i t ,  b e c a u s e  n o  quantum m e r u i t  c l a i m  was 
m a d e .  ~ o ~ a n  & C l a r k ,  1nc.  v. ~ d a ~ t a b l ~  Deve lopments ,  I ~ c . ,  450 
So.2d 1189  ( F l a .  4 t h  DCA 1 9 8 4 ) .  T h e r e  h a s  n e v e r  b e e n  a  showing  
t h a t  t h e r e  was no v a l u e  added  d u r i n g  t h e  t h r e e  months  f o r  which  
Logan & C l a r k  was n e v e r  p a i d .  The p a r t i e s  have  s t i p u l a t e d  t h a t  
K i n g ' s  P o i n t  n e v e r  p a i d  anyone  f o r  t h e  work p e r f o r m e d  o n ,  o r  
m a t e r i a l s  f u r n i s h e d  t o ,  The Envoy d u r i n g  F e b r u a r y ,  March a n d  
A p r i l ,  1981 .  ( A .  9  a t  ll 3 b ( x i i ) - ( x i v ) ) .  
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and notified King's Point of same. Prior to that, and after, 

Florida Steel, though not in privity with it, complained to 

King's Point that it had not been paid. (A. 9, at 1 3b (xv)). 

Within a year of filing its Mechanic's Lien, Florida 

Steel brought an action in the lower court to foreclose it. 

After preliminary motions and agreements eliminating all other 

parties, Florida Steel and King's Point stipulated to all 

relevant facts (R. 3, 4, A. 5-13). The trial court determined 

the case on the stipulation of facts and argument of counsel. 

Succinctly, the Stipulation provided as follows: 

1. King's Point, as owner, through an agent, 

contracted with Logan & Clark, Inc. to build a concrete shell 

for The Envoy for $3,305,010. (A. 5, 6 and 11, at 1 3b (xxix)). 

2. Florida Steel provided Logan & Clark, Inc. with 

specially fa~ricated reinforcing steel bars which were 

incorporated into the shell. For shipments during November and 

December, 1980 and January, 1981, King's Point paid Florida 

Steel for the steel by check jointly made payable to Logan & 

Clark and Florida Steel. (A. 8 at 11 3b(vii)). King's Point 

has not paid Florida Steel, or Logan & Clark for Florida 

Steel's February, March and April, 1981 deliveries of steel. 

(A. 9 at II 3b(xiv)). By the time Logan & Clark walked off the 

job, Florida Steel had delivered to the jobsite, but had not 

received payment for, $186,575.07 of steel. (A. 7 at 

3b(iii)). 

3. By early April, 1981, when Logan & Clark stopped 

working on The Envoy, King's Point had properly paid $782,100 
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of Logan & Clark, Inc.'s $3,305,010 contract amount, either to 

Logan & Clark, Inc., or to suppliers or subcontractors of Logan 

& Clark, Inc. on its behalf. (A. 11 at q 3b(xxix)). 

4. Florida Steel, on June 1, 1981, timely filed its 

Claim of Lien for $186, 575.07. Florida Steel completely 

complied with all aspects of the Mechanics' Lien Law (including 

the original Notice to Owner). (A. 11 at 3b(xxviii)). 

5. King's Point interviewed potential replacement 

contractors in March, 1981, before Logan & Clark terminated. 

(A. 10 at f 3b(xx). No replacement contractor was hired until 

King's Point contracted with Rogers & Ford to complete Logan & 

Clark, Inc.'s work for more than the $2,522,010 remaining under 

the Logan & Clark, Inc. contract. Work resumed after a new 

Notice of Commencement was filed on January 6, 1982. (A. 11 

and 12 at 3b(xxvii), (xxix) and (xxxi)). In essence, 

therefore, between what it paid Logan & Clark, Inc. and its 

suppliers ($782,100)~ together with what it obligated itself to 

pay Rogers & Ford to complete the shell, King's Point ended up 

paying more for the concrete shell than the $3,305,010 which 

Logan & Clark, Inc. had agreed to construct it for. (A. 11 at 

11 3b(xxix)). On top of that, since Florida Steel had not been 

paid, it demanded $186,575.07 more from King's Point on account 

of the Mechanic's Lien it filed for steel supplied during the 

"Logan & Clark, Inc. era." 

6. Although, as required by F. S. S 713.13, King's 

Point filed a new Notice of Commencement prior to Rogers & 

Ford's recommencement of work in January, 1982 (A. 12 at V 
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3 b ( x x x i ) ) ,  ( t h e  a b a n d o n e d  p r o j e c t  h a v i n g  b e e n  i d l e  s i n c e  A p r i l ,  

1 9 8 1 ) ,  i t  n e v e r  f i l e d  n o r  s e r v e d  u p o n  l i e n o r s ,  a n  A f f i d a v i t  o f  

I n t e n t  t o  Hecommence p u r s u a n t  t o  F. S .  S 7 1 3 . 0 7 ( 4 )  ( A .  1 2  a t  1 

3 b ( x x x i i ) ) .  

The  t r i a l  c o u r t  f o u n d  a s  a matter o f  law t h a t  s i n c e  

Logan & C l a r k  t e r m i n a t e d  work a t  T h e  Envoy i n  Apr i l ,  1 9 8 1 ,  a n d  

s i n c e  K i n g ' s  P o i n t  d i d  n o t  r e s u m e  work u n t i l  J a n u a r y ,  1 9 8 2 ,  

a f t e r  a n i n e  month  a b a n d o n m e n t  o f  t h e  p r o j e c t ,  K i n g ' s  P o i n t  h a d  

a n  o b l i g a t i o n  p e r  F. S .  S 7 1 3 . 0 7 ( 4 )  a n d  F.S. S 7 1 3 . 0 6 ( 3 ) ( e )  t o  

e i t h e r  p a y  l i e n o r s  i n  f u l l  o r  p r o  r a t a ,  o r  t o  f i l e  a n  A f f i d a v i t  

o f  I n t e n t  t o  Recommence C o n s t r u c t i o n ,  a n d  t h a t  s i n c e  i t  h a d  

d o n e  n e i t h e r ,  i t  was l i a b l e  t o  F l o r i d a  S t e e l  f o r  t h e  

$186 ,575 .07  d u e  i t ,  b e c a u s e  t h e r e  was e n o u g h  rnoney i n  K i n g ' s  

P o i n t ' s  h a n d s  a t  t h e  time o f  a b a n d o n m e n t  o f  t h e  i m p r o v e m e n t  

( i . e .  a b a l a n c e  o f  inore t h a n  $ 2 , 5 2 2 , 9 1 0  l e f t  u n d e r  t h e  Logan & 

C l a r k ,  I n c .  c o n t r a c t ) ,  t o  p a y  a l l  l i e n o r s  i n  f u l l .  S i n c e  

K i n g ' s  P o i n t  d i d  n o t  p a y  f r o m  t h e  f u n d s  f o u n d  t o  h a v e  b e e n  i n  

i t s  p o s s e s s i o n  o n  t h e  d a t e  t h e  l i e n  was f i l e d ,  t h e  C o u r t  

e n t e r e d  j u d g m e n t  f o r  F l o r i d a  Steel  f o r  t h e  $ 1 8 6 , 5 7 5 . 0 7 ,  p l u s  

p r e - j u d g m e n t  i n t e r e s t  a t  t h e  s t a t u t o r y  r a t e  f r o m  J u n e  1, 1 9 8 1  

( t h e  l i e n  d a t e )  u n t i l  t h e  d a t e  o f  t h e  F i n a l  J u d g m e n t ,  w h i c h  

i n t e r e s t  a m o u n t e d  t o  $ 4 1 , 5 4 2 . 9 6 .  (R. 8 0 - 8 2 ) .  A f t e r  a M o t i o n  

f o r  R e h e a r i n g  was f i l e d  b y  K i n g ' s  P o i n t ,  o n  J a n u a r y  3 1 ,  1 9 8 4 ,  

t h e  C o u r t  d e l e t e d  t h e  p r e - j u d g m e n t  i n t e r e s t  a w a r d  o f  

$41 ,542 .96 .  (R .  1 0 5 - 1 0 8 ) .  T h e  d e n i a l  o f  p r e - j u d g m e n t  i n t e r e s t  

p r e c i p i t a t e d  F l o r i d a  S t e e l ' s  N o t i c e  o f  A p p e a l  f i l e d  o n  F e b r u a r y  

27 ,  1 9 8 4 .  K i n g ' s  P o i n t  t h e n  c r o s s - a p p e a l e d  t h e  p r i n c i p a l  
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a w a r d ,  a r g u i n g  t h a t  s i n c e  c o m p l e t i o n  cos t s  f o r  t h e  1 9 8 2  

c o n t r a c t  a re  p r o p e r  p a y m e n t s  u n d e r  A l t o n  Towers ,  I n c .  v. C o p l a n  

P i p e  & S u p p l y  Co., t h e y  s h o u l d  b e  s u b t r a c t e d  f r o m  t h e  b a l a n c e  

l e f t  u n d e r  t h e  Logan  & C l a r k  c o n t r a c t ,  l e a v i n g  n o t h i n g  t o  p a y  

F l o r i d a  S t e e l .  On J a n u a r y  22 ,  1 9 8 5 ,  a two j u d g e  m a j o r i t y  o f  

t h e  F o u r t h  D i s t r i c t  a g r e e d ,  a n d  r e v e r s e d  t h e  t r i a l  c o u r t  i n  a 

s h o r t  o p i n i o n  (A. 1 2 ,  b u t ,  w i t h  t h e  d i s s e n t e r ,  c e r t i f i e d  t h e  

f o l l o w i n g  q u e s t i o n  t o  t h i s  C o u r t  a s  o n e  o f  g r e a t  p u b l i c  

i m p o r t a n c e :  

DOES THE RULING I N  ALTON TOWERS. INC. V .  - - 

COPLAN P I P E  & SUPPLY CO., 262 So.2d 6 7 1  ( F l a .  
1 9 7 2 )  APPLY TO A  SITUATION WHERE A 
CONSTRUCTION PROJECT I S  INTERRUPTED FOR A  
SIGNIFICANT PERIOD OF TIME BY THE 
CONTRACTOR'S ABANDONMENT OF THE JOB SITE? 

'Tne Notice t o  I n v o k e  t h i s  C o u r t ' s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  was f i l e d  w i t h  t h e  F o u r t h  ~ i s t r i c t  C o u r t  o f  A p p e a l  

o n  F e b r u a r y  1 2 ,  1 9 8 5 .  
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I S S U E S  PRESENTED FOR REVIEW 

F I R S T  I S S U E  

WHETHER? WHERE CONSTRUCTION ON A  P R O J E C T  IS  
INTERRUPTED FOR A  S I G N I F I C A N T  P E R I O D  O F  
T I M E ?  AND THE OWNER F I L E S  A  NEW N O T I C E  O F  
COMMENCEMENT AFTER DEFAULT OR ABANDONMENT, 
THE R U L I N G  I N  ALTON TOWERS, I N C .  V. COPLAN 
P I P E  h S U P P L Y  CO. 2 6 2  S O . 2 d  671  ( F l a .  1 9 7 2 )  
IS  I N A P P L I C A B L E ?  OR RATHER? WHETHER THE 
CLEAR L E G I S L A T I V E  D I C T A T E  O F  F .  S. 
S 7 1 3 . 0 6 ( 3 ) ( e )  A P P L I E S ,  R E Q U I R I N G  THE OWNER 
T O  PAY ALL L I E N O R S  I N  FULL OR PRO RATA? 
P R I O R  TO RECOMMENCEMENT? 

SECOND I S S U E  

WHETHER THE T R I A L  COURT ERRED I N  DENYING 
PHE-JUDGMENT I N T E R E S T  TO THE P L A I N T I F F  
LIENHOLDER? WHERE NO QUESTION E X I S T E D  ABOUT 
THE V A L I D I T Y  AND AMOUNT O F  P L A I N T I F F ' S  
CLAIM? AND THE MECHANIC'S L I E N  LAW REQUIRED 
THE DEFENDANT-OWNER TO PAY THE P L A I N T I F F  THE 
L I Q U I D A T E D  SUM I N  FULL TWO AND A  HALF YEARS 
BEFORE T R I A L ?  

-8-  
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SUMMARY OF THE ARGUMENT 

When c o n s t r u c t i o n  of  an  improvement c e a s e s ,  r e s t a r t i n g  

t h e  job u s u a l l y  adds  t o  p r o j e c t  c o s t s .  Whether an owner c an  

deduc t  t h e  e x t r a  c o s t s  s u f f e r e d  i n  r e s t a r t i n g  t h e  job i s  

covered by F l o r i d a  S t a t u t e s  S713.06, which d e a l s  wi th  'proper  

payments. '  I f  payment o f  t h e  e x t r a  c o s t s  is u l t i m a t e l y  deemed 

p rope r ,  t hen  t h e i r  amount may b e  t aken  from t h e  ' c o n t r a c t  

p r i c e m  which t h e  owner ha s  w i th  t h e  c o n t r a c t o r ,  t o  de t e rmine  

how much of  a  fund ex i s t s  f o r  payment of  mechanics '  l i e n s .  I f  

t h e i r  payment is n o t  deemed p rope r ,  t hen  t h e  fund w i l l  n o t  be 

reduced a c c o r d i n g l y .  

Alton Towers, I nc .  v .  Coplan P ipe  & Supply Co., 262 

So.2d 671 ( F l a .  1 9 7 2 ) ,  ho ld s  t h a t  e x t r a  c o s t s  i n  comple t ing  t h e  

work under t h e  c o n t r a c t  of a  bankrup t  c o n t r a c t o r  may b e  

deduc ted  by an  owner t o  d imin i sh  t h e  funds  i n  i t s  hands l e f t  t o  

pay unpaid mechanics '  l i e n h o l d e r s .  The r u l e  i n  Alton Towers, 

however, does  n o t  a d d r e s s  a l l  s i t u a t i o n s  of c o s t  o v e r r u n s  o r  

p r o j e c t  i n t e r r u p t i o n ,  because  t h a t  c a s e  d i d  n o t  d e a l  w i t h  c o s t  

ove r runs  i n c u r r e d  i n  r e s t a r t i n g  abandoned improvements.  I t  

d e a l t  o n l y  wi th  an  abandoned c o n t r a c t .  

I t  was unnecessa ry  f o r  t h i s  Court  t o  reach  t h e  issue 

of  abandoned improvements i n  Al ton Towers, because  t h e  c a s e  d i d  

n o t  d e a l  w i t h  i t .  Accordingly ,  t h e  s i t u a t i o n  s p e c i f i c a l l y  

t r e a t e d  by F l o r i d a  S t a t u t e s  § 7 1 3 . 0 6 ( 3 ) ( e )  was n o t  a d d r e s s e d ,  

no r ,  obv ious ly ,  was t h e  p o l i c y  c l e a r l y  embodied i n  F l o r i d a  

S t a t u t e s  §713 .07(4) .  These two s t a t u t e s  d e a l  w i t h  t h e  owner ' s  

l i a b i l i t y ,  on abandonment of  an improvement, t o  pay a l l  
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lienors, the full amount of their claims, up to the amount that 

there are funds left in the owner's hands under the general 

contract on which construction ceased. As a result, it was the 

obligation of the owner in this case to pay all lienors, 

specifically Florida Steel, the $186,575.07 stipulated to be 

the amount of its perfected lien claim. 

Simply stated, the issue is one of priority, which is 

clearly set forth in S713.07 which is titled 'Priority of 

liens. ' Under the clear language contained there, all 

mechanics' liens relate back to the Notice of Commencement 

filed by the owner at the start of the job. Where a second 

Notice of Commencement is filed, all liens arising under the 

contract referred to in that notice relate back to the second 

Notice of commencement, which, by definition, will be second in 

time, and therefore, second in right. Monies due on the 

contract referred to in the first Notice of commencement must 

first be paid to first priority lienholders. There is no 

authority under the Mechanic's Lien Law for 'jumpingn second in 

time lienors, or their claims, to a priority over the liens 

which are first in time. Alton Towers does not provide that 

authority, for it does not deal with the situation where the 

owner files two successive Notices of Commencement, to 

commemorate two separate job starts -- here, one in 1980 and a 
second in 1982. While there is a procedure (F. S. §713.07(4)) 

which allows an owner to reverse natural priorities by filing 

and serving an 'Affidavit of Intent to Recommence,'' the owner 

in this case stipulated that it did not file such an Affidavit. 
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I 
Finally, because an owner's obligation is to pay liens 

on abandonment of an improvement, a sum certain was due to 

I Florida Steel on a date certain, from a definite fund. 

Accordingly, Florida Steel should receive pre-judgment interest. 
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ARGUMENT ON THE CERTIFIED QUESTION 

WHERE CONSTRUCTION ON A PROJECT I S  
INTERRUPTED FOR A SIGNIFICANT PERIOD OF 
TIME, AND THE OWNER FILES A NEW NOTICE OF 
COMMENCEMENT AFTER DEFAULT OR ABANDONMENT, 
THE RULING I N  ALTON TOWERS, INC. V .  COPLAN 
PIPE & SUPPLY CO., 262 So.2d 6 7 1  ( F l a .  1 9 7 2 )  
I S  INAPPLICABLE; RATHER , THE CLEAR 
LEGISLATIVE DICTATE OF F. S .  § 7 1 3 . 0 6 ( 3 ) ( e )  
APPLIES, R E Q U I R I N G  THE OWNER TO PAY ALL 
LIENORS I N  FULL OR PRO HATA, PRIOR TO 
RECOMMENCEMENT. 

When work o n  a c o n s t r u c t i o n  p r o j e c t  s t o p s ,  r e s t a r t i n g  

t h e  j o b  u s u a l l y  a d d s  t o  t h e  o v e r a l l  c o s t .  On s t u d y ,  i t  i s  

c lea r  t h a t  F l o r i d a  S t a t u t e s  § 713 .06 ,  i n  p a r t ,  d e a l s  w i t h  

w h e t h e r  t h e  c o s t  t o  c o m p l e t e  may b e  t a k e n  f r o m  t h e  g e n e r a l  

c o n t r a c t ,  a s  a p r o p e r  payment ,  o r  w h e t h e r  t h e  owner b e a r s  t h e  

c o s t .  The d i s t i n c t i o n  is made by d e t e r m i n i n g  w h e t h e r  t h e  

improvement  i s  a b a n d o n e d  ( a f t e r  work s t o p p a g e )  u n t i l  s u c h  time 

t h a t  t h e  owner g e t s  t h e  j o b  g o i n g  a g a i n ,  or  w h e t h e r  t h e  owner  

k e e p s  t h e  j o b  g o i n g ,  w i t h o u t  a b a n d o n i n g  t h e  improvemen t .  Where 

t h e  l a t t e r  s i t u a t i o n  o c c u r s ,  t h e  owne r ,  who is w i t h o u t  f a u l t ,  

w i l l  n o t  b e  f o r c e d  t o  "pay  twice, '  t h a t  is ,  more  t h a n  t h e  

o r i g i n a l  c o n t r a c t  p r i c e .  An example  i s  f o u n d  i n  A l t o n  Towers ,  

I n c .  v .  Cop l an  P i p e  & S u p p l y  Co., 262  So.2d 6 7 1  ( F l a .  1 9 7 2 1 ,  

w h e r e  a p lumber  w i t h  a d i r e c t  c o n t r a c t  w i t h  t h e  owner  wen t  

b a n k r u p t .  The c o s t  t o  c o m p l e t e  t h e  p l u m b i n g  c o n t r a c t  w i t h  a 

r e p l a c e m e n t  c o n t r a c t o r ,  t o g e t h e r  w i t h  t h e  a l r e a d y  p a i d  m o n i e s  

t o  t h e  b a n k r u p t ,  were s u c h  t h a t  t h e  o w n e r ' s  t o t a l  c o s t  f o r  t h e  

p l u m b i n g  work e x c e e d e d  t h e  amount  o f  t h e  c o n t r a c t  w i t h  t h e  

b a n k r u p t .  T h i s  C o u r t  a p p l i e d  t h e  c l ea r  l a n g u a g e  o f  F. S .  

S 7 1 3 . 0 6 ( 1 )  and  d e n i e d  t h e  b a n k r u p t ' s  c r e d i t o r  r e c o v e r y  u n d e r  
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his properly filed mechanic's lien. 

It must be emphasized, however, that Alton Towers 

demonstrates a non-owner cessation of work, and no abandonment 

of an improvement, Neither this Court, nor any district court, 

has interpreted those sections of the Mechanics' Lien Law which 

Florida Steel maintains control this case, As a result, 

indiscriminate application of Alton Towers, which does not 

distinguish between the two types of construction cessation, 

conflicts with the plain meaning of F, S. S713.06(3) and 

S713.07(4), which will be more fully addressed below. The fact 

is, Alton Towers did not address the same situation as is 

presented here. 

The Parties' Positions: 

Florida Steel's position is simply that the Mechanic's 

Lien Law allows for only one answer to the certified question: 

"No. Alton Towers only applies where the initial construction 

is completed without interruption, under a single Notice of 

Commencement. Sequential Notices of Commencement establish 

sequential 'anchor dates' to which lien claims relate. 

Subtraction of payments made to Phase 11l claimants from what 

remains froin the contract to pay Phase I claims violates the 

clear legislative intent manifested in F. S. S713,07(4). In a 

1 ~ s  used throughout this brief, "Phase I' lienors 
will refer to those contractors, materialmen, etc. who provide 
services and materials to an improvement before work stoppage 
and idling of the improvement; 'Phase 11" lienors will be those 
who provide labor, materials, etc. after work on the abandoned 
improvement has been recommenced. 
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c a s e  where a  second N o t i c e  o f  Commencement i s  f i l e d ,  a s  h e r e ,  

w i t h o u t  a n  A f f i d a v i t  o f  I n t e n t  t o  Recommence, Al ton  Towers is  

i n a p p l i c a b l e ,  and t h e  owner must f o l l o w  F. S. S 7 1 3 . 0 6 ( 3 ) ( e )  by  

pay ing  a l l  l i e n s  i n  f u l l  a t  t h e  t i m e  of  abandonment, o r ,  i f  

t h e r e  is i n s u f f i c i e n t  money remain ing  i n  t h e  c o n t r a c t  a t  t h e  

t i m e  o f  abandonment, t h e n  pro - r a t a  a c c o r d i n g  t o  t h e  p r i o r i t i e s  

s e t  f o r t h  i n  § 7 1 3 . 0 6 ( 4 ) . "  

King ' s  P o i n t ,  c o n v e r s e l y ,  r e sponds  t o  t h e  c e r t i f i e d  

q u e s t i o n ,  "Yes, i n  - a l l  c a s e s  where a p r o p e r  new N o t i c e  o f  

Commencement i s  f i l e d ,  t h e  r e a s o n a b l e  c o s t  t o  comple te  must be  

s u b t r a c t e d  from t h e  c o n t r a c t  p r i c e  t o  s e e  i f  t h e  'Phase  I '  

l i e n o r s  w i l l  g e t  p a i d ,  because  o t h e r w i s e  i f  n o t  s o  s u b t r a c t e d ,  

t h e  owner may end up pay ing  more, i n  v i o l a t i o n  o f  F. S. 

§713 .06(1) .  Al ton  Towers, I n c .  v.  Coplan P i p e  6 Supply ,  262 

So.2d 671 ( F l a .  19721, i s  a  'winner  take a l l '  p r e c e d e n t  f o r  t h e  

i n s t a n t  c a s e ,  a s  i t  i s  i d e n t i c a l  t o  t h e  p r e s e n t  one  i n  a l l  

m a t e r i a l  r e s p e c t s . "  

F l o r i d a  S t e e l ' s  p o s i t i o n  must b e  upheld  because  Al ton  

Towers i s  e a s i l y  d i s t i n g u i s h a b l e  from t h e  c a s e  a t  b a r .  I n  

Al ton  Towers, i t  i s  t r u e ,  t h e  owner, a s  h e r e ,  d i r e c t l y  h i r e d  

t h e  d e f a u l t i n g  c o n t r a c t o r ,  and had t o  pay a n o t h e r  c o n t r a c t o r  

( t o  f i n i s h  t h e  f i r s t  c o n t r a c t o r ' s  work) a n  a d d i t i o n a l  amount 

such  t h a t  when t h e  c o s t  t o  f i n i s h  was added t o  t h e  p r o p e r  

payments a l r e a d y  made t o  t h e  d e f a u l t i n g  c o n t r a c t o r ,  t h e  o w n e r ' s  

c o s t  f o r  such  work exceeded t h e  o r i g i n a l  c o n t r a c t  p r i c e .  Thus, 

i n  Al ton  Towers, when t h e  b a n k r u p t  c o n t r a c t o r ' s  s u p p l i e r  f i l e d  

a  l i e n  a g a i n s t  t h e  p r o j e c t ,  t h e  owner was h e l d  n o t  l i a b l e .  
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However, a u n i v e r s a l  p r i n c i p l e  s u c h  a s  " l i e n o r s  on  t h e  

p re -abandonment  ' p h a s e '  a l w a y s  g e t  p a i d  a f t e r  p o s t  abandonmen t  

recommencement l i e n o r s "  may n o t  be e x t r a p o l a t e d  f r o m  A l t o n  

Towers  a n d  u s e d  h e r e ,  b e c a u s e  i n  A l t o n  Towers  i t  was a p lumber  

who a b a n d o n e d  h i s  c o n t r a c t ,  b u t  t h e  improvement  i t s e l f  was 
n e v e r  abandoned !  A l t o n  Towers  was n o t  a  " P h a s e  I v s .  P h a s e  11" 

case. T h i s  C o u r t ' s  1 9 7 2  o p i n i o n  d o e s  n o t  t e l l  u s  t h a t  when 

t h i s  o n e  c o n t r a c t o r  ( a l b e i t  w i t h  a d i r e c t  c o n t r a c t )  went  i n t o  

b a n k r u p t c y  a n d  a b a n d o n e d  t h e  c o n t r a c t ,  a t  t h e  same time t h e  

e l e c t r i c a l  c o n t r a c t o r ,  t h e  m e c h a n i c a l  c o n t r a c t o r ,  t h e  

s t r u c t u r a l  w o r k e r s ,  t h e  masons ,  t h e  g l a s s  c o n t r a c t o r s ,  t h e  

r o o f e r s ,  a n d  e v e r y b o d y  e l s e  wa lked  o f f  t h e  j ob ,  c e a s e d  

c o n s t r u c t i o n ,  g r o u n d  a c t i o n  o n  t h e  m u l t i - s t o r y  a p a r t m e n t  

b u i l d i n g  t o  a h a l t ,  a n d  c a u s e d  t h e  improvement  t o  s i t  i d l e  f o r  

many months  u n t i l  a new N o t i c e  o f  Commencement was f i l e d .  N O ,  

t h e  o p i n i o n  n e i t h e r  s t a t e s  t h a t ,  n o r  i m p l i e s  i t .  No m e n t i o n  i s  

e v e n  made t h a t  t h e  p l u m b i n g  work was a b a n d o n e d .  S i m p l y ,  o n e  

c o n t r a c t o r  l e f t  t h e  j o b ,  b u t  a p p a r e n t l y  t h e  b u i l d i n g  c o n t i n u e d  

w i t h o u t  s e r i o u s l y  m i s s i n g  a  bea t .  

I n  A l t o n  Towers  t h e  C o u r t  was f a c e d  w i t h  a l l o c a t i o n  o f  

a g i v e n  amount  o f  money f o r  a  p l u m b i n g  c o n t r a c t  among t h o s e  who 

worked o n  t h e  same c o n t r a c t ,  a n d  whose claims a l l  h a v e  t h e  same 

e f f e c t i v e  d a t e ,  i . e .  t h e  s i n g l e  N o t i c e  o f  Commencement w h i c h  

was f i l e d  a t  t h e  b e g i n n i n g  o f  t h e  p r o j e c t ,  back t o  wh ich  a l l  

l i e n o r s '  claims r e l a t e .  F.  S.  § 7 1 3 . 0 7 ( 1 ) .  Thus ,  when p e r s o n s  

c l a i m i n g  u n d e r  t h e  p l u m b i n g  c o n t r a c t  made claims, a l l  s u c h  

claims r e l a t e d  back  t o  t h a t  s i n g u l a r  N o t i c e  o f  Commencement. 
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I n  t h e  case a t  b a r ,  a N o t i c e  o f  Commencement was f i l e d  i n  t h e  

F a l l  o f  1 9 8 0 , ~  t o  wh ich  F l o r i d a  S t e e l ' s  l i e n  r e l a t e d ,  a n d  a 

new s e c o n d  N o t i c e  o f  Commencement was f i l e d  on  J a n u a r y  6 ,  1 9 8 2  

( A .  1 2 ,  a t  Y 3 b ( x x x i ) )  t o  which a l l  c o m p l e t i o n  l i e n o r s '  c la ims 

r e l a t e d .  By f i l i n g  a new N o t i c e  o f  Commencement, w i t h o u t  

r e v e r s i n g  t h e  p r i o r i t i e s  ( e s t a b l i s h e d  c h r o n o l o g i c a l l y  by  t h e  

two " s t a r t s n  o n  t h e  p r o j e c t )  t h e  " c o m p l e t i o n  l i e n s "  were s e c o n d  

i n  time, s e c o n d  i n  r i g h t  t o  F l o r i d a  S t e e l ' s  l i e n ,  which  h a d  t h e  

e a r l i e r  e f f e c t i v e  d a t e  o f  t h e  F a l l  o f  1 9 8 0 .  The owner had  n o  

r i g h t  t o  use m o n i e s  f o r  claims a t t a c h i n g  t o  t h e  p r o p e r t y  a s  o f  

t h e  F a l l  o f  1980  t o  s a t i s f y  claims wh ich  d i d  n o t  a t t a c h  t o  t h e  

p r o p e r t y  u n t i l  J a n u a r y ,  1 9 8 2 ,  w i t h o u t  t a k i n g  a d v a n t a g e  o f  t h e  

p r i o r i t y  s w i t c h i n g  mechanism o f  - F l a .  - S t a t .  § 7 1 3 . 0 7 ( 4 ) .  I n  

A l t o n  Towers ,  C o p l a n t s  l i e n  was n o t  p r i o r  t o  t h e  f i n i s h i n g  

c o n t r a c t o r ' s  l i e n ,  a s  t h e y  a l l  r e l a t e d  back  t o  t h e  - same N o t i c e  

o f  Commencement d a t e .  The issue i n  t h a t  case was a l l o c a t i o n  o f  

a l i m i t e d  amount  o f  money t o  a g r e a t e r  number o f  c l a i m s ,  all 

e q u a l  in d i g n i t y ,  u n l i k e  t h e  i n s t a n t  case. 

The A l t o n  Towers  o p i n i o n  u n e q u i v o c a l l y  r e c i t e s  t h a t  

" b o t h  p a r t i e s  c o m p l i e d  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  [ 4 e c h a n i c s t  

L i e n  Law," 262 So.2d a t  671,  a n d  f u r t h e r  q u o t e s ,  a n d  h i g h -  

2 ~ h e  r e c o r d  is s i l e n t  a s  t o  t h e  e x a c t  d a t e  o f  t h e  
f i r s t  N o t i c e  o f  Commencement f o r  The Envoy. However,  t h a t  a 
p r o p e r  N o t i c e  o f  Commencement was f i l e d  i s  n o t  d i s p u t e d .  S i n c e  
t h e  f i r s t  payment  was made f o r  November, 1980  work,  f o r  t h a t  
payment  t o  b e  p r o p e r ,  a s  s t i p u l a t e d ,  t h e  N o t i c e  o f  Commencement 
h a d  t o  h a v e  b e e n  f i l e d  b e f o r e  t h e n ,  b u t  n o t  e a r l i e r  t h a n  30 
d a y s  b e f o r e  t h a t .  F. S.  § 7 1 3 . 1 3 ( 2 ) .  The n o t i c e  was t h e r e f o r e  
f i l e d ,  p r o b a b l y ,  i n  O c t o b e r ,  1980 ,  b u t  w i l l  b e  r e f e r r e d  t o  a s  
" t h e  F a l l  o f  1 9 8 0 "  h e r e a f t e r .  
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l i g h t s ,  c e r t a i n  p o r t i o n s  o f  - F l a .  - S t a t .  S 7 1 3 . 0 6 ( 1 )  , 3  wh ich  

f o r e c a s t s  t h e  d i s t i n g u i s h i n g  c i r c u m s t a n c e s  o f  t h e  case a t  b a r .  

S u b s e c t i o n  ( 3 )  o f  t h e  s e c t i o n ,  i n  p a r t i c u l a r  S e c t i o n  

7 1 3 . 0 6 ( 3 ) ( e )  p r o v i d e s  t h a t  

I f  t h e  improvement  is a b a n d o n e d  b e f o r e  
c o m p l e t i o n ,  t h e  owner s h a l l  d e t e r m i n e  t h e  
amount d u e  e a c h  l i e n o r  g i v i n g  n o t i c e  a n d  
s h a l l  p a y  same i n  f u l l ,  o r  p r o r a t e  i n  t h e  
same manner  a s  p r o v i d e d  i n  s u b s e c t i o n  ( 4 ) . 4  

3 ~ h e  p o r t i o n  o f  t h e  s t a t u t e  q u o t e d  i n  A l t o n  Towers ,  
r e p r i n t e d  i n  t h i s  f o o t n o t e ,  is e s s e n t i a l l y  t h e  p r e s e n t  f o r m  o f  
t h e  s e c t i o n ;  a f e w  words  a r e  c h a n g e d ,  b u t  t h e  m e a n i n g  i s  
u n a l t e r e d :  

(1) A m a t e r i a l m a n  o r  l a b o r e r ,  e i t h e r  o f  
whom i s  n o t  i n  p r i v i t y  w i t h  t h e  owner ,  o r  a 
s u b c o n t r a c t o r  who c o m p l i e s  w i t h  t h e  
p r o v i s i o n s  o f  p a r t  I o f  t h i s  c h a p t e r  a n d  i s  
s u b j e c t  t o  t h e  l i m i t a t i o n s  t h e r e o f ,  s h a l l  
h a v e  a l i e n  o n  t h e  r e a l  p r o p e r t y  improved  
f o r  a n y  money t h a t  s h a l l  be owing  t o  him f o r  
l a b o r ,  s e r v i c e s  o r  m a t e r i a l s  f u r n i s h e d  i n  
a c c o r d a n c e  w i t h  h i s  c o n t r a c t  a n d  w i t h  t h e  
d i r e c t  c o n t r a c t .  T h e  t o t a l  amount  o f  a l l  
l i e n s  a l l o w e d  u n d e r  p a r t  I o f  t h i s  c h a p t e r  
f o r  f u r n i s h i n g  l a b o r ,  s e r v i c e s  o r  m a t e r i a l  
c o v e r e d  by  a n y  c e r t a i n  d i r e c t  c o n t r a c t  s h a l l  
n o t  e x c e e d  t h e  amount  o f  t h e  c o n t r a c t  p r i c e  
f i x e d  b y  s a i d  d i r e c t  c o n t r a c t  e x c e p t  a s  
p r o v i d e d  i n  s u b s e c t i o n  ( 3 )  o f  t h i s  s e c t i o n .  

[ E m p h a s i s  s u p p l i e d  i n  t h e  
o r i g i n a l ] .  

I t  i s  s u b m i t t e d  t h a t  s u b s e c t i o n  ( 3 ) ,  d i s c u s s e d  n e x t  a t  t e x t ,  
p r o v i d e s  t h e  e x c e p t i o n .  

4 p l a i n l y ,  t h e  s t a t u t e  would b e  c l e a r e r  i f  i t  r e a d  ". . . The owner s h a l l  d e t e r m i n e  t h e  amount  d u e  e a c h  l i e n o r  the 
time o f  abandonmen t . "  The q u e s t i o n  f o r  t h e  owner i s  s i m p l e  --  
"When work o n  my improvemen t  was a b a n d o n e d ,  how much s t e e l  o f  
y o u r s  was on  my p r o p e r t y  f o r  which  you we re  n o t  p a i d ? "  S e c t i o n  
7 1 3 . 0 6 ( 3 ) ( e )  d i r e c t s  t h e  owner t o  d e t e r m i n e  t h e  amount  d u e ,  b u t  
i t  d o e s  n o t  s a y  p r e c i s e l y  when t h i s  d e t e r m i n a t i o n  mus t  be 
made.  A s  w i l l  be a r g u e d  s h o r t l y ,  i t  c o n t r a v e n e s  p o l i c y  t o  

B E R M A N  & ERGAS,  7 5 0  R IVERGATE PLAZA,  444 B R I C K E L L  AVENUE,  MIAMI,  FLORIDA 33131 



There is no similar requirement for post-default full payment 

when a contractor merely defaults or abandons a contract but 

the improvement is not abandoned, This section springs to life 

only when the improvement is abandoned, which is the case 

here. Alton Towers involves a plumbing contract abandonment. 

The statute, under the facts of this case, required the owner 

to do certain things which the statute, under the facts of the 

Alton Towers case, did not require the owner to do there. 

Thus, this Court could correctly say in Alton Towers, "Both 

parties complied with the requirements of the Mechanics' Lien 

Law," but the same cannot be said of the owner here. Here it 

was only stipulated that Florida Steel complied with the 

Mechanics' Lien Law. (A. 11 at y3b(xxviii)). 

King's Point's natural response to this is that while 

King's Point may not have paid the lien in full, it otherwise 

complied by paying Florida Steel a pro rata amount of what was 

left under the direct contract (after determination a few years 

later), i.e. , there was nothing left, so a pro rata amount of 
nothing is zero. This is the legerdemain that is so crucial to 

be wary of. By assuming its conclusion, that owners have an 

[fn.4 (con't) 1 allow the owner to make the determination of how 
much is due months or years after abandonment, so a statutory 
construction that the determination and payment should be made 
at the time of abandonment is the only logical one. F. S. 
§713.07(4) provides some insight into the ambiguity. It 
dictates that "the owner . . . may pay - all lienors . . . prior 
to recommencement . . . . - " (or file an affidavit prior to 
recommencement). In either event, the owner is required to 
take action with respect to Phase I lienors p r o  - to 
recommencinq construction. 
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i n a l i e n a b l e  r i g h t  t o  s u b t r a c t  c o m p l e t i o n  c o s t s  (whenever  

d e t e r m i n e d ,  whenever  i n c u r r e d )  o n  abandoned  improvemen t s ,  i t  

s h i f t s  t h e  f o c u s  f rom t h e  b a s i c  p r i o r i t y  i s s u e :  who comes 

f i r s t ?  The f o c u s  s h o u l d  b e  on  t h e  i n t e r p l a y  be tween  

§ § 7 1 3 . 0 6 ( 3 ) ( e )  a n d  7 1 3 . 0 7 ( 4 )  -- d e a l i n g  w i t h  what  a n  owner i s  

t o  d o  on  abandonment  o f  a n  improvement .  

Clear L e g i s l a t i v e  I n t e n t  -- F.  S .  §713 .07 (4 )  

S e c t i o n  713.07 i s  e n t i t l e d  " P r i o r i t y  o f  L i e n s . "  I t  i s  

e l e m e n t a r y  t h a t  t h e  r e c o r d i n g  o f  a  N o t i c e  o f  Commencement 

e s t a b l i s h e s  t h e  d a t e  back  t o  which  a l l  l i e n s  r e l a t e .  F.S. 

§ 7 1 3 . 0 7 ( 1 ) .  Where a new N o t i c e  o f  Commencement i s  f i l e d ,  u n d e r  

§ 7 1 3 . 1 3 ( 1 ) ,  t h e  l i e n s  f o r  work r e f e r r e d  t o  i n  t h a t  new n o t i c e  

( § 7 1 3 . 1 3 ( 1 ) ( a ) )  r e l a t e  t o  t h e  d a t e  o f  t h e  new ( l a t e r )  n o t i c e .  

No th ing  i n  t h e  m e c h a n i c s '  l i e n  law o r  i n  a n y  case c i t e d  by 

K i n g ' s  P o i n t  a l t e r s  t h e  a g e  o l d  r ea l  p r o p e r t y  r e c o r d i n g  ax iom,  

f i r s t  i n  t i m e ,  f i r s t  i n  r i g h t .  The f a c t  i s ,  F l o r i d a  S t e e l ' s  

J u n e ,  1 9 8 1  c la im o f  l i e n  r e l a t e d  back  t o  t h e  F a l l  o f  1980  

N o t i c e  o f  Commencement a n d  had  p r i o r i t y  f rom t h a t  d a t e .  The 

c o n t r a c t o r  a n d  o t h e r  l i e n o r s  c l a i m i n g  under  t h e  J a n u a r y ,  1 9 8 2  

new N o t i c e  o f  Commencement r e l a t e  back  t o  J a n u a r y ,  1982 ,  

c l e a r l y  i n f e r i o r  t o  F l o r i d a  S t e e l ' s  c l a i m  o f  l i e n .  A l i m i t e d  

o p t i o n  is  p r o v i d e d  unde r  F. S .  § 7 1 3 . 0 7 ( 4 )  whereby  owner s  c a n  

" r e v e r s e "  t h e  no rma l  f i r s t  i n  time f i r s t  i n  r i g h t  p r i o r i t y ,  b y  

s h o r t e n i n g  t h e  no rma l  90 day  p e r i o d  a  l i e n o r  h a s  t o  f i l e  a  

c l a i m  o f  l i e n ,  which s u b o r d i n a t e s  t h e  " n o n - f i l e r s "  t o  t h e  

s e c o n d  n o t i c e  l i e n o r s .  ( T h i s  i s  e x a c t l y  what  K i n g ' s  P o i n t  i s  
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t r y i n g  t o  e f f e c t u a t e  h e r e ,  a l t h o u g h  ( a )  F l o r i d a  S t e e l  - d i d  f i l e  

a l i e n ,  and  ( b )  K i n g ' s  P o i n t  d i d  n o t  t r y  t o  take  a d v a n t a g e  o f  

t h e  mechanism t o  b e g i n  w i t h ) .  Under S713 .07 (4 )  t h e  owner ,  i f  

h e  w i s h e s  t o  recommence c o n s t r u c t i o n ,  and  g i v e  " P h a s e  11"  

l i e n o r s  p r i o r i t y  o v e r  u n c l a i m e d  "Phase  I "  l i e n o r s ,  may: 

( a )  p a y  - a l l  l i e n o r s  i n  f u l l  o r  p r o  r a t a ,  o r  -- 
( b )  f i l e  a n  a f f i d a v i t  o f  i n t e n t  t o  
recommence which  s h o r t e n s  u n p a i d  l i e n o r s '  
time t o  f i l e  a  l i e n  t o  30 d a y s .  I f  t h e y  do 
n o t  f i l e  a  l i e n  i n  t h a t  p e r i o d ,  t h e n  t h e y  
w i l l  b e  i n f e r i o r  t o  t h o s e  c l a i m i n g  unde r  t h e  
new N o t i c e  o f  Commencement. 

What i s  t h e  p u r p o s e  o f  t h i s  p r o v i s i o n ?  A s  w i l l  b e  

d i s c u s s e d  below,  K i n g ' s  P o i n t  f i g u r e s  i t  t o  b e  a  C l e r k ' s  R e l i e f  

A c t ,  a  s t a t u t o r y  p r o v i s i o n  d e s i g n e d  t o  i n c r e a s e  t h e  volume o f  

c o u r t h o u s e  f i l i n g s ,  b u t  t o  s e r v e  no o t h e r  p u r p o s e .  1n  

r e a l i t y ,  t h e  p u r p o s e  is t o  p r o t e c t  l e n d e r s  t o  c o n s t r u c t i o n  

p r o j e c t s ,  a n d  t o  a l l o w  f u n d i n g  f o r ,  a n d  r e s u m p t i o n  o f ,  

c o n s t r u c t i o n  o f  s t a l l e d  p r o j e c t s .  I t  r e c o g n i z e s  t h e  i n h e r e n t  

s u p e r i o r i t y  o f  l i e n s  f i l e d  under  t h e  e a r l i e r  N o t i c e  o f  

Commencement, a n d  p r o v i d e s  some r e l i e f  a g a i n s t  t h e  h a r s h n e s s .  

B a s i c a l l y ,  a  l e n d e r  who w i l l  s e c u r e  i t s  l o a n  by  a  

mor tgage  wan t s  t o  b e  s u r e  t h a t  t h e  mor tgage  i s  r e c o r d e d  b e f o r e  

S ~ h i s  s t e m s  f rom K i n g ' s  P o i n t ' s  a rgument  below t h a t  
"Phase  11" l i e n o r s  a r e  a l w a y s  p a i d  a h e a d  o f  "Phase  I" l i e n o r s ,  
i n  f u l l ,  unde r  t h e  misapplication o f  A l t o n  Towers.  A l though  
K i n g ' s  P o i n t  a r g u e s  t h a t  f i l i n g  a n  A f f i d a v i t  o f  I n t e n t  t o  
Recommence i s  s t r i c t l y  o p t i o n a l ,  i t  n e v e r  d i s c u s s e s  what  
happens  when t h e  " o p t i o n "  t o  f i l e  is n o t  e x e r c i s e d ,  i m p l y i n g  
however ,  t h a t  t h e r e  n e v e r  i s  a  n e g a t i v e  e f f e c t  o f  n o n - f i l i n g .  
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t h e  N o t i c e  o f  commencement, s o  t h a t  i f  l i e n s  s u b s e q u e n t l y  

a p p e a r ,  t h e y  w i l l  r e l a t e  back  o n l y  a s  f a r  a s  t h e  l a t e r  r e c o r d e d  

N o t i c e  o f  Commencement. S o ,  t o o ,  when a  l e n d e r  is w i l l i n g  t o  

f i n a n c e  t h e  r e - s t a r t  o f  a n  abandoned  j o b ,  i t  n e e d s  t h e  

a s s u r a n c e  t h a t  a  m o r t g a g e  which i t  f i l e s  w i l l  n o t  b e  'p r imed"  

by  s u b s e q u e n t l y  f i l e d  m e c h a n i c s '  l i e n s  which  r e l a t e  back  t h e  

e v e n  e a r l i e r  r e c o r d e d  N o t i c e  o f  Commencement. By f i l i n g  a n  

A f f i d a v i t  o f  I n t e n t  t o  Recommence c o n s t r ' u c t i o n ,  t h e  owner c a n  

a s s u r e  t i t l e  e x a m i n e r s  f o r  t h e  p r o s p e c t i v e  mor tgagee  t h a t  31  

d a y s  a f t e r  t h e  A f f i d a v i t  is  f i l e d ,  n o  s u b s e q u e n t  l i e n  f o r  work 

d o n e  u n d e r  t h e  p r i o r  N o t i c e  o f  Commencement w i l l  "come o u t  o f  

t h e  woodwork" t o  "p r ime"  t h e  m o r t g a g e ,  a n d  t h a t  a l l  l i e n o r s  o n  

t h e  recommenced p o r t i o n  w i l l  g e t  p r i o r i t y  o v e r  t h e  e a r l i e r  

r e c o r d e d  N o t i c e  o f  Coinmencement l i e n o r s  who h a v e  n o t  f i l e d  

c l a i m s  i n  t h e  t h i r t y  d a y  p e r i o d .  Thus ,  t h e  s t a t u t e  h a s  a  way 

o f  r e v e r s i n g  t h e  no rma l  f i r s t  i n  time f i r s t  i n  r i g h t  r u l e s ,  

b e c a u s e  i f  t h e  s t a t u t e  i s  employed,  a  " f i r s t  p l a c e "  l i e n o r  who 

f i l e s  on  t h e  32nd d a y  w i l l  b e  deemed i n f e r i o r  t o  t h e  l i e n o r s  

c l a i m i n g  u n d e r  t h e  new N o t i c e  o f  Commencement, e v e n  i f  t h e  new 

n o t i c e  i s  n o t  f i l e d  u n t i l  t h e  3 5 t h  o r  7 5 t h  day .  6 

K i n q ' s  P o i n t  o f f e r s  no  meaninq t o  F.  S .  § 7 1 3 . 0 7 ( 4 )  

I f  § 7 1 3 . 0 7 ( 4 )  d o e s  n o t  mean t h a t  w i t h o u t  t h e  a f f i d a v i t  

-- o r  payment  i n  f u l l  o r  p r o  r a t a  -- t h e  Phase  I1 l i e n s  a r e  

6 ~ i t h o u t  t h e  s h o r t e n i n g  o f  t i m e  u n d e r  § 7 1 3 . 0 7 ( 4 ) ,  
l i e n o r s  h a v e  90 d a y s  f rom c o n t r a c t o r ' s  d e f a u l t  o r  t e r m i n a t i o n  
t o  f i l e .  F.S. § 7 1 3 . 0 8 ( 5 ) .  
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i n f e r i o r  t o  t h e  P h a s e  I l i e n s ,  w h a t  i n  t h e  w o r l d  d o e s  i t  mean?  

I f  n o n - c o m p l i a n c e  w i t h  § 7 1 3 . 0 7 ( 4 )  m e a n s  t h a t  s e c o n d  i n  time 

l i e n s  u n c o n d i t i o n a l l y  s t i l l  g e t  p a i d  f i r s t ,  t h e n  K i n g ' s  P o i n t ' s  

p o s i t i o n  t h r o u g h o u t  i s  cor rec t  s i n c e  ( a )  c o m p l i a n c e  o r  

n o n - c o m p l i a n c e  w i t h  t h e  s t a t u t e  h a s  n o  e f f e c t  a n d  ( b )  t h e  o w n e r  

s h o u l d  a l w a y s  p a y  t h e  r ecommencemen t  l i e n o r s  f i r s t  -- a s  i t  d i d  

h e r e  -- a n d  w a i t  u n t i l  t h e  e n d  o f  t h e  j o b  ( w h i c h  c o n c e i v a b l y  

u n d e r  K i n g ' s  P o i n t ' s  t h e o r y  c o u l d  b e  a t  t h e  e n d  o f  a n  

u n a n t i c i p a t e d  P h a s e  111, or  P h a s e  I V ,  e t c . )  t o  see w h e t h e r  

t h e r e  is money l e f t  t o  p a y  t h e  f i r s t  p h a s e  l i e n  c l a i m a n t s .  

T h i s ,  o f  c o u r s e ,  r e n d e r s  t h e  f i r s t  p a r t  o f  § 7 1 3 . 0 7 ( 4 )  -- t h a t  

o w n e r s  p a y  l i e n o r s  i n  f u l l  or pro r a t a  w i t h o u t  w a i t i n g  f o r  t h e  

f i l i n g  o f  claims o f  l i e n s , 7  a b s o l u t e l y  m e a n i n g l e s s ,  s i n c e ,  

a g a i n ,  K i n g ' s  P o i n t  a r g u e s ,  t h e r e  is n o  o b l i g a t i o n  w h a t e v e r  t o  

p a y  " P h a s e  I "  l i e n o r s  u n t i l  t h e  e n d ,  a s  t h e  new Notice o f  

Commencelnent a l w a y s  a n d  u n c o n d i t i o n a l l y  p r i m e s  t h e  f i r s t  Notice 

o f  Commencement. K i n g ' s  P o i n t  h a s  a r g u e d  t h a t  s i n c e  F l o r i d a  

S tee l  f i l e d  t h e  claim o f  l i e n  i n  1 9 8 1 ,  f i l i n g  t h e  A f f i d a v i t  -- 
i n  t h i s  case -- 3 0  d a y s  p r i o r  t o  f i l i n g  t h e  new Notice o f  

Commencement ( i . e .  f i l i n g  t h e  A f f i d a v i t  i n  D e c e m b e r ,  1 9 8 1 )  

w o u l d  n o t  h a v e  d o n e  i t  a n y  g o o d  b e c a u s e  F l o r i d a  S t ee l  w o u l d  

h a v e  a l r e a d y  b e e n  c o v e r e d .  T h u s ,  K i n g ' s  P o i n t  h a s  a r g u e d  t h a t  

i t  d i d  n o t  h a v e  t o  c o m p l y  h e r e  b e c a u s e  c o m p l i a n c e ,  i n  t h i s  case 

w h e r e  F l o r i d a  S t e e l  ( t h e  o n l y  l i e n o r )  a c t e d  p r o m p t l y ,  w o u l d  

7 ~ e c a l l  t h a t  a " l i e n o r "  i s  o n e  who h a s  a claim u n d e r  
a c o n t r a c t  w h e t h e r  o r  n o t  a claim o f  l i e n  is  a c t u a l l y  f i l e d .  
§ 7 1 3 . 0 1 ( 1 0 ) .  P e r h a p s  " c l a i m a n t "  w o u l d  b e  a b e t t e r  w o r d ,  
b e c a u s e  t h a t  i s  i t s  m e a n i n g  t h r o u g h o u t  t h e  M e c h a n i c s '  L i e n  L a w .  
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have  been  u s e l e s s .  Note ,  t hough ,  t h a t  i f  t h e  a f f i d a v i t  we re  

f i l e d  i n  A p r i l ,  1 9 8 1  a n d  F l o r i d a  S t e e l  s t i l l  d i d  n o t  f i l e  u n t i l  

i t  d i d  on  J u n e  1, 1981,  F l o r i d a  S t e e l  would have  been  r e n d e r e d  

s u b o r d i n a t e  t o  t h e  Phase  I1 l i e n o r s .  K i n g ' s  P o i n t  seeks t h e  

same b e n e f i t  h e r e  a l t h o u g h  i t  s i m p l y  i g n o r e d  t h e  s t a t u t e .  

No th ing  i n  t h e  s t a t u t e  p r e v e n t e d  K i n g ' s  P o i n t  f rom f i l i n g  a n  

A f f i d a v i t  i n  A p r i l ,  1981 ,  i f  i t  t r u l y  i n t e n d e d  t o  recommence 

c o n s t r u c t i o n  a f t e r  t h e  c o n t r a c t o r  walked o f f ,  w i t h h o l d i n g  

f i l i n g  o f  t h e  new N o t i c e  o f  Commencement u n t i l  much l a t e r .  

P r e d i c t a b l y ,  K i n g ' s  P o i n t  w i l l  a g a i n  m a i n t a i n  t h a t  t h e  f i l i n g  

of t h e  A f f i d a v i t  o f  I n t e n t  t o  Recommence on  abandonment  is 

o p t i o n a l  unde r  F. S.  § 7 1 3 . 0 7 ( 4 ) .  I t  - is; b u t  payment o f  Phase  I 

l i e n o r s  is  n o t ,  u n l e s s  ( a )  t h e r e  h a s  been  a n  A f f i d a v i t  f i l e d  

and  ( b )  a  l i e n  h a s  n o t  been  f i l e d  w i t h i n  30 d a y s  a f t e r  t h a t .  

The g e n e r a l  p r o p o s i t i o n ,  i m p l i c i t  i n  K i n g ' s  P o i n t  

a r g u m e n t s  t o  d a t e ,  t h a t  a l l  l i e n s  unde r  t h e  s e c o n d  (new)  N o t i c e  

o f  Commencement, a s  l o n g  a s  monies  d i s b u r s e d  unde r  t h e  c o n t r a c t  

t h e r e i n  a r e  p r o p e r  paymen t s ,  a r e  a u t o m a t i c a l l y  s u p e r i o r  c l a i m s  

t o  t h e  p r o p e r  c l a i m s  o f  t h o s e  unde r  t h e  o r i g i n a l  N o t i c e  o f  

Commencement, n o t  o n l y  t a k e s  a l l  v i a b i l i t y  f rom F. S.  

§ 7 1 3 . 0 7 ( 4 )  -- a n  imprope r  c o n s t r u c t i o n  -- b u t  i s  i n h e r e n t l y  

unsound.  Such a rgumen t  s i m p l y  makes no  s e n s e ,  f o r  i t  s u g g e s t s  

t h a t  t h e  o n l y  r e a s o n  t h e  l e g i s l a t u r e  i n v e n t e d  t h e  c o n c e p t  o f  

t h e  A f f i d a v i t  is t o  e x p o s e  owners  t o  a d d i t i o n a l  l i a b i l i t y  i f  

t h e y  comply w i t h  t h e  s t a t u t e ,  o r  k e e p  them immune f r o m  

l i a b i l i t y  i f  t h e y  i g n o r e  t h e  s t a t u t e :  
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GJhy Alton Towers cannot apply where there has been abandonment 
for a siqnificant period: testing the principle against 
legislative intent and commercial reality. 

Let us apply Alton Towers to a few hypotheticals, 

presupposing abandonment, as the Fourth District classified the 

instant one, "for a significant period of time. "8 

Example 1: In 1982, the owner of real property 

solicits bids for construction of a 30 story highrise 

condominium. A contract is given to the lowest bidder to start 

work in the middle of 1983. A Notice of Commencement is filed 

in the summer of 1983. Because sales are sluggish, or for 

whatever otner reason, under a term in its contract with the 

contractor, the owner abandons construction in the Spring of 

1984 and stops payments altogether. Liens are filed within 90 

days of the last work, and all are filed by the summer of 

1984. The statute of limitations gives these lienors one year 

to file suit to foreclose their claims of lien, F.S. 

§95.11(5)(b), thus, actions are all filed by the Spring of 

1985. The owner denies that payment is due, because he "knows" 

that in the future he will recommence work, and "knows" that 

the cost of completion will exceed the balance due under the 

general contract. As proof, when the matters come to trial in 

late 1986, he finds a contractor who testifies that if work 

commences in 1987 or 1988, it will cost much more to complete 

81n analyzing Judge Glickstein's "loss of 
innocence," as set forth in his dissent, the obvious may 
sometimes not seein so. A contractor does not abandon a job for 
a significant period. He abandons it only once, except that it 
is forever. Abandonment of an improvement for a period of time 
is something an owner does to his own project. 

- 2 4 -  
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t h a n  was l e f t  t o  p a y  o n  t h e  c o n t r a c t  n e g o t i a t e d  i n  1 9 8 2 .  

T h e r e f o r e ,  ' P h a s e  I' l i e n o r s  l o se  b e c a u s e ,  u n d e r  K i n g ' s  P o i n t ' s  

t h e o r y ,  a l l  p e r s o n s  c l a i m i n g  u n d e r  t h e  ' p r o p o s e d '  new ( 1 9 8 7  o r  

1 9 8 8 )  N o t i c e  w i l l  g e t  p a i d  f r o m  r e m a i n i n g  f u n d s  o n  t h e  

a b a n d o n e d  p r o j e c t  b e f o r e  t h o s e  who b u i l t  t h e  a b a n d o n e d  j o b  i n  

1 9 8 3  a n d  1 9 8 4  w i l l  be p a i d .  S t r i c t  a p p l i c a t i o n  o f  A l t o n  

T o w e r s  d o e s  n o t  p r o m o t e  a h e a l t h y  c o n s t r u c t i o n  i n d u s t r y  a n d  

s e r i o u s l y  v i o l a t e s  F.S. $ 7 1 3 . 3 7 ,  b y  g i v i n g  t h e  o w n e r  a n  

e x t r e m e l y  l i b e r a l  c o n s t r u c t i o n ,  a n d  some i m m u n i t y  f r o m  

i n f l a t i o n  a n d  t h e  i n c r e a s e d  c o s t s  f r o m  s t a r t i n g  u p  i d l e d  

p r o j e c t s .  

Example  2: A n o t h e r  o w n e r  o f  t h e  same t y p e  p r o j e c t  

s t o p s  p r o g r e s s  o n  t h e  job b e c a u s e  h e  r e a l i z e s  t h e  l u x u r y  t y p e  

r e s i d e n t i a l  u n i t s  h e  p l a n n e d  t o  o f f e r  w o u l d  n o t  s e l l .  R a t h e r  

t h a n  w a i t i n g  u n t i l  1 9 8 5 ,  h e  c o n v e r t s  t h e  p r o j e c t  t o  a h o t e l ,  

a n d  h a s  t h e  p l a n s  a n d  z o n i n g  a p p r o v e d  i n  1 9 8 3 .  The  a c t u a l  

'cost t o  c o m p l e t e '  ( a s  o p p o s e d  t o  t h e  Example  1 t h e o r e t i c a l  

c o s t )  e x c e e d s  t h e  o r i g i n a l  c o s t  t o  c o m p l e t e .  Does t h e  o w n e r  

' s t i f f '  f i r s t  l i e n o r s  or i s  t h i s  a n  e x c e p t i o n  t o  t h e  A l t o n  

T o w e r s  r u l e ,  t h a t  is ,  a c h a n g e  i n  p l a n s  o r  d e s i g n  d o e s  n o t  

a l w a y s  a l l o w  a P h a s e  I1 l i e n o r  t o  p r i m e  a P h a s e  I l i e n o r ?  From 

w h e r e  i n  C h a p t e r  7 1 3  o r  A l t o n  T o w e r s  i s  t h e r e  a u t h o r i t y  f o r  

t h a t ?  

g ~ l o r i d a  S tee l  p r e s u m e s  h e r e  t h a t  K i n g ' s  P o i n t ' s  
t h e o r y  d o e s  n o t  r e q u i r e  t h e  o w n e r  t o  i n v e s t  t h e  c o n t r a c t  
b a l a n c e  d u r i n g  t h e  p e r i o d  o f  a b a n d o n m e n t  t o  i n c r e a s e  t h e  
b a l a n c e  o f  t h e  f u n d  h e l d .  
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Example 3: The owner o f  a 1 9  s t o r y  condominium i n  

West Palm Beach s t a r v e s  o u t  a c o n t r a c t o r  i n  1 9 8 1  by  n o t  f u n d i n g  

d r a w s  f o r  two c o n s e c u t i v e  mon ths ,  o n  t h e  g r o u n d s  t h a t  t h e  

c o n t r a c t o r  h a s  n o t  a c q u i r e d  a payment  and  p e r f o r m a n c e  bond a s  

r e q u i r e d  b y  t h e i r  c o n t r a c t .  lo The owner d e c i d e s  t o  s t o p  

h o n o r i n g  p r o g r e s s  payment  a p p l i c a t i o n s  a f t e r  t h e  c o n t r a c t o r ' s  

J a n u a r y ,  1 9 8 1  d r aw  r e q u e s t ,  a l t h o u g h  i t  d o e s  n o t  t e l l  t h e  

s u b c o n t r a c t o r s  o r  m a t e r i a l m e n  o f  i ts i n t e n t i o n  ( A .  1 0  1( 3 b ( x x i )  

a n d  3 b ( x x i i ) ) .  The owner  i s  a w a r e  t h a t  a  r e i n f o r c i n g  s t e e l  

s u p p l i e r  wh ich  h a s  b e e n  d e l i v e r i n g  s t ee l  t o  j o b  s i t e  c o n t i n u e s  

t o  d e l i v e r  s t e e l  i n  F e b r u a r y ,  March a n d  A p r i l ,  1 9 8 1 ,  b u t  d o e s  

n o t  wan t  t o  p a y  t h e  s t e e l  s u p p l i e r  -- whose s t e e l  is  

i n c o r p o r a t e d  i n t o  t h e  s t r u c t u r e  -- b e c a u s e  t h e  g e n e r a l  

c o n t r a c t o r  d i d  n o t  p o s t  a payment  a n d  p e r f o r m a n c e  bond .  The 

owner  and  c o n t r a c t o r  a r b i t r a t e  a n d ,  l o  a n d  b e h o l d ,  t h e  

c o n t r a c t o r  is f o u n d  t o  b e  i n  d e f a u l t  f o r  n o t  p o s t i n g  a bond .  

The owner ,  a l t h o u g h  i t  is  i n t e r v i e w i n g  r e p l a c e m e n t  c o n t r a c t o r s  

b e f o r e  t h e  g e n e r a l  'wa lk s  o f f , '  ( A .  1 0  a t  11 3 b ( x x ) ) ,  is  a w a r e  

t h a t  condominium sa l e s  i n  West Palm Beach a r e  p i t i f u l l y  s o f t  i n  

1 9 8 1 ,  and  t h u s  waits  n e a r l y  a y e a r  t o  e n t e r  i n t o  a c o n t r a c t  a n d  

s t a r t  u p  t h e  r e p l a c e m e n t  c o n t r a c t o r .  Under A l t o n  Towers  -- i f  

c o n s t r u c t i o n  c o s t s  g o  u p  i n  t h e  y e a r  i t  waits  t o  recommence t h e  

j o b ,  p re -abandonment  l i e n o r s  l o s e ,  a l t h o u g h  a d m i t t e d l y  t h e  

l 01 f  t h e  f a c t s  i n  t h i s  examp le  s o u n d  e x t r e m e l y  
s i m i l a r  t o  t h i s  case a n d  t o  f a c t s  i n  Logan & C l a r k ,  I n c .  v .  
A d a p t a b l e  Deve lopment ,  I n c . ,  450 So.2d 1 1 8 9   la. 4 t h  DCA, 
1 9 8 4 ) ,  i t  is b e c a u s e  t h e y  a re  e x c e e d i n g l y  s i m i l a r ,  i f  n o t  
i d e n t i c a l .  
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owner d i d  n o t  p a y  f o r ,  b u t  k n o w i n g l y  a c c e p t e d  t h e  v a l u e  o f ,  t h e  

l i e n o r s '  mater ia ls .  T h i s  a p p r o a c h  a l s o  g i v e s  o w n e r s  a n  

i n c e n t i v e  t o  l u l l ,  i f  t h e y  c a n ,  l i e n o r s  i n t o  w o r k i n g  l o n g e r  

w i t h o u t  d i s b u r s e m e n t s ,  b e c a u s e  t h a t  way t h e y  c a n  be a s s u r e d  o f  

a g r e a t e r  ' c u s h i o n '  a g a i n s t  h i g h e r  p r i c e s  when t h e y  r e sume  

work,  b e c a u s e  t h e r e  w i l l  be l e s s  f o r  t h e  c o m p l e t i o n  c o n t r a c t o r  

t o  d o *  

S i n c e  i t  i s  a x i o m a t i c  t h a t  c o u r t s  w i l l  c o n s t r u e  

s t a t u t e s  i n  s u c h  a  f a s h i o n  t o  g i v e  a l l  p a r t s  o f  t h e  s t a t u t e  

mean ing ,  K i n g ' s  P o i n t ' s  p r o f e r r e d ,  b u t  u n s u p p o r t e d ,  

c o n s t r u c t i o n  o f  § 7 1 3 . 0 6 ( 3 ) ( e )  a n d  § 7 1 3 . 0 7 ( 4 )  -- t h a t  o w n e r s  

need  n o t  p a y  a n y  l i e n o r s  a n y  money when a n  improvemen t  i s  

abandoned  u n t i l  s u c h  time a s  c a n  be d e t e r m i n e d  w h a t  t h e  c o s t  o f  

c o m p l e t i o n  i s ,  s o  t h a t  t h o s e  who c o n t r i b u t e  t o  t h e  c o m p l e t i o n  

w i l l  g e t  p a i d  i n  f u l l  f i r s t  -- i s  u n a c c e p t a b l e .  I f  t h a t  w e r e  

t r u e ,  t h e  s t a t u t e  would s i m p l y  s t a t e :  

A f t e r  abandonment  o f  a n  improvemen t ,  
d e t e r m i n a t i o n  o f  claims o f ,  a n d  payment  t o ,  
a l l  l i e n o r s  s h a l l  be h e l d  i n  a b e y a n c e  u n t i l  
s u c h  time a s  t h e  owner  d e c i d e s  t o  recommence 
a n d  o b t a i n s  a c o n t r a c t  f o r  c o m p l e t i o n  o f  t h e  
improvemen t ,  b u t  i f  t h e  owner d o e s  n o t  
o b t a i n  s u c h  a c o n t r a c t  o r  d e c i d e s  n o t  y e t  t o  
c o m p l e t e ,  t h e n  a l l  f o r e c l o s u r e  a c t i o n s  s h a l l  
c l o g  t h e  d o c k e t s  u n t i l  h e  d o e s .  C l a i m s  o f  
l i e n  f i l e d  a f t e r  t h e  r e c o r d i n g  o f  a  s e c o n d  
( o r  t h i r d ,  e tc . ,  w h i c h e v e r  is  t h e  l a t e s t )  
N o t i c e  o f  Commencement s h a l l  be  a t  a l l  times 
a n d  i n  a l l  cases s u p e r i o r  t o  a l l  l i e n s  f i l e d  
u n d e r  e a r l i e r  n o t i c e s  o f  commencement, i n  
i n v e r s e  c h r o n o l o g i c a l  o r d e r .  A l l  l i e n o r s  i n  
F l o r i d a  a r e  h e r e b y  p u t  o n  n o t i c e  t o  w a t c h  
o u t  f o r  o w n e r s  who a b a n d o n  p r o j e c t s  f o r  a  
w h i l e  b e c a u s e  t h e  m e c h a n i c s '  l i e n  l a w  f a v o r s  
t n o s e  o w n e r s  who a b a n d o n  a n d  l a t e r  h i r e  
e x p e n s i v e  c o m p l e t i o n  c o n t r a c t o r s  ( i . e .  t h e  
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owners  w i l l  be  c o m p l e t i n g  t h e  s t ruc tu re  w i t h  
y o u r  money),  o r  s i m p l y  do  n o t  h i r e  any  
c o n t r a c t o r s  u n t i l  t h e  s t a t u t e  o f  l i m i t a t i o n s  
o n  l i e n  f o r e c l o s u r e s  p a s s e s .  

I t  i s  c l e a r  t h a t  t h e  owner i n  Al ton  Towers was i n  a 

d i f f e r e n t  p o s t u r e  f rom K i n g ' s  P o i n t .  Noth ing  i n  t h e  A l t o n  

Towers o p i n i o n  s u g g e s t s  t h a t  work was h a l t e d ,  t h a t  t h e  p r o j e c t  

was abandoned f o r  a p e r i o d  o f  time, o r  t h a t  a  new N o t i c e  o f  

Commencement was e v e r  f i l e d .  A c c o r d i n g l y ,  t h i s  C o u r t  d i d  n o t  

h a v e  t o  a d d r e s s  t h e  i s s u e  o f  improvement abandonment which i s  

t h e  s u b j e c t  of F .  S.  § 7 1 3 . 0 6 ( 3 ) ( e ) ,  n o r  t h e  p o l i c y  b e h i n d  

§ 7 1 3 . 0 7 ( 4 ) ,  which e x p r e s s l y  c o n t e m p l a t e s  t h e  s i t u a t i o n  here. 

A p p l i c a t i o n  o f  t h e  A l t o n  Towers p r e c e d e n t  t o  t h e  e x t e n d e d  

abandonment  h e r e  n o t  o n l y  c o n t r a v e n e s  t h e  a p p l i c a b l e  

l e g i s l a t i o n ,  b u t  s e r i o u s l y  t h r e a t e n s  t h e  p r e d i c t a b i l i t y  a n d  

s t a b i l i t y  o f  F l o r i d a ' s  c o n s t r u c t i o n  i n d u s t r y .  

-28- 
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POINT I1 -- PRE-JUDGMENT INTEREST 

A CLAIMANT DUE A LIQUIDATED AMOUNT, AS OF A 
DATE CERTAIN, FROM AN ESTABLISHED FUND 
CONTAINING A SUM CERTAIN, I S  DUE INTEREST ON 
THE CLAIM FROM THE DATE THE MONIES BECAME 
DUE. THE TRIAL COURT ERRED ON REHEARING BY 
DELETING THE PRE-JUDGMENT INTEREST AWARD 
ORIGINALLY MADE, BY DOGMATICALLY APPLYING 
CERTAIN MECHANICS' LIEN PRINCIPLES NOT 
RELEVANT TO THIS CAUSE. 

The  a b o v e  a r g u m e n t  o n  i n t e r e s t  was n o t  r e a c h e d  b y  t h e  

F o u r t h  D i s t r i c t  m a j o r i t y ,  b e c a u s e  t h e  i n i t i a l  q u e s t i o n  o f  

l i a b i l i t y  f o r  t h e  p r i n c i p a l  was r e s o l v e d  u n f a v o r a b l y  t o  F l o r i d a  

S t e e l .  I t  i s  s u b m i t t e d  b y  F l o r i d a  S t e e l  t h a t  t h i s  i s s u e  s h o u l d  

h a v e  b e e n  r e a c h e d ,  a n d  r e s o l v e d  i n  F l o r i d a  S t e e l ' s  f a v o r ,  a s  

t h e  d i s s e n t  u r g e d .  

I t  i s  b a s i c  law t h a t  w h e r e  a l i q u i d a t e d  a m o u n t  i s  d u e  

f r o m  a p a r t i c u l a r  f u n d  -- b u t  i s  n o t  p a i d  -- t h e  f u n d h o l d e r  

owes t n e  c l a i m a n t  i n t e r e s t  f r o m  t h e  d a t e  t h e  money became d u e .  

S e e ,  %., Adams, G e o r g e ,  L e e ,  e t  a l .  v .  W e s t i n g h o u s e ,  5 9 7  F .2d  - 
5 7 0 ,  5 7 4  ( 5 t h  C i r .  1 9 7 9 ) ;  H a t c h  v .  M i n o t ,  3 6 9  S o . 2 d  9 7 4 ,  9 7 8  

( F l a .  2d DCA 1 9 7 9 ) .  A n o t h e r  p r i n c i p l e ,  w h i c h  t h e  t r i a l  cour t  

a p p l i e d  a f t e r  K i n g ' s  P o i n t  u r g e d  t h e  r e d  h e r r i n g  upon  i t  p o s t -  

j u d g m e n t ,  i s  t h a t  m a t e r i a l m e n  t o  a c o n t r a c t o r ,  n o t  i n  p r i v i t y  

w i t h  t h e  o w n e r ,  a r e  n o t  e n t i t l e d  t o  p r e - j u d g m e n t  i n t e r e s t  o n  

t h e i r  m e c h a n i c s '  l i e n  claims a g a i n s t  o w n e r s ,  s i n c e  t h e r e  i s  n o  

i n i t i a l  c o n t r a c t u a l  b a s i s  f o r  t h e  o b l i g a t i o n .  V i e w i n g  t h i s  

s t a n d a r d  a n o t h e r  wayr  i n  most cases a n  o w n e r  o r  h i s  p r o p e r t y  

d o e s  n o t  f i r s t  become  l i a b l e  t o  t h e  n o n - p r i v i t y  c l a i m a n t  u n t i l  

j u d g m e n t  is e n t e r e d ,  a n d  t h e r e f o r e  i n t e r e s t  s h o u l d  n o t  b e  d u e  
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on t h e  t h e r e t o f o r e  " n o n - l i a b i l i t y . "  F l o r i d a  S t e e l  m a i n t a i n s  

t h a t  t h e  l a t t e r  p r i n c i p l e  i s  s p e c i o u s  i n  t h i s  case. 

I f  t h e  C o u r t  d e c i d e s  f a v o r a b l y  t o  F l o r i d a  S t e e l  o n  t h e  

f i r s t  p o i n t  i n  t h i s  b r i e f ,  i t  m u s t  b e  d e c i d e d  w h i c h  o f  t h e  two  

l i n e s  o f  a u t h o r i t y  f o r  t h e  a w a r d ,  o r  n o t ,  o f  p r e - j u d g m e n t  

i n t e r e s t  app l i e s .  To m a k e  t h i s  d e c i s i o n  i t  i s  n e c e s s a r y  t o  

a n a l y z e  t h e  b a s i s  o f  t h e  $ 1 8 6 , 5 7 5 . 0 7  p r i n c i p a l  a w a r d ,  a n d  t o  

a n s w e r  t h e  q u e s t i o n  -- wnen d i d  K i n g ' s  P o i n t  f i r s t  become 

l i a b l e  t o  F l o r i d a  S t e e l  f o r  t h e  $ 1 8 6 , 5 7 5 . 0 7 1  I f  i t  was n o t  

u n t i l  e n t r y  o f  t h e  j u d g m e n t ,  t h e n  p r e - j u d g m e n t  i n t e r e s t  may b e  

i n a p p l i c a b l e .  S u c h  i s  n o t  t h e  case h e r e ,  h o w e v e r .  

I t  m u s t  b e  r e c a l l e d  t h a t  u n d e r l y i n g  t h e  $ 1 8 6 , 5 7 5 . 0 7  

p r i n c i p a l  a w a r d  i s  t h e  s t a t u t o r y  r e q u i r e m e n t ,  F.S.  

§ 7 1 3 . 0 6 ( 3 )  ( e ) ,  t h a t  K i n g ' s  P o i n t  h a d  t o  g i v e  F l o r i d a  S t e e l  t h e  

money i n  i t s  h a n d s  i n  A p r i l ,  1 9 8 1  when Logan & C l a r k  a b a n d o n e d  

t h e  j o b ,  n o t  i n  O c t o b e r ,  1 9 8 3  when t h e  C o u r t  r e d u c e d  t h e  manda- 

t o r y  l a n g u a g e  o f  t h e  s t a t u t e  t o  j u d g m e n t .  S i m p l y ,  t h e  f a c t s  

f r o m  t h e  P r e - T r i a l  S t i p u l a t i o n  ( A .  7-12)  a r e  t h a t  Logan & C l a r k  

h a d  a  $ 3 , 3 0 5 , 0 1 0  c o n t r a c t ,  d a t e d  November,  1 9 8 0 ,  t o  b u i l d  a  

c o n c r e t e  s h e l l ,  a n d  t h a t  when t h e  j o b  was a b a n d o n e d  inid-way i n  

A p r i l ,  1 9 8 1 ,  o n l y  $ 7 8 2 , 1 0 0  had  b e e n  p r o p e r l y  p a i d  t h e r e u n d e r ,  

l e a v i n g  a  $ 2 , 5 2 2 , 9 1 0  a s  y e t  u n p a i d  b a l a n c e  o n  t h e  c o n t r a c t .  

( A .  11, a t  1 3 b  ( x x i x ) ) .  l1 The  t r i a l  c o u r t  t h e n  h a d  t o  

l l ~ h e  owner  a r g u e d  a t  t h e  t r i a l  l e v e l  t h a t  s i n c e  t h e  
a r b i t r a t o r s  (who h e a r d  t h e  o w n e r ' s  d i s p u t e  w i t h  Logan t i  C l a r k )  
d e t e r m i n e d  t h a t  t h e  c o n t r a c t o r  -- Logan & C l a r k  -- h a d  n o  money 
c o m i n g  t o  i t ,  t h e r e  was n o  money l e f t  t o  d i s t r i b u t e  t o  l i e n o r s  
f r o m  t h e  " c o n t r a c t  p r i c e . "  The c o n t r a c t  p r i c e  i n  t h i s  case was 
a g r e e d  t o  b e  $ 3 , 3 0 5 , 0 1 0 .  ( A .  11, a t  4 3 b  ( x x i x ) ) .  Logan a n d  

B E R M A N  6 E R G A S ,  7 5 0  R I V E R G A T E  P L A Z A , 4 4 4  B R I C K E L L  A V E N U E ,  M I A M I ,  F L O R I D A  3 3 1 3 1  



d e t e r m i n e  w h e t h e r  t h i s  $2 ,522 ,910  c o u l d  b e  k e p t  f r o m  t h o s e  who 

worked  on  t h e  p r o j e c t ,  a n d  s u p p l i e d  mater ia l  t o  i t ,  t h r o u g h  

abandonmen t ,  a n d  i n s t e a d  a p p r o p r i a t e d  f o r  s u b s e q u e n t  work,  a s  

K i n g ' s  P o i n t  a p p r o p r i a t e d  i t ,  o r  w h e t h e r  t h e  work u p  u n t i l  

abandonment  h a d  t o  b e  p a i d  f o r  w i t h  t h o s e  f u n d s  f i r s t ,  b e f o r e  

t h e  f u n d  c o u l d  b e  u s e d  f o r  t h e  c o s t  o f  c o m p l e t i o n .  

The t r i a l  c o u r t  f ound  t h a t  F.  S .  § 7 1 3 . 0 7 ( 4 )  a p p l i e d ,  

w h i c h  p r o v i d e s  t h a t  b e f o r e  a n  owner recommences  c o n s t r u c t i o n  

a f t e r  abandonmen t ,  h e  mus t  b e  e i t h e r :  

( a )  p a y  a l l  l i e n o r s ,  p r i o r  - t o  recommencement,  i n  
f u l l  o r  wro r a t a  i n  a c c o r d a n c e  w i t h  t h e  
payment  p ;ov i s i ons  o f  t h e  A c t ,  5 7 1 3 . 0 6 ( 4 ) ,  
o r  

(b) r e c o r d  a n  A f f i d a v i t  o f  I n t e n t i o n  t o  Recom- 
mence C o n s t r u c t i o n  s t a t i n g  t h a t  a l l  l i e n o r s  
g i v i n g  n o t i c e  t o  him h a v e  b e e n  p a i d  i n  f u l l ,  
e x c e p t  f o r  t h o s e  l i e n o r s  l i s t e d  i n  t h e  a f f i -  
d a v i t .  

S i n c e  i t  was s t i p u l a t e d  t h a t  K i n g ' s  P o i n t  d i d  - n o t  f i l e  s u c h  a n  

A f f i d a v i t  o f  I n t e n t  t o  Recommence u n d e r  (b), a b o v e ,  i t  had t o  

Lfn .11  c o n t . ]  C l a r k  r e c e i v e d  o n l y  $782,100,  l e a v i n g  a b a l a n c e  
u n d e r  t h e  c o n t r a c t  o f  $2 ,522 ,910 ,  n o t  z e r o .  I d .  The c o n t r a c t  
p r i c e  is  " f r o z e n "  ( b u t  f o r  e x t r a s  a n d  c h a n g e o r d e r s )  b y  i t s  
terms and  h a s  n o t h i n g  t o  d o  w i t h  w h a t  t h e  o r i g i n a l  c o n t r a c t o r  
i s  h i m s e l f  e n t i t l e d  t o  i f  h e  a b a n d o n s .  F .  S. § 7 1 3 . 0 1 ( 3 ) .  T h i s  
p o i n t  i s  made c l ea r  by  t h e  F o u r t h  D i s t r i c t ' s  d i s c u s s i o n  o f  t h e  
k l t o n  r u l e  i n  t h e  t e x t  a t  f o o t n o t e  1, p a g e  25 ,  o f  Tamarac  
V i l l a g e ,  I n c .  v .  Bates & Daly  Co., 348  So.2d 23 ( F l a .  4 t h  DCA 
1 9 7 7 ) .  Any a t t e m p t  by  K i n g ' s  P o i n t  t o  s t ress  t h a t  § 7 1 3 . 0 1 ( 3 )  
a l l o w s  r e d u c t i o n  o f  t h e  c o n t r a c t  p r i c e  f o r  " b r e a c h e s "  is  
i n e f f e c t i v e  h e r e  s i n c e  damages  which  i t  s u f f e r e d  i n  1 9 8 1  o n  
abandonment  were n e v e r  s t i p u l a t e d  t o  o r  p r o v e n ,  s i n c e  i t  
d r o p p e d  i t s  claim a g a i n s t  Logan & C l a r k  ( A .  2 1 ) ,  a n d  b e c a u s e  
t h e  1 9 8 2  c o m p l e t i o n  c o n t r a c t  p r i c e  ( w h i c h  a l s o  was n o t  i n  
e v i d e n c e )  i s  n o t  p r o b a t i v e  o f  i t s  1 9 8 1  damages  f o r  b r e a c h  o f  
t h e  1 9 8 0  c o n t r a c t .  
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p a y  l i e n o r s  p r i o r  r ecommencemen t ,  in f u l l ,  o r  p u r s u a n t  t o  F. 

S. S 7 1 3 . 0 6 ( 4 )  i f  t h e r e  were n o t  e n o u g h  f u n d s .  ( A g a i n ,  t h i s  i s  

n o t  a p p l i c a b l e  h e r e ,  a s  t h e  o n l y  claim a g a i n s t  t h e  $ 2 , 5 2 2 , 9 1 0  

was F l o r i d a  S t e e l ' s  $186 ,575 .07  c l a im) .  

S i m i l a r l y ,  F. S.  § 7 1 3 . 0 6 ( 3 ) ( e )  r e q u i r e s :  

. . . ( e )  I f  t h e  i m p r o v e m e n t  is a b a n d o n e d  
b e f o r e  c o m p l e t i o n ,  t h e  o w n e r  s h a l l  d e t e r m i n e  
t h e  a m o u n t  d u e  e a c h  l i e n o r  g i v i n g  n o t i c e  a n d  
s h a l l  p a y  t h e  same i n  f u l l  o r  p r o r a t e  i n  t h e  
same m a n n e r  a s  p r o v i d e d  i n  s u b s e c t i o n  ( 4 ) .  

S i n c e  t h e  P r e - T r i a l  S t i p u l a t i o n  p r o v e s  t h a t  t h e r e  was 

m o r e  t h a n  e n o u g h  t o  p a y  F l o r i d a  S t ee l  i n  f u l l ,  ( i . e .  t h e r e  was 

$ 2 , 5 2 2 , 9 1 0  a f t e r  Logan  & C l a r k  l e f t  a n d  b e f o r e  t h e  J a n u a r y ,  

1 9 8 2  r ecommencemen t ,  ( A .  11 a t  1( 3 b  ( x x i x ) ) ,  a n d  t h a t  F l o r i d a  

Steel  h a d  g i v e n  n o t i c e  ( A .  11 a t  1 3 b  ( x x v i i i ) ) ,  t h e  money was 

d u e  o n  a b a n d o n m e n t ,  i n  A p r i l ,  1 9 8 1 ,  o r  c e r t a i n l y  a t  t h e  l a t e s t  

o n  J u n e  1, 1 9 8 1 ,  when t h e  C l a i m  o f  L i e n  was f i l e d ,  a n d  demand 

made. A r g u m e n t s  t o  t h e  e f f e c t  t h a t  t h e  money was n o t  d u e  t o  

F l o r i d a  S t e e l  f r o m  t h e  u n d i s b u r s e d  c o n t r a c t  f u n d s  u n t i l  j u d g -  

m e n t  a r e  s i m p l y  i n a p p o s i t e ,  w h e r e  t h e  s t a t u t e  m a n d a t e s  t h a t  t h e  

o w n e r  s h a l l  p a y  i n  f u l l ,  i f  t h e  i m p r o v e m e n t  i s  a b a n d o n e d .  

S i m i l a r l y ,  t h e  l o g i c  s u p p o r t i n g  n o  p r e j u d g m e n t  i n t e r e s t  b e c a u s e  

o f  a lack o f  p r i v i t y  i n  o t h e r  m e c h a n i c s '  l i e n  cases a r e  s i m p l y  

i n a p p r o p r i a t e  h e r e .  

Why I n t e r e s t  S h o u l d  be P a i d  - The  Cases 

A l t h o u g h  t h e  a b o v e  s t a t u t o r y  a n a l y s i s  s h o u l d  b e  e n o u g h  

t o  m a n d a t e  r e v e r s a l  w i t h  d i r e c t i o n s  t o  i n c l u d e  p r e j u d g m e n t  
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i n t e r e s t ,  p e t i t i o n e r  h a s t e n s  t o  show t h a t  t h e  cases s u p p o r t  t h e  

i n t e r e s t  a w a r d ,  t oo .  A s  was s t a t e d  i n  F l o o d  v .  C l a r k ,  111 

So.2d  4 6 5  ( F l a .  3 r d  DCA 1 9 5 9 1 ,  w h e r e  t h e  o w n e r ,  a s  h e r e ,  

d i s p u t e d  w h e t h e r  i t  was h o l d i n g  f u n d s ,  b u t  n o t  w h e t h e r  t h e  

m o n i e s  were d u e  t o  t h e  l i e n o r  o r  w h e t h e r  t h e  l i e n  was p r o p e r l y  

p e r f e c t e d ,  

The  a m o u n t  a n d  v a l i d i t y  o f  t h e  l i e n s  
h a s  n e v e r  b e e n  i n  d i s p u t e .  O n l y  t h e  s i z e  o f  
t h e  f u n d  a v a i l a b l e  f o r  t h e i r  d i s c h a r g e  h a s  
b e e n  i n  d i s p u t e .  The  a p p e l l a n t s  c o u l d  h a v e  
s a v e d  t h e  i n t e r e s t  b y  p a y i n g  o u t  t h e  f u n d  
r a t a b l y  t o  t h e  l i e n o r s ,  b y  d e p o s i t i n g  t h e  
money i n  c o u r t  b y  a b i l l  o f  i n t e r p l e a d e r ,  or  
b y  d e p o s i t i n g  i t  i n  c o u r t  when t h i s  
c o m p l a i n t  was f i l e d .  'They h a v e  i m p r o p e r l y  
k e p t  money b e l o n g i n g  t o  o t h e r s .  We t h i n k  
t h a t  i n t e r e s t  is  a l l o w a b l e  w i t h o u t  t h e  a i d  
o f  s t a t u t e ,  b u t  w e  n o t e  t h a t  5 8 4 . 2 4 ,  - F l a .  
S t a t . ,  F.S.A., i n  d e a l i n g  w i t h  t h e  p r o c e d u r e  
f o r  t r a n s f e r r i n g  a m e c h a n i c ' s  l i e n  f r o m  l a n d  
t o  b o n d ,  r e q u i r e s  t h a t  t h e  a m o u n t  o f  t h e  
b o n d  s h o u l d  c o v e r  t h e  i n t e r e s t  i n  t h e  sum 
c l a i m e d  b y  t h e  l i e n o r .  T h i s  seems a c lear  
l e g i s l a t i v e  d e c l a r a t i o n  t h a t  m e c h a n i c s '  
l i e n s  b e a r  i n t e r e s t .  

T h i s  p o l i c y  was a l s o  f o l l o w e d  i n  Combs v .  S t .  Joe 

P a p e r m a k e r s  F e d e r a l  C r e d i t  U n i o n ,  3 8 3  So .2d  2 9 8  ( F l a .  1st DCA 

1 9 8 0 ) ,  w h e r e  a n o n - p r i v i t y  s u b c o n t r a c t o r  was h e l d  e n t i t l e d  t o  

make a claim a g a i n s t  t h e  r e t a i n a g e  f u n d s  w h i c h  t h e  o w n e r  was, 

b y  s t a t u t e ,  r e q u i r e d  t o  h o l d .  The  o w n e r  d i d  n o t  h o l d  t h e  

f u n d s .  T h e  Combs c o u r t  r e v e r s e d  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  

p r e - j u d g m e n t  i n t e r e s t  a n d  a w a r d e d  i n t e r e s t  f r o m  t h e  d a t e  t h e  

claim o f  l i e n  was f i l e d .  A g a i n ,  t h e  t h e o r y  i s  t h a t  t h e  o w n e r  

w r o n g f u l l y  m a i n t a i n e d  p o s s e s s i o n  a n d  u s e  o f  t h e  f u n d s ,  when t h e  

f u n d s  r i g h t f u l l y  b e l o n g e d  t o  t h e  l i e n  c l a i m a n t  s i n c e  t h e  d a t e  
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of the lien. 

Discussion of Inapplicable Cases 

A discussion of both sides of the pre-judgment 

interest question is necessary to flesh out the speciousness of 

the 'no privity, no pre-judgment interestg maxim which the 

respondents will undoubtedly raise in the answer brief, as they 

did in the trial court. Their principal support comes from 

Gerber Groves, Inc. v. Belle Glade Agricultural Contractors, 

Inc., 212 So.2d 669 (Fla. 2d DCA 1968). In Gerber Groves, an 

equitable lien case, Belle Glade was a land clearing subcon- 

tractor to Howard Drawdy, a general contractor, who contracted 

with Gerber Groves, Inc., the owner's agent. The court 

specifically found that Belle Glade 'contracted with and looked 

to Drawdy for its money. . . [until] Drady 'went broke' and 

demonstrated inability to complete his contract.' - Id. at 672. 

The analysis in that case l2 provides the general rule -- 
where there is no contract between the subcontractor and owner, 

no interest is payable until the lien and its extent, and hence 

the owner's [land's] liability is established, which is 

ordinarily by judgment. l3 This general principle is re- 

1 2 ~ s  well as in other cases relied upon by 
respondents below, such as Horne v. C&R Building ~aterials; 
Inc., 321 So.2d 617 (Fla. 3d DCA 1975) and Sharpe v. Ceco, 242 
So.2d 464 (Fla. 3d DCA, 1971). 

13~nder the general rule, if the owner complies with 
the law and properly disburses - all of the contract money, it 
will never have to pay the non-privity subcontractors and 
materialmen. F. S. §713.06(1). Only if a proven disbursement 
error or some other irregularity is shown at trial will the 
owner have to pay non-privity claimants. 
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a f f i r m e d  by Gerbe r  Groves ,  I n c . ,  b u t  i n f l u e n c e s  n o t h i n g  i n  t h e  

case a t  b a r  whe re  t h e  money, Q - law, had t o  b e  p a i d  on aban -  

donment . l4 Abandonment n f o r c e s n  t h e  owner i n t o  p r i v i t y  w i t h  

l i e n o r s  by r e q u i r i n g  d i r e c t  p r o  t a n t o  payment t o  them on aban-  

donment ,  n o t  t h r e e  y e a r s  or l a t e r  u n t i l  t h e  owner c a n  n o  l o n g e r  

h o l d  o f f  a  t r i a l  d a t e .  

Compu ta t i on  o f  I n t e r e s t  

The s t a t u t o r y  r a t e  a p p l i c a b l e  f rom J u n e  1, 1 9 8 1 ,  t h e  

d a t e  t h e  p l a i n t i f f  I s  claim o f  l i e n  was f i l e d ,  t h r o u g h  J u l y  1, 

1982  was s i x  p e r c e n t  p e r  y e a r ,  f o r  a t o t a l  o v e r  t h o s e  1 3  months  

o f  6 .5%. F.S. 5  687 .01  ( 1 9 8 1 ) .  T h e r e a f t e r ,  t h e  s t a t u t o r y  r a t e  

o f  i n t e r e s t  i n c r e a s e d  t o  1 2 %  p e r  y e a r .  F.S. 5  687 .01  ( 1 9 8 2  

S u p p . )  Over t h e  15 .75  months  be tween  t h e  change  i n  t h e  s t a t u t e  

u n t i l  t h e  d a t e  o f  judgment ,  a n o t h e r  15 .75% i n t e r e s t  a p p l i e s ,  

f o r  a t o t a l  o f  $40,580.08,  i n c l u d i n g  per diem i n t e r e s t ,  a s  t h e  

c o u r t  c a l c u l a t e d  i n  p a r a g r a p h  3  o f  t h e  o r i g i n a l  judgment  d a t e d  

O c t o b e r  24, 1983 .  ( 2 .  8 1 ) .  'The i n t e r e s t  r a t e  a p p l i c a b l e  t o  

t h i s  claim i n c r e a s e s  when t h e  s t a t u t o r y  r a t e  was i n c r e a s e d .  

Georqe  L. Simonds C o .  v .  Graham, 395  So.2d 1190  ( F l a .  5 t h  DCA 

1 9 8 1  1 .  

1 4 ~ r u e ,  i f  t h e r e  were no f u n d s  i n  t h e  o w n e r ' s  hands  
r e m a i n i n g  on t h e  c o n t r a c t ,  t h e  owner s  would n o t  h a v e  a n y t h i n g  
t o  p a y .  F. S .  S S 7 1 3 . 0 6 ( 3 ) ( e ) ,  7 1 3 . 0 6 ( 4 ) .  B u t  h e r e  t h e r e  were 
f u n d s  enough f o r  t h e  l e g a l l y  r e q u i r e d  100% payment  due  t o  
F l o r i d a  S t e e l  i n  A p r i l ,  1981 ,  when t h e r e  was abandonment .  
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CONCLUSION 

The rule in Alton Towers is good as far as it goes -- 
that is, it covers only those projects where construction is 

interrupted, but the improvement is not abandoned. This Court 

did not reach F. S. §713.06(3)(e) or §713.07(4) in Alton 

Towers, because those sections deal with abandonment of 

improvements, and the limited ability to reverse of priorities 

on cessation of construction. Those sections are relevant to 

disposition of this case. Their application here does not 

affect the viability of Alton Towers, generally; rather, their 

application recognizes the distinction of this case from the 

Alton Towers facts. 

The certified question, then, must be answered in the 

negative, for Alton Towers does not apply to a construction 

project which is interrupted for a significant period of time. 

Finally, since money was definitely due to Florida 

Steel from King's Point by June 1, 1981, the date the claim of 

lien was filed, King's Point is indebted for pre-judgment 

interest on the sums found by the trial court to be due. 

Respectfully submitted, 

BERMAN & ERGAS 
Attorneys for Petitioner 
750 Hivergate Plaza 
444 Brickell Avenue 
Miami, Florida 331 31 
(305) 374-6100 
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