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PREFACE 

I n  t h i s  r e p l y  b r i e f ,  a s  i n  t h e  i n i t i a l  b r i e f ,  F l o r i d a  S t e e l  

C o r p o r a t i o n ,  t h e  p e t i t i o n e r ,  w i l l  be r e f e r r e d  t o  a l t e r n a t e l y  a s  " F l o r i d a  

S t e e l "  o r  a s  " p e t i t i o n e r . "  King 's  P o i n t  Development Group w i l l  be  r e f e r r e d  t o  

a s  "King's  P o i n t , "  " t h e  owner," o r  "respondent ."  A l l  p e r s o n s  n o t  p a r t i e s  t o  

t h i s  a p p e a l  w i l l  be  r e f e r r e d  t o  by name. 

Throughout t h i s  b r i e f ,  t h e  symbol "R" w i l l  s t a n d  f o r  t h e  Record o n  

Appeal,  and t h e  symbol "A" w i l l  s t a n d  f o r  t h e  Appendix,  s e p a r a t e d  from t h e  

i n i t i a l  b r i e f  by a t a b .  The Appendix t o  t h i s  r e p l y  b r i e f  w i l l  b e  i d e n t i f i e d  

by t h e  symbol "A2." 

A l l  r e f e r e n c e s  t o  s t a t u t e s  i n  Chap te r  713, u n l e s s  s p e c i f i e d  

o t h e r w i s e ,  w i l l  r e f e r  t o  §713.xx, F l a .  S t a t .  (1981) ,  and w i l l  be  a b b r e v i a t e d  

by r e f e r r i n g  t o  t h e  s e c t i o n  number o n l y .  

A l l  emphasis  i n  q u o t a t i o n s  o r  e l s e w h e r e  i s  t h a t  of c o u n s e l ,  u n l e s s  

o t h e r w i s e  i n d i c a t e d .  
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ARGUMENT 

I TO DETERMINE WHETHER &TON TOWERS APPLIES TO 
ABANDONMENT CASES, ONE MUST LOOK TO THE LAW FROM 
WHICH THAT HOLDING EMANATED. KING'S POINT 
IMPROPERLY ARGUES THAT THE RESULT I S  THE LAW. 
KING'S POINT'S ABILITY TO SUBTRACT THE COST TO 
COWLETE I S  THE DETERMINATIVE ISSUE I N  THIS 
CASE. I F  I T  HAS NOT COMPLIED WITH THE MECHANIC'S 
LIEN LAW, IT CANNOT SUBTRACT THOSE COSTS. SINCE 
I T  HAS NOT COMPLIED, THIS I S  A PRIORITY DISPUTE. 

King 's  P o i n t  s e e k s  t o  c o n c l u d e  t h a t  comple t ion  c o s t s  i n  a l l  c a s e s  

a r e  d e d u c t i b l e  from t h e  o r i g i n a l  c o n t r a c t  p r i c e .  I ts  arguments ,  however,  

i g n o r e  t h e  s t a t u t e s ,  and " c r e a t e "  l aw f o r  s u p p o r t .  It i g n o r e s  t h e  l e g i s l a t i v e  

d e f i n i t i o n  of " l i e n o r " ,  s u b s t i t u t i n g  what i t  wishes ;  i t  c o n f u s e s  " l i e n "  w i t h  

" p e r f e c t e d  l i e n " ,  and i t  throws o u t  t h e  s t a t u t e  on p r i o r i t i e s  and r e l a t i o n  

back. Most of a l l ,  i t  f o r g e t s  t h a t  - t o  q u a l i f y  f o r  Bryan/A.lton p r o t e c t i o n ,  i t  

must c o m p l e t e l y  f o l l o w  t h e  mechanic ' s  l i e n  law. King ' s  P o i n t  f a i l s  t o  

r e c o g n i z e  t h a t  A l t o n  Towers i s  n o t  a  j u d i c i a l l y  c r e a t e d  d o c t r i n e ;  i t  i s  a n  

i n t e r p r e t a t i o n  and a p p l i c a t i o n  of one s e c t i o n  of t h e  F l o r i d a  mechanic ' s  l i e n  

law, §713.06(1),  F l a .  S t a t .  (1971) ,  t o  a  p a r t i c u l a r  s e t  of f a c t s .  King ' s  

P o i n t  l o o k s  t o  A l t o n  Towers a s  i f  i t  i s  t h e  s o u r c e  of t h e  law, r a t h e r  t h a n  a n  

i n t e r p r e t a t i o n  of i t ,  and a t t e m p t s  t o  e x t r a p o l a t e  f rom t h a t  o p i n i o n  r e s u l t s  

which i t  wishes  c h a p t e r  713 p rov ided .  Example: answer b r i e f ,  page 22: 

U n f o r t u n a t e l y  f o r  F l o r i d a  S t e e l ,  t h e r e  a r e  no 
"Phase 11" l i e n  c l a i m a n t s  i n  t h i s  c a s e .  Kings 
P o i n t  p a i d  Rogers & Ford i n  accordance  w i t h  t h e i r  
c o n t r a c t .  Rogers & Ford p a i d  i t s  mate r ia lmen  and 
l a b o r e r s . . . .  What F l o r i d a  S t e e l  f a i l s  t o  r e a l i z e  
i s  t h a t  t h e  s e n i o r  p r i o r i t y  of i t s  l i e n  d i d  n o t  
a f f e c t  Kings P o i n t ' s  r i g h t  -- and o b l i g a t i o n  -- 
t o  pay Rogers & Ford  f o r  i t s  work. 

S e c t i o n  713.01(10) d o e s  n o t  r e q u i r e  one t o  r e c o r d  a l i e n  t o  become a 

l i e n o r .  The term " l i e n o r "  as u s e d  i n  t h e  mechanic ' s  l i e n  law,  i s  d i f f e r e n t  

from t h e  u s e  i n  common p a r l a n c e .  A  l i e n o r  i s  a l m o s t  anyone who works on a 
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j o b s i t e  o r  d e l i v e r s  m a t e r i a l  t o  one. "Lienor" i s  n o t  a  d i r t y  word, y e t  t h e  

answer b r i e f  squirms t o  d i s a s s o c i a t e  persons who worked on t h e  recommenced 

po r t i on  from t h a t  s t a t u t o r y  term, because i f  payments made were t o  " l i e n o r s " ,  

t he  law then  p u t s  those  persons  i n t o  t h e  s t a t u t o r y  r u l e s  of p r i o r i t y ,  which 

were no t  a p p l i e d  i n  Alton Towers, because they  were n o t  a p p l i c a b l e  t h e r e .  

That pu t s  t h e  onus on King's Poin t  t o  e x t r i c a t e  i t s e l f  from t h e  c e s s a t i o n /  

recommencement r u l e  of §713.07(4). 

King 's  P o i n t ' s  payments t o  Rogers & Ford and i t s  materialmen and 

l a b o r e r s ,  were c l e a r l y  payments t o  " l i eno r s " .  King's P o i n t ' s  argument has  

been unsucces s fu l ly  made many t imes be fo re ,  r e c e n t l y  by t h e  l o s i n g  a p p e l l e e  i n  

American D i v e r s i f i e d  Dredging v. Nau t i l u s  Cons t ruc t ion  Corporat ion,  457 So.2d 

597 (F la .  2d DCA 1984).  

Appellee never  f i l e d  a  c l a im  of l i e n .  It 
asserts t h a t  a t t o r n e y ' s  f e e s  a r e  a v a i l a b l e  on ly  
when t h e  i n t e r p l e a d e r  i nvo lves  a  "d i spu te  between 
l i e n o r s , "  a  l i e n o r  be ing  one who has  f i l e d  a  
c l a im  of l i e n .  Appel lee  ignores  t h e  s t a t u t o r y  
d e f i n i t i o n  of l i e n o r  which inc ludes  one who "has 
a  l i e n  o r  p rospec t ive  l i e n  . . . ." §713.01(10), 
Fla .  s t a t .  (1983).  [emphasis i n  t h e  o r i g i n a l ]  

457 So. 2d a t  598. 

Moreover, King's P o i n t ' s  payments t o  t h e  l a b o r e r s ,  s u b c o n t r a c t o r s  and 

materialmen on t h e  recommenced p o r t i o n ,  were on account  of l i e n s  which they  -- ---- 
had. Again, t h e r e  i s  a  d i s t i n c t i o n  between t h e  s t a t u t o r y  term " l i en" ,  and t h e  - 
d e f i n i t i o n  King's Po in t  a s s i g n s  from common par lance .  Under 5713.06, 

l a b o r e r s ,  s u b c o n t r a c t o r s  and mater ia lmen t o  Rogers & Ford on t h e  recommenced 

p o r t i o n  need n o t  record  t h e i r  c l a ims  of l i e n  t o  have a  l i e n .  One must r e c o r d  

t o  p e r f e c t  such  l i e n s  a g a i n s t  o t h e r s ,  bu t  no t  t o  have i t .  

Compare l i e n s  under 55713.03, -04 and -05, which are no t  acqu i r ed  

u n t i l  r eco rd ing ,  w i t h  l i e n s  under  P.S. 5713.06, where r eco rd ing  i s  n o t  
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requi red  -- t h e  l i e n  a r i s e s  by v i r t u e  of being a  " l i e n o r "  §713.01(10), and by 

@ having money due f o r  having performed work o r  provided m a t e r i a l s .  - Cf. 

Cleveland Trus t  Company v. Ousley Sod Company, 351 So.2d 58 (F l a .  4 t h  DCA 

1977).  Sec t ion  713.06 l i e n s  s p e c i f i c a l l y  " a t t ach  and t a k e  p r i o r i t y  a s  of t h e  

t ime of r e c o r d a t i o n  of t h e  n o t i c e  of commencement." §713.07(2). Thus, Rogers 

& Ford 's  l a b o r e r s ,  subcon t r ac to r s ,  e t c .  had l i e n s  which a t t a c h e d  and took 

p r i o r i t y  a s  of t h e  January,  1982 new n o t i c e  of commencement. The hold ing  i n  

Alton Towers, because t h e r e  was no c e s s a t i o n  of work i n  t h a t  c a s e ,  and 

t h e r e f o r e  no new ( l a t e r )  n o t i c e  of commencement ( s e e  f n .  2,  a n t e ) ,  does no t  

l end  any support  t o  King's P o i n t ' s  naked a s s e r t i o n s  quoted a t  page 1, supra .  

L e g i s l a t i v e  I n t e n t  i n  Cons t ruc t ion  Cessa t ion  Cases - §713.07(4) 

The l e g i s l a t u r e  has  c l a s s i f i e d  a l l  recommencement workers a s  l i e n o r s ;  

payments t o  t h e  S713.06 l i e n o r s  a r e  payments on January,  1982 l i e n s .  The 

@ c e r t i f i e d  q u e s t i o n  u l t i m a t e l y  s eeks  t h e  p r i o r i t i e s  of t h e s e  January,  1982 

( i . e .  Phase 11) l i e n o r s  v i s  a  v i s  F a l l  of 1980 ( i . e .  Phase I )  l i e n o r s ,  such  a s  --- 
Flo r ida  S t e e l ;  i n  o t h e r  words, may payments t o  Phase 11 l i e n o r s  ( t h e  c o s t s  of 

completion) be deducted from t h e  c o n t r a c t  ba lance ,  be fo re  paying Phase I 

l i e n o r s ,  a s  i n  Alton Towers? 

Under §713.07(4), which s e c t i o n  i s  g e n e r a l l y  e n t i t l e d  " P r i o r i t y  of 

L iens ,"  " J i ] f  c o n s t r u c t i o n  ceases  before  complet ion,"  (which comple te ly  

d i s t i n g u i s h e s  t h e  c a s e  a t  bar from k l t o n  Towers), owners: 

( a )  may e i t h e r  pay a l l  [Phase I ]  l i e n o r s  i n  
f u l l  o r  pro r a t a  p r i o r  t o  recommencement i n  o r d e r  
f o r  subsequent [ i . e .  Phase 111 l i e n s  t o  t a k e  
p r i o r i t y ,  o r  - 

( b )  f i l e  an  a f f i d a v i t  of i n t e n t  t o  recommence 
construct ion1,  i n  which event  30 days a f t e r  t h e  

 AS w i l l  be s een ,  t h e  s t a t u t e  does no t  r e q u i r e  payment t o  Phase I 
l i e n o r s  here .  I f  t h e  a f f i d a v i t  i s  f i l e d  i d e n x y i n g  which Phase I l i e n o r s  

have not  been f i l e d ,  t h e  r i g h t  t o  c o n t e s t  t h e  l i e n  i s  preserved.  
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recording of same, "the rights of any person 
acquiring any .. . lien, [Rogers 6 Ford's 
subcontractors, etc.] ... or of any lienor 
[Rogers 6 Ford, its subcontractors, etc.] on the 
recommenced construction shall be paramount to 
any lien on the prior construction unless such 
prior lienor [e.g. Florida Steel] records a claim 
of lien within said 30 day period," and - 

(c) must record a notice of commencement for 
the recommenced construction. 

The wording cannot be clearer. Alton Towers did not involve 

cessation of construction; the legislature's establishment of priorities under 

Z §713.07(4) should not have been -- and was not -- used in Alton Towers. 

Conversely, construction did cease in this case, and the Court must follow - 
legislation prescribed for these circumstances. 

Alton Towers interpreted only one section, F .S. §713.06(1), Fla. 

Stat. (1969), which states that "[tlhe total amount of all liens allowed . . . 
e shall not exceed the amount of the contract price fixed by the direct 

contract." Multiple starts due to cessation and restart of work are nowhere 

2 ~ n  alternate interpretation of Alton Towers is that construction 
did cease, but the court elected to omit that fact from the opinion. To - 
stretch the case that far, one must also determine that the owner filed a new 
notice of commencement, and an affidavit of intent to recommence, which facts 
the court also elected to omit, but simply abbreviated to "Both parties 
complied with the requirements of the mechanic's lien law." 262 So.2d at 
672. If those were the facts, it seems likely that the Court would have 
mentioned §713.07(4), Fla. Stat. (1969), in passing, the statute which begins 
"If construction ceases," because it would have had to determine whether 
Coplan's lien was filed prior to or after the new notice of commencement - or 
at least it would have been a more complete opinion that way, instead of only 
citing §713.06(1), Fla. Stat. (1969), which does not take into consideration 
different lien priorities. While this wholesale omission of facts and 
analysis is implausible, injection of a select few of these fictional facts is 
necessary for King's Point's argument, namely that in Alton ~ o w e G  
construction ceased, and that the owner filed a new notice of commencement. 
(King's Point does acknowledge the necessity of complying with that portion of 
§713.07(4) in recommencement cases. Answer Brief, p. 16, footnote 5.) King's 
Point also requires this court to believe that neither of the parties and none 
of the jurists sitting on the Circuit, District and Supreme Courts thought 
that priority of liens or §713.07(4) was relevant. 
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mentioned i n  §713.06(1). Sec t ion  713.07(4) does no t  c o n t r a d i c t  Alton Towers 

a t  a l l .  Alton Towers was simply a  Phase I v. Phase I c a s e ,  where t h e  c o u r t  

had t o  determine which of t h e  l i e n s  which a l l  r e l a t e d  back t o  t he  same n o t i c e  

of commencement p reva i l ed .  

Hypothesizing what might have occured h e r e ,  bu t  d i d  n o t ,  i f ,  a f t e r  

t h e  Apr i l  6 walkoff by Logan 6 Clark ,  King's Poin t  d e s i r e d  t o  s h i f t  

p r i o r i t i e s ,  o r  p r e se rve  i t s  r i g h t s  t o  a rgue  s u b t r a c t i o n  of Phase I1 c o s t s  from 

the  Phase I fund ,  i t  should have f i l e d ,  s ay ,  by Apr i l  15 ,  1981, i t s  a f f i d a v i t  

of i n t e n t  t o  recommence. Had i t  done t h a t ,  and F l o r i d a  S t e e l  d i d  no t  f i l e  i t s  

c la im of l i e n  on o r  be fo re  May 15 ,  1981, t hen  F l o r i d a  S t e e l ' s  a c t u a l l y  

recorded June 1, 1981 c l a im  of l i e n  would have been i n f e r i o r  t o  t h e  January ,  

1982 l i e n s  of Rogers 6 Ford and i t s  subcon t r ac to r s ,  e t  a l .  To g e t  around i t s  -- 
f a i l u r e  t o  f o l l o w  t h e  mechanic's l i e n  law, King's Po in t  a rgues  t h a t  i t  never  

had t o  f i l e  t h e  a f f i d a v i t  because Rogers & Ford 's  l i e n  was always s u p e r i o r  t o  

F lo r ida  S t e e l ' s  under t h e  Alton Towers opinion.  

Besides  i gno r ing  t h e  s t a t u t e  i n  t h i s  ca se ,  King's P o i n t ' s  argument 

g i v e s  a  p e r f e c t  r ea son  t o  i gno re  t h e  s t a t u t e  i n  eve ry  c a s e ,  and t h a t  i s  why i t  

does no t  make sense .  Following t h e  l o g i c  t o  i t s  conc lus ion ,  i f  an  owner e v e r  

chooses t o  f i n i s h  a  p r o j e c t  once work has  ceased,  i t  s t a n d s  t o  reason  t h a t  i t  

i s  going t o  c o s t  some money t o  do i t .  Automatic adherence t o  what King's - 
Poin t  a rgues  i s  t h e  u n i v e r s a l  Al ton  Towers r u l e ,  i . e .  "always pay f i n i s h e r s  

f i r s t , "  means t h a t  i n  every  c e s s a t i o n  c a s e  t h e  owner w i l l  always deduct  

reasonable  c o s t s  t o  complete from t h e  fund remaining under t h e  pre-abandonment 

c o n t r a c t  be fo re  paying any unpaid pre-abandonment (1.e. Phase I) l i e n o r s .  

Only i n  those  c a s e s  where t h e r e  i s  money l e f t  i n  t h e  fund w i l l  pre-abandonment 

l i e n o r s  g e t  pa id .  Apparent ly ,  Klng's Point  f e e l s  t h a t  i n  e v e r y  

e cessation/recommencement case ,  a s  l ong  a s  t h e  new n o t i c e  of commencement is  

f i l e d  (without  an  a f f i d a v i t  of i n t e n t  t o  recommence), t h e  p r i o r i t i e s  a r e :  
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1. Lienors  on t h e  recommenced p o r t i o n  g e t  paid i n  f u l l  f i r s t ,  and 

2. I f  t h e r e  a r e  funds l e f t ,  l i e n o r s  from Phase I g e t  pa id ,  a s  f a r  a s  
, t h e  fund goes. 

Yet,  where a n  a f f i d a v i t  of i n t e n t  t o  recommence i s  f i l e d ,  t h e  c l e a r  

p r i o r i t i e s  set f o r t h  i n  F.S. §713.07(4) a r e :  

1. Phase I l i e n o r s  who f i l e  w i t h i n  30 days g e t  paid i n  f u l l  o r  p ro  
r a t a ,  o r  a r e  l i s t e d  i n  t h e  a f f i d a v i t  a s  unpaid,  and then  

2. Recommencement (Phase 11 )  l i e n o r s  g e t  pa id ,  and,  

3. Phase I l i e n o r s  who f i l e d  more t han  30 days bu t  l e s s  t han  91 days  
a f t e r  t h e  f i l i n g  of t h e  a f f i d a v i t  of i n t e n t  t o  recommence g e t  
pa id  w i th  what, i f  any th ing ,  i s  l e f t .  

Once c o n s t r u c t i o n  c e a s e s ,  §713.07(4) comes i n t o  p l ay ,  and t h i s  may 

a l t e r  p r i o r i t y ,  i f  an  owner a v a i l s  himself  of t h e  o p t i o n ,  by c u t t i n g  t h e  Phase 

I l i e n s ,  which r e l a t e  back i n  t ime ,  i n t o  two groups -- t h o s e  f i l i n g  w i t h i n  30 

days,  and those  who do not .  This  i s  t h e  owner's o p t i o n  t h a t  King's P o i n t  

r e f e r s  t o .  ( I f  you wish t o  a c c e l e r a t e  l i e n  c la iming  and poss ib ly  "dump" some 

l i e n o r s  t o  t h i r d  p l a c e ,  you may do  A o r  B. I f  you do n e i t h e r ,  t hen  f i r s t  i n  - 
t ime,  f i r s t  i n  r i g h t  a p p l i e s ,  as u s u a l  i n  r e a l  p rope r ty  record ing ,  and h e r e ,  

pe r  §713.07(2).) 

The upshot  of King's P o i n t ' s  p o s i t i o n  is  t h a t  i f  a n  owner fo l l ows  t h e  

s t a t u t e  (§713.07(4)) he must c o n t e s t  o r  pay those  l i e n o r s  who f i l e  w i t h i n  30 

days w i th  t h e  remaining funds,  t he reby  d e p l e t i n g  t h e  fund f o r  complet ion,  b u t  

i f  he i gno re s  t he  s t a t u t e  he has  a n  oppor tun i ty  t o  complete t h e  ceased work 

w i t h  a l l  t h e  money of those  who would have been pa id  had t h e  s t a t u t e  been - 
followed!! The owner a rgues  t h a t  by i gno r ing  t h e  cessation/recommencement 

s t a t u t e  he may o b t a i n  g r e a t e r  b e n e f i t s  t han  i f  he fol lowed t h e  mechanic's l i e n  

law! The law should no t  a l l ow  one t o  accomplish something i n d i r e c t l y  which h e  
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may not do d i r e c t l y .  When King 's  Po in t  s t a t e s  t h a t  t h i s  c a s e  i s  no t  a  

Phase I v. Phase I1 case ,  one wonders -- i s  t h e r e  e v e r  such  a  t h i n g  a s  a  Phase 

I1 case? What would i t  be? There s imply i s  no s i t u a t i o n ,  o t h e r  than  t h e  k ind  

h e r e ,  where t h e  a f f i d a v i t  of i n t e n t  t o  recommence can apply!  King's P o i n t ,  i n  - 
s h o r t ,  bases  i t s  e n t i r e  c a s e  on t h e  r e s u l t  i n  Alton Towers t o  conclude -- 

without  say ing  i t  -- t h a t  t h e  Alton Towers op in ion  " repea led"  §713.07(4). 

No r e p o r t e d  d e c i s i o n  has  been found d i s c u s s i n g  t h e  n e c e s s i t y  vs .  

o p t i o n  of an  a f f i d a v i t  of i n t e n t  t o  recommence under §713.07(4), a l though t h e  

Second D i s t r i c t  termed i t  " requi red"  i n  Saraso ta  Commercial R e f r i g e r a t i o n  v.  

Schooley, 381 So.2d 1 1 4 1 ,  1142 (F l a .  2nd DCA 1980) ,  a  c a s e  i n  which t h e  owner 

d i d  f i l e  i t .  I n  Tamarac V i l l a g e ,  Inc.  v. Bates & Daly Co., 348 So.2d 23 (F l a .  

4 t h  DCA 1977) ,  t h e  owner f a i l e d  t o  f i l e  a  n o t i c e  of recommencement b e f o r e  

beginning complet ion work. This  v i o l a t i o n  of §713.07(4) and (§713.13(1)(a))  

a precluded the  s u b t r a c t i o n  of complet ion c o s t s  from t h e  c o n t r a c t  p r i c e .  The 

c o u r t  need n o t  have reached t h e  a f f i d a v i t  of i n t e n t  t o  recommence t o  determine 

p r i o r i t i e s ,  s i n c e  t h e  owner's f a i l u r e  t o  fo l l ow  t h e  mechanic 's  l i e n  law 

precluded i t s  t a k i n g  advantage of i t .  King's Po in t  t w i s t s  t h e  s imple ho ld ing  

(Answer B r i e f ,  p.18) by implying t h a t  had t h e  n o t i c e  of recornmencement, a l o n e ,  

been f i l e d ,  complet ion payments would have been s u b t r a c t e d .  That conc lus ion  

cannot be reached by l o g i c  a lone :  The new n o t i c e  i s  necessary ,  bu t  i s  n o t  

enough. 

3perhaps i t  should n o t  be overlooked t h a t  King 's  Po in t  does s e e  
some use f o r  t h e  a f f i d a v i t .  I t  i s  "simply an  a i d  t o  .. . owners and l e n d e r s  - 
[who] want t o  know t h e  s i z e ,  number and p r i o r i t y  of Phase I l i e n s  ... t h a t  ... 
may have t o  be paid.. .." King's P o i n t ' s  Answer B r i e f ,  a t  23. Th i s  - 
explana t ion  i s  i n s u l t i n g ,  s i n c e  King's Po in t  a l s o  o f f e r s  t h e  unvarying b a s i c  
equat ion:  FUND FOR PHASE I CLAIMANTS = MONIES LEFT UNDER CONTRACT less COST 
TO COMPLETE. S ince  t h e  amount f o r  Phase I c l a iman t s  i s  s o  e a s i l y  c a l c u l a t e d ,  
King's Point  s u g g e s t s  t h a t  t h e  a f f i d a v i t  "option" was s igned  i n t o  law by t h e  
Governor f o r  c u r i o s i t y  s eeke r s ,  i.e. j u s t  f o r  fun  t o  see who is  c la iming  t h e  
balance. F l o r i d a  S t e e l  apo log izes  t o  t h e  c o u r t  f o r  p r e d i c t i n g  e a r l i e r  t h a t  
King's Poin t  would c a l l  i t  a  C le rk ' s  Re l i e f  Act. 
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King's P o i n t ' s  r e l i a n c e  on MacIntyre v. Torres ,  358 So.2d 101 (F la .  

3d DCA 1978) i s  misplaced. The owner d id  not  p r e v a i l  i n  t h a t  case  merely 

because he f i l e d  a  n o t i c e  of commencement. He p reva i l ed  because Torres  d id  

not have a  s t a t u t o r y  mechanic's l i e n .  This was a  Phase I1 v. Phase Nothing 

case. Torres  was a t tempt ing  t o  impose an e q u i t a b l e  l i e n  on any fund remaining - 
i n  the owner's hands, not on the  property.  P a r e n t h e t i c a l l y ,  today Torres '  

equ i t ab le  claim, based on Crane Co. v. Fine, 221 So.2d 145 (Fla .  1969) i s  no 

longer  recognized under §713.06(1). See a l s o ,  e.g_., S t r a t t o n  of F lo r ida ,  Inc.  -- 
v. Ceraso l i ,  426 So.2d 59 (Fla.  2d DCA 1983). 

The New Notice of Commencement 

What i s  t h e  purpose of t h e  requi red  new n o t i c e  of commencement under 

§713.07(4)? F lo r ida  S t e e l  sugges ts  t h a t  i t s  purpose i s  t o  a l low a new l e n d e r  

t o  record a  mortgage and a l low an  owner t o  r e f inance  f o r  t h e  completion work, 

which mortgage w i l l  enjoy a  h igher  p r i o r i t y  than  recommencement l i e n o r s '  

l i e n s .  For example, by observing t h i s  sequence: 

1. Af f idav i t  of i n t e n t  t o  recommence f i l e d .  

2. New mortgage f i l e d  a t  l e a s t  30 days l a t e r .  

3. New n o t i c e  of commencement f i l e d  a f t e r  t h e  new mortgage, 

t h e  lender  knows t h e  maximum va lue  of l i e n s  ahead of h i s  mortgage. I f  a l l  

recommencement l i e n o r s '  c la ims  r e l a t e d  back t o  t h e  f i r s t  n o t i c e  of 

commencement, a s  King's Poin t  imp l i e s  t h a t  Alton Towers r e q u i r e s ,  t hen  ( a )  

t h e r e  i s  abso lu te ly  no need f o r  a  new n o t i c e  of commencement ( s ince  t h e  

"anchor" is  a l r e a d y  i n  p lace  -- t h e  f i r s t  n o t i c e )  and (b)  t he  mortgagee might 

be walking i n t o  a  mul t i tude  of p o t e n t i a l  fo rec losu re  e u i t s  whereby he could be 

forec losed  ou t ,  and i n  any event  have t o  defend t h e  mortgagors '  a c t i o n s  -- 
hard ly  a  hea l thy  pol icy .  Yet King's Point  suggest. no reason f o r  t h e  new 
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n o t i c e  of commencement i f  i t  i s  n o t  t h e  anchor  d a t e  f o r  recommencement - 
l i e n o r s .  Without  t h e  r e q u i r e d  a f f i d a v i t ,  recommencement l i e n o r s  a r e  second i n  

t ime ,  second i n  r i g h t  t o  a l l  Phase  I l i e n o r s .  F i r s t  l i e n o r s  must g e t  p a i d  

f i r s t ,  which d i d  n o t  happen h e r e .  

Why t h e  Bryan v. Owsley Lumber l i n e  of c a s e s  e s t a b l i s h e s  t h a t  t h e  a f f i d a v i t  
must be f i l e d  

Under f o r m e r  §84.071(4) F l a .  S t a t .  (1963) ,  where a  c o n t r a c t o r  

d e f a u l t e d ,  a n  owner r e c o r d i n g  a n o t i c e  of d e f a u l t  c o u l d  recommence t h e  work, 

and pay recommencement l i e n o r s  ahead of o r i g i n a l ,  p e r f e c t e d  l i e n s .  

Two i d e n t i c a l  ( b u t  f o r  one f a c t )  c a s e s  i n v o l v i n g  §84.071(4) F l a .  

S t a t .  (1963) came o u t  of t h e  F i r s t  D i s t r i c t  l e s s  t h a n  two y e a r s  a p a r t :  John 

T. Wood Homes, Inc .  v. Air C o n t r o l  P r o d u c t s ,  Inc . ,  177 So.2d 709 ( F l a .  1st  DCA 

1 9 6 5 ) ,  and Bryan v .  Owsley Lumber Company, 201 So.2d 246 ( F l a .  1st DCA 1967) .  

Each c a s e  i n v o l v e d  a  c o n t r a c t o r  who d e f a u l t e d  and abandoned t h e  job  s i t e ,  

l e a v i n g  behind a  p e r f e c t e d  mechanic ' s  l i e n h o l d e r ,  as h e r e .  I n  b o t h  c a s e s ,  t h e  

owners sought  t o  d e d u c t  t h e  c o s t  of comple t ion  from t h e  amount remain ing  on 

t h e  c o n t r a c t .  Both c a s e s  were unanimous o p i n i o n s ;  two of t h e  t h r e e  judges  on 

t h e  John T. Wood Homes p a n e l  a l s o  s a t  on t h e  Bryan p a n e l .  The o n l y  

d i f f e r e n c e :  t h e  owner i n  John T. Wood Homes f a i l e d  t o  f i l e  a  n o t i c e  of d e f a u l t  

(mis taken ly  r e f e r r e d  t o  a s  a  n o t i c e  of abandonment i n  t h e  o p i n i o n ) ,  w h i l e  t h e  

owner i n  Bryan d i d  f i l e  i t .  The owner who f a i l e d  t o  f i l e  l o s t  t h e  c a s e ,  and 

w a s  n o t  a l lowed  t o  s u b t r a c t  t h e  c o s t  of comple t ion .  The Bryan owner, who went 

t h e  e x t r a  s t e p ,  was a l lowed  t h e  s e t o f f .  Bryan,  of c o u r s e ,  was c i t e d  by t h i s  

c o u r t  i n  A l t o n  Towers, as  a u t h o r i t y  f o r  set  o f f  i n  a c a s e  where t h e  owner 

comple te ly  compl ies  w i t h  t h e  law. 

I n t e r e s t i n g l y ,  t h e  l o s i n g  owner i n  John  T. Wood Homes, n o t  u n l i k e  

King's  P o i n t ,  a r g u e d  t h a t  f i l i n g  t h e  n o t i c e  was p o i n t l e s s ,  s i n c e  t h e  l i e n o r  
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a l r e a d y  had a c t u a l  knowledge of t h e  d e f a u l t .  King 's  P o i n t  ha s  s i m i l a r l y  

argued t h a t  f i l i n g  t h e  p r e sen t  day a f f i d a v i t  of i n t e n t  t o  recommence would 

a l s o  be p o i n t l e s s .  "It is  t r u e  t h a t  t h e  f i l i n g  of a n  a f f i d a v i t  of i n t e n t i o n  

t o  recommence h a s  no e f f e c t  on a l ready-cla imed l i e n s  f o r  pre-abandonment 

work." Answer B r i e f ,  p. 13.  While t h a t  p r o p o s i t i o n  may o r  may no t  be t r u e ,  

c l e a r l y  two t h i r d s  of t h e  Bryan p a n e l  (and t h a t  i s  a l l  i t  t a k e s )  h a s  r u l e d  

t h a t  t h e  f a i l u r e  t o  f i l e  i t  a t  any t i m e  p r ec ludes  t h e  s e t o f f .  

The Four th  D i s t r i c t  has  f o l l owed  John T. Wood Homes. Melnick v. 

Reynolds Meta l s  Company, 230 So.2d 490 ( F l a .  4 t h  DCA 1970) .  No c o u r t  ha s  e v e r  

d i s ag reed  w i th  t h e  ho ld ing  i n  John T. Wood Homes. 

The 1965 amendment t o  t h e  l i e n  l a w  combined §§84-071(4) and (5 )  F l a .  

S t a t .  (1963) ,  ( t h e  l a t t e r  d e a l t  w i th  t h e  p redecessor  t o  t h e  p r e s e n t  a f f i d a v i t  

of i n t e n t  t o  recommence, which w a s  f i l e d  o n l y  on abandonment f o r  r e a sons  o t h e r  

t han  c o n t r a c t o r  d e f a u l t )  c r e a t i n g  t h e  p r e s e n t  §713.07(4). Today, i f  

c o n s t r u c t i o n  c e a s e s  b e f o r e  complet ion f o r  any reason ,  t h e  owner may f i l e  t h e  

a f f i d a v i t  of i n t e n t  t o  recommence, i n c l u d i n g ,  a s  i s  e x p r e s s l y  p rov ided ,  a  

p r o v i s i o n  i d e n t i f y i n g  which Phase I l i e n o r s  have n o t  been pa id .  There was 

no th ing  stopping King 's  -- P o i n t  from f i l i n g  - t h e  a f f i d a v i t  - and  l i s t i n g  F l o r i d a  

S t e e l  as unpaid,  and t h e n  defend ing  t h e  c a s e  as t h e  owner i n  Bryan d i d .  -- -- - - - -  - 
S e c t i o n  713.07(4) s p e c i f i c a l l y  a l l o w s  t h e  owner t o  c o n t i n u e  c o n s t r u c t i o n  --- 
without  pay ing  Phase I l i e n o r s ,  but  t h e  p r i c e  f o r  t h a t  r i g h t  i s  f i l i n g  t h e  -- -- -- - - 
a f f i d a v i t  of i n t e n t  t o  recommence. King 's  P o i n t ' s  f a i l u r e  t o  f i l e  t h e  - - 
a f f i d a v i t  and l i s t  F l o r i d a  S t e e l  as  unpa id  p reven ted  t h e  p r i o r i t y  s w i t c h i n g ,  

and p r e c l u d e s  King 's  Po in t  from deduc t i ng  t h e  c o s t s  o f  comple t ion  because  o f  

i t s  f a i l u r e  t o  f o l l o w  t h e  mechanic 's  l i e n  l a w  f u l l y .  John T. Wood Homes, 

4 ~ n  a n a l y s i s  o f  t h e  purpose ,  h i s t o r y ,  and mechanics of t h e  
a f f i d a v i t  of i n t e n t  t o  recommence i s  con t a ined  i n  2  Rakusin,  F l o r i d a  
Mechanics' L i en  Hanual,  S14.02, i nc luded  a t  A2. pp. 1-16. 

B E R M A N  6 E R G A 5 , 7 5 0  R I V E R G A T E  P L A Z A , 4 4 4  B R I C K E L L  A V E N U E ,  M I A M I ,  F L O R I D A  33131 



supra; Melnick, supra. 

The BryanjAlton result is not an absolute rule; it obtains only when 

an owner has completely complied with the lien law. While the "completely 

complying innocent party vs. completely complying innocent party" logic used 

in Bryan was approved by this Court in Alton Towers, the necessity of filing 

the notice of default from Bryan was not converted to a necessity of an 

affidavit of intent to recommence in Alton Towers, because, again, §713.07(4) 

only applies when construction ceases, which it did not in Alton Towers. The 

affidavit listing Coplan Pipe as unpaid was unnecessary in Alton Towers; the 

affidavit listing Florida Steel as unpaid was necessary before recommencing 

here. Thus, King's Point has not completely complied with the mechanic's lien 

law. 5 

Meredith v. Lowe's of Florida, Inc., 405 So.2d 1061 (Fla. 5th DCA, 

1981) does not help King's Point because Meredith is not a recommencement 

case, and does not involve a new notice of commencement; §713.06(1) arguments 

apply, therefore, because two tiers of priorities are not present. It should 

also be noted that the owner in Neredith affirmatively discharged his 

responsibilities under §713.06(3)(e) by filing an action for declaratory 

relief to determine how much was due to various lienors. 

51f this sounds like the statute celebrates technical form, one is 
reminded of Justice O'Connell in All State Pipe Supply Co., Inc. v. McNair, 89 
So.2d 774, 775 (Fla. 1956): "The Mechanic's Lien Law ... is harsh in many 
respects, as applied to an owner, and no one improving property can ignore its 
vrovisions without coming to nrief." and Judne Letts in American Fire and Cas. w - - . Davis Uater, etc., 358 S0.2d- 225 (Fla. 4th DCA 1978). "The ... ill 
conceived, confusing, patchwork amendments [to Chapter 7131 ... have all 
combined to make life miserable for judges, lawyers .. . and the vitally 
affected construction and lending industries." 
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FLORIDA STEEL DENIES STIPULATING THAT COSTS 
INCURRED I N  COMPLETING UNDER ROGERS & FORD NINE 
MONTHS LATER I S  EQUIVALENT TO ESTABLISHING 

I DAMAGES BECAUSE OF LOGAN & CLARK'S BREACH, OR 
ESTABLISHING THE "COST TO COMPLETE", AS REFERRED 
TO I N  THE CASES. 

At tempt ing ,  s t i l l ,  t o  c o n v i n c e  t h e  Court  t h a t  F l o r i d a  S t e e l  i s  due no 

f u n d s  even though no a f f i d a v i t  of i n t e n t  t o  recommence l i s t i n g  F l o r i d a  S t e e l  

a s  unpaid  was f i l e d ,  and even  though payments t o  u n p e r f e c t e d  Phase  I1 l i e n  

c l a i m a n t s  were made ahead of F l o r i d a  S t e e l ' s  e a r l i e r  p e r f e c t e d  l i e n ,  King ' s  

P o i n t  a r g u e s  a theme new t o  t h i s  t h r e e  y e a r  l i t i g a t i o n  -- t h a t  F l o r i d a  S t e e l  

s t i p u l a t e d  t h a t  t h e  i n c u r r e d  c o s t  t o  comple te  under  Rogers & Ford ' s  1982 

c o n t r a c t  was e q u i v a l e n t  t o  damages s u f f e r e d  o n  account  o f  Logan & C l a r k ' s  

b r e a c h ,  o r  was e q u a l  t o  t h e  " s p e c i f i c  meaning" which King ' s  P o i n t  had i n  i t s  

mind. Answer B r i e f ,  p. 26. The t r i a l  c o u r t ,  i n  i t s  F i n a l  Judgment, found  

a t h a t  "upon t h e  f a c t s  c o n t a i n e d  i n  t h e  P r e - T r i a l  S t i p u l a t i o n " ,  King ' s  P o i n t ' s  

p r o p e r t y  was l i a b l e  f o r  F l o r i d a  S t e e l ' s  l i e n  c l a i m  (R. 81) .  King ' s  P o i n t  h a s  

n o t  p r e v i o u s l y  a l l e g e d  t h a t  t h e  f a c t s  as found o r  a p p l i e d  were improper .  

F l o r i d a  S t e e l  never  s t i p u l a t e d  t h a t  t h e  Rogers & Ford c o n t r a c t  p r i c e ,  

o r  any  p a r t  of i t ,  was e q u i v a l e n t  t o  damages. F l o r i d a  S t e e l  d i d  s t i p u l a t e  - 
(A. l l  a t  3 b ( x x i x ) )  t h a t  t h e  r e a s o n a b l e  c o s t  i n c u r r e d  by King ' s  P o i n t  i n  

comple t ing  t h e  work was g r e a t e r  t h a n  t h e  $2,522,910 remain ing  under  t h e  

c o n t r a c t .  Those c o s t s  t o  comple te  were  i n c u r r e d  i n  1982 -- n e a r l y  a y e a r  

l a t e r  and a f t e r  t h e  job  had been abandoned -- n o t  a t  t h e  t i m e  of b reach ,  w h i l e  

t h e  job had momentum, w h i l e  t h e  c r a n e s  and  s u b c o n t r a c t o r s  were  on t h e  job  s i t e  

and schedu led  t o  remain,  w h i l e  t h e  marke t  was i n  i t s  t h e n  downswing, b e f o r e  

s teel  r e b a r  a t  t h e  j o b  s i t e  r u s t e d ,  etc., e t c .  A t e n  t o  f i f t e e n  p e r c e n t ,  o r  

more, i n c r e a s e  i n  c o s t s  t o  start a j o b  up c o l d  n i n e  months l a te r  d i d  n o t ,  a n d  

e does  n o t ,  seem u n r e a s o n a b l e  t o  F l o r i d a  S t e e l .  
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The more r e l e v a n t  f a c t s  s t i p u l a t e d  t o  a r e  conta ined  a  few paragraphs 

e a r l i e r  i n  t h e  S t i p u l a t i o n .  (A. 11 a t  q3b(xxiv) ) .  A s  t h e  e x h i b i t s  t o  t h e  

s t i p u l a t i o n  demons t ra te ,  appa ren t ly  omi t ted  from t h e  i n i t i a l  appendix, but 

a t t a c h e d  h e r e t o  (A.2d 17-19; R. 77-79), King's Poin t  never  pressed  a  damage 

c la im f o r  breach a g a i n s t  Logan & Clark ,  and,  i n  f a c t ,  recovered noth ing  on any 

compulsory counterc la im which was, o r  should have been, r a i s e d  i n  t h e  t r i a l  

c o u r t .  I f  the  r e s u l t s  of t h e  Logan & Clark  a r b i t r a t i o n l l a w s u i t  a r e  b ind ing  on 

F l o r i d a  S t e e l ,  Kings Po in t  proved no damages whatever because of Logan & 

C l a r k ' s  f a i l u r e  t o  p o s t  payment and performance bonds, o r  f o r  abandoning t h e  

job. 6 

King's P o i n t ' s  a t tempt  t o  prove,  f o r  t h e  f i r s t  t ime e v e r  i n  t h e  

Supreme Court no less,  t h e  A p r i l ,  1981 "presen t  va lue"  of t h e  1982 Rogers & 

Ford c o n t r a c t  by sugges t ing  t h a t  t h e  "huge ' cush ion '  of exces s  c o s t s  makes i t  

p o i n t l e s s  t o  s p e c u l a t e  whether King's Poin t  might have saved a  few d o l l a r s  by 

recommencing a  l i t t l e  e a r l i e r  t han  i t  d i d , "  Reply Br ie f  p. 28, merits no r e p l y  

o t h e r  than " too  l i t t l e ,  t oo  l a t e . "  Counsel ' s  a s s e r t i o n  t h a t  "completion c o s t s  

would have consumed t h e  e n t i r e  unpaid c o n t r a c t  p r i c e  even i f  Rogers & Ford 

s t a r t e d  work t h e  morning a f t e r  Logan & Clark abandoned," - i d . ,  i s  unsupported 

s p e c u l a t i o n  a t  any l e v e l  of cou r t .  King 's  P o i n t  a r t i c u l a t e  counse l  d r a f t e d  

t h e  suddenly ambiguous Pre-Trial  S t i p u l a t i o n ,  y e t  a t  page 27 of i t s  b r i e f  

King 's  Poin t  a rgues  t h a t  i t  "never in tended  t o  s t i p u l a t e  o n l y  t h a t  complet ion 

c o s t s  were reasonable  a s  of t h e  d a t e  of recommencement." While i t  would n o t  

6 ~ h e  a r b i t r a t o r s  d id  no t  de te rmine  t h a t  no monies were due Logan 
& Clark  f o r  quantum merui t .  Logan & Clark v. Adaptable,  450 So.2d 1189 ( ~ i a .  
4 t h  DCA 1984). It i s  s p e c u l a t i o n  t o  guess  what, i f  any th ing ,  Logan & Cla rk  
would have been awarded under t h a t  theory.  A f o r t i o r i ,  i n  no event  does t h e  
a r b i t r a t o r s '  award show t h a t  King 's  Po in t  s z f e r e d  damages on account  of t h e  
breach  -- i t  on ly  shows t h a t  i t  d i d  n o t  owe a n  a d d i t i o n a l  $2,522,910 on t h e  
c o n t r a c t  theory.  I n  no ca se  does i t  show t h a t  t h e  §713.01(3) " c o n t r a c t  p r i c e "  
was reduced by any m o u n t  due t o  breaches.  
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have been difficult to state "King's Point was damaged by $ XXX on account of 

Logan & Clark's breach," -- if that were the agreement -- or "reasonable costs 
to complete as defined in so-and-so case was $ XXX," nothing similar is in the 

stipulation anywhere. To this date, Florida Steel has not figured how the 

first 7 to 10 floors, which includes the disproportionately expensive 

footings, of a 19 story concrete shell were built for $782,000 (because no 

payments were made to anyone for construction during February through April, 

1981) and yet it still cost several hundred thousand dollars more than 

$2,500,000 (four times as much) to do the remaining 9 to 12 floors. 

Admittedly, Florida Steel's perplexity is of no relevance, here, other than to 

stress disagreenent with King's Point's position on the stipulation. 
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CONCLUSION 

Fla. Stat. §713.07(4) applies only where construction has ceased. 

Nowhere in Alton Towers is that fact indicated, distinguishing this case 

entirely. Only one statute was applied in Alton Towers, F.S. §713.06(1). 

This case is determined by F.S. §713.07(4). Relative priorities was never an 

issue in Alton Towers. Once construction ceases, if an owner files the 

affidavit of intent to recommence, he may contest the amount and continue with 

construction, utilizing the logic in Bryan, where the owner filed the notice 

of default, the predecessor "contractor default" priority switching 

mechanism. Like the owners in John T. Wood and Melnick, King's Point did not 

comply with the mechanic's lien law and must suffer the same fate. 

If one who files a notice of recommencement (required anyway under 

§713.13(1)(a)) may automatically subtract the cost of completion, then 

§713.07(4) has no meaning whatever. The statute simply cannot be ignored. 

Alton Towers does not "repeal" the statute for cessation/recommencement cases. 

The answer to the certified question is "No." Where construction 

has ceased, before recommencement, if disbursement of the contract fund is not 

made to Phase I mechanic's lien claimants, an owner must file both the 

affidavit and a new notice of commencement, or he will be liable to pay Phase 

I lienors to the extent of pre-recommencement funds remaining at the time 

construction ceased. 
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