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SUMMARY OF ARGUMENT 

The o p i n i o n  o f  t h e  District  C o u r t  i s  a  r a d i c a l  d e p a r t u r e  f rom t h e  b a s i c  

p r o p e r t y  l a w  o f  F l o r i d a  as  i s  ev idenced  by t h e  d e c i s i o n s  of  t h i s  Cour t  t o  t h e  

c o n t r a r y .  I f  t h i s  Cour t  were t o  a c c e p t  t h e  r e a s o n i n g  o f  t h e  lower  c o u r t s  and 

a d o p t  t h i s  change i n  F l o r i d a  p r o p e r t y  l a w ,  havoc would b e  caused  w i t h  t h e  

e x p e c t a t i o n s  o f  b o t h  p u b l i c  and p r i v a t e  p a r t i e s  t h r o u g h o u t  a l l  o f  F l o r i d a .  

Almost a l l  s o v e r e i g n  w a t e r b o d i e s  would b e  impacted  and many would c e a s e  t o  

e x i s t  any l o n g e r  as t h e  p r o p e r t y  o f  t h e  peop le  o f  F l o r i d a .  Many p r i v a t e  

p a r t i e s  who never  b e l i e v e d  t h e y  owned such w a t e r b o d i e s  c o u l d  claim them 

n e v e r t h e l e s s ,  a s  a w i n d f a l l  w i t h o u t  any showing of r e l i a n c e  o r  e q u i t y .  

There  h a s  never  been a  c a s e  where t h i s  Cour t  h a s  h e l d  t h a t  a  swamp and 

over f lowed  l a n d s '  deed i s s u e d  by t h e  t r u s t e e s  o f  t h o s e  l a n d s  i n c l u d e d  

s o v e r e i g n t y  l a n d s  below t h e  o r d i n a r y  h i g h  wa te r  marks o f  a  n a v i g a b l e  r i v e r .  

Not one.  T h i s  Cour t  h a s  a lways  h e l d  t o  t h e  c o n t r a r y .  S o v e r e i g n t y  l a n d s  

became t h e  p r o p e r t y  of  t h e  P e o p l e  a t  s t a t e h o o d  i n  1845 as a n  i n c i d e n t  o f  

s o v e r e i g n t y .  L a t e r ,  a f t e r  s t a t e h o o d ,  p u r s u a n t  t o  F e d e r a l  l a w s ,  o t h e r  l a n d s  

i n c l u d i n g  swamp and overf lowed l a n d s ,  were conveyed t o  F l o r i d a  f o r  s p e c i f i c  

purposes .  Un l ike  s o v e r e i g n t y  l a n d s ,  swamp and over f lowed  l a n d s  were 

p a t e n t e d  t o  b e  used t o  r e c l a i m  l a n d s  by l e v e e s  and  d r a i n s .  These swamp l a n d s  

were d e s i g n a t e d  by t h e  S t a t e  and i t s  a g e n t s  who were i n  t h e  p o s i t i o n  of 

e l e c t i n g  n o t  t o  d e s i g n a t e  w a t e r b o d i e s  t h a t  may o r  may n o t  b e  n a v i g a b l e  o r  

e l e c t i n g  t o  d e s i g n a t e  them t o  b e  s u r e  t h e  S t a t e  r e c e i v e d  them. I n  

i n t e r p r e t i n g  such l a t e r  conveyances  t h i s  Cour t  r e c o g n i z e d  t h i s  s i t u a t i o n  and 

h e l d  c o n s i s t e n t l y  t h a t  s u c h  d e e d s  conveyed no s o v e r e i g n t y  l a n d s ,  b u t  o n l y  t h e  

up lands .  The P e o p l e ,  t h e  t r a n s f e r e e s  and t h e  Cour t  have r e c o g n i z e d  t h i s  r u l e  

of l a w ,  made n e c e s s a r y  because  o f  t h e  a b s e n c e  o f  f o r m a l  conveyances  of  



s o v e r e i g n t y  l a n d s .  The phosphate  companies p r e v a i l e d  upon t h e  c o u r t s  below 

t o  change t h i s  r u l e  o f  p r o p e r t y  l a w .  

The c a s e  r e l i e d  upon f o r  making t h i s  r a d i c a l  d e p a r t u r e  i n  t h e  p r o p e r t y  

l a w  of  F l o r i d a  i s  Odom v. De l tona  Corp., 341 So.2d 977 ( F l a .  1977).  I n  t h a t  

c a s e  however, t h i s  c o u r t  r ecogn ized  t h i s  b a s i c  p r o p e r t y  l a w  and c i t e d  Mar t in  

v. Busch, 9 3  F l a .  535, 112 So. 274 (1927) ,  t h u s  c o n t i n u i n g  t h e  p r o t e c t i o n  of 

t h e  s o v e r e i g n t y  w a t e r b o d i e s  of  F l o r i d a .  I n  f a c t  i n  t h e  B r i e f s  i n  t h a t  c a s e  

r i v e r s  were d i s t i n g u i s h e d  from t h e  Odom wate rbod ies .  

The c e r t i f i e d  q u e s t i o n  r e l a t i n g  t o  MRTA i s  e a s i l y  d i s p o s e d  of s i n c e  

whether  MRTA a p p l i e s  t o  s o v e r e i g n t y  l a n d s  o r  n o t ,  h e r e  t h e r e  were two 

recorded  documents on f i l e  i n  Polk  County. C o a s t a l ' s  Leases  were r e c o r d e d  i n  

1954 and a  judgment a f f e c t i n g  t h e  Leases  was r e c o r d e d  i n  1961,  two y e a r s  

b e f o r e  MRTA became l a w .  Fur thermore ,  t h e r e  w a s  a c t u a l  n o t i c e  of  t h e  

ownership  by t h e  phosphate  companies a t  least b e f o r e  1961. 

To i g n o r e  t h e  s p e c i a l  s t a t u s  of  s o v e r e i g n t y  l a n d s  and app ly  MRTA would 

r e n d e r  most F l o r i d a  r i v e r s  e i t h e r  n o n e x i s t n e t  o r  a patchwork of  p r i v a t e  and 

p u b l i c  ownership .  Even t h e  Suwanee River  which i s  i n t e r m i t a n t l y  

nonmenandered a l o n g  i ts  c o u r s e  would be impacted.  Here however, t h e  

e x c e p t i o n s  by r e c o r d i n g s  r e q u i r e  r e v e r s a l  of  t h e  d e c i s i o n s  below even i f  MRTA 

a p p l i e s .  There  are o t h e r  r e a s o n s  why t h e  d e c i s i o n  shou ld  b e  r e v e r s e d .  



STATEMENT OF THE CASE 

( a )  Na tu re  of t h e  Case. T h i s  c a s e  i s  a  d i s c r e t i o n a r y  p roceed ing  t o  

rev iew t h e  d e c i s i o n  of t h e  D i s t r i c t  Cour t  of Appeal ,  Second D i s t r i c t  of  

F l o r i d a ,  a f f i r m i n g  a  q u i e t  t i t l e  summary judgment r endered  i n  Po lk  County, 

F l o r i d a ,  and is  brought  p u r s u a n t  t o  Rule 9.120, F l o r i d a  Rules  of  A p p e l l a t e  

Procedure .  T h i s  Cour t  h a s  j u r i s d i c t i o n  p u r s u a n t  t o  Rule 9.030(a) ( 2 )  (A) ( v )  , 

F l o r i d a  Rules  of A p p e l l a t e  P rocedure ,  and A r t i c l e  V ,  S e c t i o n  3 ( b ) ( 4 ) ,  F l o r i d a  

C o n s t i t u t i o n  (1980) ,  t o  r e v i e w  d e c i s i o n s  of d i s t r i c t  c o u r t s  of a p p e a l  t h a t  

p a s s  upon a  q u e s t i o n  c e r t i f i e d  t o  be of  g r e a t  p u b l i c  importance .  The 

D i s t r i c t  C o u r t ,  on r e h e a r i n g ,  c e r t i f i e d  t h r e e  q u e s t i o n s :  

"1. DO THE 1883 SWAMP AND OVERFLOWED LANDS DEEDS ISSUED BY 
THE TRUSTEES INCLUDE SOVEREIGNTY LANDS BELOW THE ORDINARY 
HIGH-WATER MARK OF NAVIGABLE RIVERS? 

2. DOES THE DOCTRINE OF LEGAL ESTOPPEL OR ESTOPPEL BY DEED 
APPLY TO 1883 SWAMP AND OVERFLOWED DEEDS BARRING THE TRUSTEES' 
ASSERTION OF TITLE TO SOVEREIGNTY LANDS? 

3. DOES THE MARKETABLE W,CORD TITLE ACT, CHAPTER 71 2, 
FLORIDA STATUTES, OPERATE TO DIVEST THE TRUSTEES OF TITLE TO 
SOVEREIGNTY LANDS BELOW THE ORDINARY HIGH-WATER MARK OF 
NAVIGABLE RIVERS? (A 2)  

Companion p r o c e e d i n g s  r a i s e  t h e s e  same c e r t i f i e d  q u e s t i o n s .  Cases  65 ,755  and 

( b )  The c o u r s e  of  p roceed ings .  It is  d i f f i c u l t  t o  unders tand  t h e  

c o u r s e  of  p r o c e e d i n g s  i n  t h e  lower c o u r t  h e r e  w i t h o u t  c o n s i d e r i n g  t h e  c o n t e x t  

of r e l a t e d  l i t i g a t i o n .  The D i s t r i c t  Cour t  i n  t h e  companion p roceed ings  

s t a t e d :  

" In  1977 C o a s t a l  Pe t ro leum f i l e d  s e v e r a l  s u i t s  i n  t h e  Uni ted  
S t a t e s  D i s t r i c t  Cour t  i n  Leon County,  F l o r i d a ,  a g a i n s t  
p l a i n t i f f s .  C o a s t a l  sough t  t o  r e c o v e r  damages f o r  t h e  a l l e g e d  
c o n v e r s i o n  o f  phosphate  from t h e s e  l a n d s .  C o a s t a l  Pet roleum 
c la imed  t h e  l a n d s  were s ta te  owned s o v e r e i g n t y  l a n d s  s u b j e c t  
t o  a lease between i t  and i ts l e s s o r ,  t h e  T r u s t e e s ,  e n t e r e d  
i n t o  i n  1946. We are a d v i s e d  t h a t  t h e s e  f e d e r a l  c a s e s  are now 
pending.  



A f t e r  C o a s t a l  i n i t i a t e d  t h e  l i t i g a t i o n  i n  t h e  f e d e r a l  c o u r t ,  
p l a i n t i f f s ,  i n  1982 and 1983,  f i l e d  q u i e t  t i t l e  s u i t s  i n  t h e  
P o l k  County C i r c u i t  Cour t  s e e k i n g  t o  c o n f i r m  t h e i r  ownership  
o f  t h e  l a n d s  a t  i s s u e .  They a l s o  s o u g h t  t o  remove t h e  c l o u d  
c r e a t e d  by C o a s t a l ' s  claim t h a t  t h e  l a n d s  were s t a t e  owned 
s o v e r e i g n t y  l a n d s  s u b j e c t  t o  C o a s t a l ' s  lease. " (A 7 , 8 )  

T h i s  e n t i r e  l i t i g a t i o n  a r o s e  from a c o n t r o v e r s y  s t a r t e d  when Mobil  O i l  

C o r p o r a t i o n  sued  C o a s t a l  Pe t ro leum Company i n  1976  (R 1126-1139). I n  

d i s c o v e r y  i n  t h a t  case, e v i d e n c e  o f  t h e  d e c e i t f u l  c o n v e r s i o n  by Mobil  and 

o t h e r s  (A 118, 1 2 6 )  w a s  found and t h i s  phospha te  l i t i g a t i o n  commenced. The 

f e d e r a l  c a s e s  were f i l e d  i n  1977 a g a i n s t  Agr ico ,  and f i v e  o t h e r  phospha te  

mining companies (R 346) .  I n  J a n u a r y  of 1979,  upon t h e  phospha te  mining 

companies '  r e q u e s t ,  t h e  f e d e r a l  c o u r t  e n t e r e d  a p r e t r i a l  memorandum on 

c e r t a i n  l e g a l  i s s u e s  ( R  346-358) t o  govern  t h e  c o u r s e  of  t h e  l i t i g a t i o n  (R 

357) .  A f t e r  t h e  f i r s t  t r i a l  d a t e  was schedu led  i n  t h e  f e d e r a l  cases, t h e  

phospha te  mining companies began f i l i n g  q u i e t  t i t l e  s u i t s  i n  Po lk  County,  

F l o r i d a  (A 8 ) .  The f e d e r a l  c a s e s  are p r e s e n t l y  s t a y e d  pending t h i s  C o u r t ' s  

r e s o l u t i o n  o f  c e r t i f i e d  q u e s t i o n s .  

I n  t h i s  1982 q u i e t  t i t l e  case, C o a s t a l  s u g g e s t e d  t h a t  t h e  t r i a l  c o u r t  

judge d i s q u a l i f y  h i m s e l f  p u r s u a n t  t o  S e c t i o n  38.02,  F l o r i d a  S t a t u t e s ,  because  

h e  had a n  i n t e r e s t  i n  t h e  l i t i g a t i o n  by a war ran ty  of  t i t l e  t o  a f f e c t e d  l a n d  

i n  a mesne conveyance t o  one  of t h e  r e l a t e d  phospha te  mining companies (A 

197) .  Un l ike  t h e  conveyances  h e r e ,  where t h e  d e s c r i p t i o n s  are s imply  by 

s e c t i o n  o r  s u b s e c t i o n ,  t h e  conveyance by t h e  t r i a l  judge w a s  by metes and 

bounds d e s c r i p t i o n  and l e f t  no doubt  as  t o  t h e  i n t e n t i o n  t o  i n t r u d e  i n t o  

l a n d s  below t h e  o r d i n a r y  h i g h  water mark o f  t h e  Peace  r i v e r .  The t r i a l  judge 

never  even  c o n s i d e r e d  o r  d e n i e d  t h e  s u g g e s t i o n  as  r e q u i r e d  by F l o r i d a  l a w .  

Although t h e  case was n o t  o r i g i n a l l y  a s s i g n e d  t o  t h i s  t r i a l  judge,  A g r i c o ' s  

mot ion t o  t r a n s f e r ,  w i t h o u t  n o t i c e  o r  o p p o r t u n i t y  t o  b e  h e a r d  by C o a s t a l ,  was 



g r a n t e d  a s s i g n i n g  t h e  c a s e  t o  him (A 189).  C o a s t a l ' s  subsequen t  motion t o  

t r a n s f e r  w a s  d e n i e d  (A 202). Subsequen t ly ,  a g a i n  w i t h o u t  n o t i c e  o r  

o p p o r t u n i t y  t o  be h e a r d ,  a n o t h e r  s p e c i a l  o r d e r  w a s  e n t e r e d  r e a s s i g n i n g  t h e  

t r i a l  judge t o  t h i s  c a s e  (A 206). C o a s t a l  f i l e d  a mot ion t o  d i s m i s s  premised 

upon Mabie v. Garden S t r e e t  Management Corp., 397 So. 2d 920 ( F l a .  1981) ,  and 

t h e  e a r l i e r  c a s e s  i n  Leon County,  F l o r i d a ,  f e d e r a l  c o u r t  (R 1124-1139). The 

motion t o  d i s m i s s  was den ied  (R 1161).  When t h e  t r i a l  c o u r t  r e f u s e d  t o  

d i s m i s s  t h e  c a s e  because  of  t h e  e a r l i e r  c a s e s ,  C o a s t a l  sought  t o  i n c l u d e  t h e  

d i s c o v e r y  e f f o r t s  i n  t h e  earlier c a s e s  o r  conduct  d i s c o v e r y  t o  defend t h e  

c l a i m  (R 1175, 1164).  The t r i a l  c o u r t  a g a i n  d i d  n o t  c o n s i d e r  o r  r u l e  upon 

C o a s t a l ' s  motion. 

Agrico t h e n  f i l e d  a motion f o r  summary judgment e s s e n t i a l l y  a r g u i n g  

t h a t  t h e  e x i s t e n c e  of s o v e r e i g n t y  l a n d s ,  a l t h o u g h  d i s p u t e d ,  c o u l d  be  i g n o r e d  

f o r  argument (R 1497-1608). C o a s t a l  (A 26-137) and t h e  T r u s t e e s  (R 1187- 

1188) opposed t h e  motion i n c l u d i n g  a f f i d a v i t s  on n a v i g a b i l i t y  (A 128,  R 1189- 

1496) and d e f e n s e s  (A 207). 

( c )  D i s p o s i t i o n  i n  t h e  lower t r i b u n a l  The t r i a l  c o u r t  g r a n t e d  summary 

f i n a l  judgment a g a i n s t  t h e  T r u s t e e s  and C o a s t a l ,  i g n o r i n g  t h e  e x i s t e n c e  of 

s o v e r e i g n t y  l a n d s  f o r  purposes  of i t s  l e g a l  c o n c l u s i o n s  (A 147) .  C o a s t a l  and 

t h e  T r u s t e e s  appea led  t h e  c a s e s  t o  t h e  D i s t r i c t  Cour t  of Appeal ,  Second 

D i s t r i c t  (R 1911-1912). On September 14 ,  1984,  a f t e r  p r i o r  c e r t i f i c a t i o n s  t o  

t h i s  Cour t  i n  r e l a t e d  c a s e s ,  t h e  D i s t r i c t  Cour t  a f f i r m e d  t h e  t r i a l  c o u r t ' s  

summary f i n a l  judgment w i t h o u t  o p i n i o n  (A 1 ) .  On r e h e a r i n g ,  on January  23, 

1985,  t h e  D i s t r i c t  Cour t  c e r t i f i e d  t h e  t h r e e  q u e s t i o n s  p r e s e n t e d .  



STATEMENT OF THE FACTS 

The r i v e r  sys tems  i n v o l v e d  h e r e  a r e  t h e  Peace and A l a f i a  R i v e r s  (A 127) .  

The Peace  River  r i s e s  n o r t h  of  Bartow, F l o r i d a ,  and f l o w s  southwestward t o  

C h a r l o t t e  Harbor ,  a d i s t a n c e  of approx imate ly  100 m i l e s .  The A l a f i a  R iver  

f lows  from Po lk  County w e s t  t o  Tampa Bay. P o r t i o n s  of  b o t h  r i v e r  sys tems  a r e  

c la imed by Agrico (R 1, 401) .  The p u b l i c  u s e  and c h a r a c t e r i s t i c s  of  t h e s e  

n a v i g a b l e  r i v e r  sys tems ,  however, have been a d d r e s s e d  i n  C o a s t a l ' s  

a f f i d a v i t s  i n  o p p o s i t i o n  t o  summary judgment (A 127,  R 1189-1496). These  a r e  

two of F l o r i d a ' s  major r i v e r  sys tems  and e n  joy a long  involvement  i n  F l o r i d a  

h i s t o r y  (A 127,  R 1189-1496). A s t a t e m e n t  of f a c t s  which i g n o r e d  t h e i r  

h i s t o r i c a l  background would be  incomplete .  

Rivers have e x i s t e d  from t i m e  immemorial d a t i n g  back t o  t h e  river which 

flowed o u t  of  Eden. R i v e r s  have never  been s u b j e c t  t o  man. Even a s  p e o p l e  

began t o  assert c o n t r o l  o v e r  r i v e r s ,  t h e  ownership  w a s  i n  t h e  Crown o r  

s o v e r e i g n ,  as t h i s  Cour t  h a s  s t a t e d  i n  t r a c i n g  t h e  h i s t o r y  of such  wa te r s :  

"Under t h e  common l a w  of  England,  t h e  crown i n  i t s  s o v e r e i g n  
c a p a c i t y  h e l d  t h e  t i t l e  t o  t h e  beds  of  n a v i g a b l e  o r  t i d e  
waters, i n c l u d i n g  t h e  s h o r e ,  o r  t h e  s p a c e  between h i g h  and low 
water marks,  i n  t r u s t  f o r  t h e  p e o p l e  of  t h e  realm, who had 
r i g h t s  o f  n a v i g a t i o n ,  commerce, f i s h i n g ,  b a t h i n g ,  and o t h e r  
easements  a l lowed by law i n  t h e  waters. T h i s  r u l e  of  t h e  
common l a w  w a s  a p p l i c a b l e  i n  t h e  E n g l i s h  c o l o n i e s  of America. 
A f t e r  t h e  Revo lu t ion  r e s u l t i n g  i n  t h e  independence of  t h e  
American S t a t e s ,  t i t l e  t o  t h e  beds  o f  a l l  waters, n a v i g a b l e  i n  
f a c t ,  whether  t i d e  o r  f r e s h ,  w a s  h e l d  by t h e  states i n  which 
t h e y  were l o c a t e d ,  i n  t r u s t  f o r  a l l  t h e  peop le  of t h e  states 
r e s p e c t i v e l y .  When t h e  C o n s t i t u t i o n  of  t h e  Uni ted  S t a t e s  
became o p e r a t i v e ,  t h e  s e v e r a l  states c o n t i n u e d  t o  ho ld  t h e  
t i t l e  t o  t h e  beds  of  a l l  w a t e r s  w i t h i n  t h e i r  r e s p e c t i v e  
b o r d e r s  t h a t  were n a v i g a b l e  i n  f a c t  w i t h o u t  r e f e r e n c e  t o  t h e  
t i d e s  of  t h e  sea, n o t  f o r  purposes  of  d i s p o s i t i o n  t o  
i n d i v i d u a l  ownersh ips ,  bu t  s u c h  t i t l e  was h e l d  i n  t r u s t  f o r  
a l l  t h e  peop le  of  t h e  states r e s p e c t i v e l y ,  f o r  t h e  u s e s  
a f f o r d e d  by t h e  w a t e r s  as a l lowed  by t h e  e x p r e s s  o r  i m p l i e d  
p r o v i s i o n s  of  l a w ,  s u b j e c t  t o  t h e  r i g h t s  s u r r e n d e r e d  by t h e  
s t a t e s  under t h e  f e d e r a l  C o n s t i t u t i o n .  



New states, i n c l u d i n g  F l o r i d a ,  a d m i t t e d  ' i n t o  t h e  Union on 
e q u a l  f o o t i n g  w i t h  t h e  o r i g i n a l  states, i n  a l l  r e s p e c t s  
w h a t s o e v e r , '  have t h e  same r i g h t s ,  p r e r o g a t i v e s ,  and d u t i e s  
w i t h  r e s p e c t  t o  t h e  n a v i g a b l e  w a t e r s  and t h e  l a n d s  t h e r e u n d e r  
w i t h i n  t h e i r  b o r d e r s  as have  t h e  o r i g i n a l  t h i r t e e n  s tates of  

11 t h e  American Union. Broward v. ~ a b r ~ ,  58 F l a .  398, 50 So. 
826,  829 (1909).  

T h i s  ownership  i n c l u d e d  t h e  beds  and m i n e r a l s  benea th  t h e  beds  of  t h e  r i v e r s ,  

as t h i s  Cour t  h a s  s t a t e d  i n  c o n s i d e r i n g  t h e  n a t u r e  of  ownership  of  s u c h  

w a t e r s :  

11 Before  t h e  a c t  any c i t i z e n  of  t h e  s t a t e  had t h e  r i g h t  t o  go 
upon t h e s e  w a t e r s ,  i n c l u d i n g  t h e  s h o r e  when t h e  t i d e  is down 
below high-water mark, and t o  t a k e  f i s h  from s u c h  waters and 
s h o r e ,  and n e i t h e r  t h e s e  n o r  any o t h e r  of t h e  u s e s  t o  which 
t h e y  were s u b j e c t  t h e n  have been t a k e n  away by t h e  s t a t u t e  s o  
l o n g  a s  t h e  r i p a r i a n  owner h a s  o m i t t e d  t o  make any of  t h e  
improvements con templa ted  by t h e  s t a t u t e ;  bu t  h e  c o u l d  n o t  go 
t h e r e  and d i g  up t h e  s o i l  independen t  of t h e  c o n t r o l  and 
r e g u l a t i o n  o f  t h e  s t a t e ,  and c o n v e r t  i t  t o  h i s  own u s e  o r  
g a i n ,  nor  can  h e  do s o  now, n o r  h a s  t h e  s t a t u t e  g i v e n  t h e  
r i p a r i a n  owner t h e  r i g h t  t o  do s o .  Gould, Waters, g24.I' 
S t a t e  v. Black River  Phosphate  Co., 32 F l a .  8 2 ,  13 So. 640,  
644, 650 (1893).  

By t h e  " ~ c t ' '  r e f e r r e d  t o  i n  t h e  l a s t  q u o t a t i o n ,  t h e  S t a t e  a u t h o r i z e d  t h e  sale 

of  phospha tes  f rom t h e  s o i l  b e n e a t h  t h e  n a v i g a b l e  r i v e r s  of  F l o r i d a ,  b u t  n o t  

t h e  sale of  such l a n d s .  Chapter  4043, Laws of  F l o r i d a  (1891).  The Peop le  

t h e n  h o l d  n o t  o n l y  t h e  u s e  of  t h e  water and s h o r e s  of  s u c h  r i v e r s ,  b u t  a l s o  

t h e  r i v e r  bottoms. I n  t h i s  earlier a t t e m p t  t o  c l a i m  t h e  r i v e r  bottom 

p h o s p h a t e s ,  t h i s  Cour t  upheld  t h e  P e o p l e ' s  r i g h t s  t o  t h e  r i v e r  bottoms. I n  

a n o t h e r  c a s e  a t  t h i s  t i m e  i n v o l v i n g  one  o f  two r i v e r  sys tems  h e r e ,  t h e  A l a f i a  

R i v e r ,  t h i s  Cour t  a l s o  d e s c r i b e d  t h e  h i s t o r y  of  F l o r i d a  r i v e r s .  S t a t e  e x  

r e l .  Pe ruv ian  Phosphate  Co. v. Board of Phosphate  Commissioners,  31 F l a .  558, 

12  So. 913,  915 (1893).  The e a r l y  phosphate  companies1 a t t e m p t s  t o  e x e r c i s e  

ownership  o r  c o n t r o l  o v e r  n a v i g a b l e  r i v e r s  was r e j e c t e d .  



I n  1941,  by a c t  of t h e  l e g i s l a t u r e ,  t h e  S t a t e  d i d ,  however, a u t h o r i z e  

t h e  l e a s i n g  of such l a n d s  f o r  o i l ,  g a s  and m i n e r a l  p r o d u c t i o n .  Chapter  

20680, Laws of  F l o r i d a  (1941) .  P u r s u a n t  t o  t h a t  Act ,  C o a s t a l  Pet roleum 

Company was g r a n t e d  a n  e x p l o r a t i o n  agreement r e s u l t i n g  i n  t h r e e  l e a s e s ,  one 

of  which,  Lease  224-B (A 160-180), s p e c i f i c a l l y  named t h e  r i v e r  sys tems 

i n v o l v e d  h e r e :  

"Also t h e  bottoms o f  and w a t e r  bot toms a d j a c e n t  t o  t h e  r i v e r s  
h e r e i n a f t e r  named which f l o w  th rough  n a t u r a l  c h a n n e l s  i n  t h e  
Gulf of  Mexico, t o  w i t :  Myakka, Manatee, L i t t l e  Manatee, 
A l a f i a ,  Ca loosaha tchee  ( f rom i t s  mouth t o  LaBel le  B r i d g e ) ,  
Peace  River  t o  Township 29/30, i n c l u d e d  w i t h i n  s a i d  D r i l l i n g  
Blocks  5, 6 ,  7 and 8 as shown on s a i d  map." (A 1 6 3 )  

I n  Watson v. Hol land,  155 F l a .  342, 20 So.2d 388 (1945) ,  t h i s  Cour t  r e j e c t e d  

a c h a l l e n g e  t o  t h e  v a l i d i t y  of t h e s e  l e a s e s .  

Subsequen t ly  Lease  224-B w a s  du ly  and p r o p e r l y  recorded  i n  t h e  p u b l i c  

r e c o r d s  o f  Polk  County, F l o r i d a ,  on A p r i l  9 ,  1954 a t  Deed Book 980, Page 396 

(A 160-180). Subsequent  l i t i g a t i o n  i n v o l v i n g  t h e  scope  of t h e  l e a s e  w a s  

de termined i n  C o a s t a l ' s  f a v o r .  C o l l i n s  v. C o a s t a l  Pet roleum Co., 118 So.2d 

796 ( F l a .  1st DCA 1 9 6 0 ) ,  c e r t .  d i s c h a r g e d ,  1 2 5  So.2d 300 ( F l a .  1 9 6 0 ) ,  and a 

copy of t h e  f i n a l  judgment i n  t h a t  l i t i g a t i o n  w a s  a l s o  r e c o r d e d  i n  t h e  p u b l i c  

r e c o r d s  of Po lk  County, F l o r i d a  on January  30,  1961 (A 106) .  

I n  d i s c o v e r y  i n  r e l a t e d  l i t i g a t i o n  i n  1977 C o a s t a l  found ev idence  which 

c h r o n o l o g i c a l l y  shou ld  be c o n s i d e r e d  now (A 118, 125) .  A f t e r  t h e  r e c o r d i n g  

of  t h e  l e a s e  i n  1954 and judgment i n  1961,  i n  June  of  1961,  A g r i c o ' s  

p r e d e c e s s o r  w a s  a member of  t h e  F l o r i d a  Phosphate  Counc i l  (A 120) .  T h i s  

Phosphate  Counc i l  p a i d  a n  e n g i n e e r ,  Mr. S t u c k ,  t o  r e p r e s e n t  them i n  t h e i r  

e f f o r t s  t o  r e s i s t  t h e  s t a b i l i z i n g  o f  t h e  Peace  River  (A 120-124). I n  a 

l e t t e r  d a t e d  August 4 ,  1 9 6 1  (A 125,126)  between two of t h e  phosphate  mining 

companies i n  Po lk  County, Mobil and I n t e r n a t i o n a l  M i n e r a l s  & Chemical  



C o r p o r a t i o n  and M r .  S t u c k ,  r e l e v a n t  material f a c t s  appear .  I n  t h e  le t ter ,  

Mr. Hughes t e l l s  Mr. F e i g i n  and Mr. S t u c k ,  by a copy of t h e  le t ter  (A 126) ,  

of a v i s i t  by a C o a s t a l  c o n s u l t a n t ,  Mr. Mayberry: 

11 I t o l d  Dick Mayberry t h a t  t h e  phosphate  m i n e r a l  r i g h t  i n  
t h e  bed of Peace  R i v e r ,  o r  immediate ly  a d j a c e n t ,  w a s  i n  t h i n  
beds ,  low g r a d e ,  and n o t  a t  p r e s e n t  commercia l ly  mineable .  
However, I want t o  make i t  c l e a r  t h a t  t h i s  s t a t e m e n t  d o e s  n o t  
c o v e r  t h a t  a r e a  of  l a n d  t h a t  i s  beyond t h e  immediate r i v e r  
bed,  and d o e s  n o t  i n  anyway change o u r  own e v a l u a t i o n  of t h e  
damages w e  might s u f f e r  shou ld  t h e  r i v e r  l e v e l  be  permanent ly  
h e l d  a t  a n  e l e v a t e d  va lue .  

The l e g a l  bed of t h e  r i v e r ,  o r  t h e  l e g a l  f l o o d  p l a i n ,  
h a s  never  been determined.  Measurements a l o n g  t h e  r i v e r  of  
h i g h  s t a g e  and low s t a g e  water are n o t  d e t a i l e d  enough t o  
d e s c r i b e  a c c u r a t e l y  and l e g a l l y  a  f l o o d  p l a i n  t h a t  might 
belong t o  t h e  S t a t e  of F l o r i d a ,  a l o n g  w i t h  t h e  bed of t h e  
r i v e r .  I am assuming t h a t  your own p o s i t i o n  w i l l  be  
e s s e n t i a l l y  t h e  same." (A 125,126) 

Now t h e  phospha te  mining companies even c l a i m  t h e  r i v e r  bed (R 1, 401)!  

Thus, b e f o r e  August ,  1961,  a l l  of  t h e s e  phosphate  companies were aware of t h e  

n a v i g a b l e  s t a t u s  of t h e  r i v e r  (A 1 2 5 ) ,  t h a t  t h e  h i g h  water mark d e f i n e d  t h e  

l i m i t s  o f  t h e i r  own ownership  (A 126) ;  and t h a t  i f  t h e  l e v e l  o f  t h e  Peace  

River  were de te rmined ,  t h e y  would b e  r e s p o n s i b l e  f o r  damages (A 125) .1  What 

i s  a l s o  c l e a r  i s  t h a t  M r .  Hughes d i d  n o t  t e l l  C o a s t a l ' s  c o n s u l t a n t  t h e  t r u t h ,  

and asked  Mr. F e i g i n  and Mr. S t u c k ' s  c l i e n t s  t o  t a k e  t h e  same p o s i t i o n  (A 

1 2 6 ) .  

Being met by a  s i m i l a r  r e s p o n s e  from each of  t h e  phosphate  mining 

companies i n  Po lk  County, C o a s t a l  moved on t o  o t h e r  e x p l o r a t i o n  work. When 

1. Of c o u r s e ,  some w i l l  d i s a g r e e  w i t h  t h e  i n t e r p r e t a t i o n s  and  i n f e r e n c e s  by 
t h e s e  l e t t e r s ,  b u t  i t  must be  remembered t h a t  t h e  f i n a l  judgment w a s  a 
summary judgment and a l l  r e a s o n a b l e  i n t e r p r e t a t i o n s  and i n f e r e n c e s  must b e  
made a g a i n s t  Agrico.  These f a c t s  a r e  r e l e v a n t  t o  C o a s t a l ' s  d e f e n s e s  (A 207) 
and shou ld  have been c o n s i d e r e d  on t h e  merits. Also see A 213-215. 



t h i s  d e c e i t  and c o n v e r s i o n  w a s  found i n  1977 (A 118, 1 2 5 ) ,  C o a s t a l  and t h e  

T r u s t e e s  f i l e d  claims f o r  t h e  damages which damages had been e v a l u a t e d  by t h e  

phospha te  mining companies back i n  1961  (A 1 2 5 ) !  

I n  1977, Agr ico ,  when c a l l e d  upon t o  de fend  t h e  c l a i m s  f o r  mining i n t o  

t h e  r i v e r  bot toms f o r  l o n g  p e r i o d s  c o n t i n u i n g  a f t e r  1961,  p r e s e n t e d  q u i t e  a 

d i f f e r e n t  r e s p o n s e  t h a n  t h e  f o r e g o i n g  f a c t s  would l e a d  one  t o  e x p e c t .  For 

t h e  f i r s t  t i m e ,  t h e y  c l a imed  t h e s e  r i v e r  s y s t e m s  were conveyed by rough ly  a n  

e q u a l  number of swamp and overf lowed l a n d s '  d e e d s  from the Trustees and 

p a t e n t s  from t h e  Uni t ed  S t a t e s  (R 1, 401) .  These conveyances  were by s e c t i o n  

o r  s u b s e c t i o n  and n o t  by metes and bounds d e s c r i p t i o n s .  None of t h e  p a t e n t s  

i n d i c a t e d  t r a n s f e r  o f  any n a v i g a b l e  r i v e r  o r  even  a r e f e r e n c e  t o  t h e  Peace  o r  

A l a f i a  R ive r  s y s t e m s  b u t  merely  t h e  conveyance  of a s e c t i o n  o r  s u b s e c t i o n  of 

l a n d .  S i m i l a r l y ,  none of t h e  swamp and overf lowed l a n d  conveyances  i n d i c a t e d  

t r a n s f e r  of  any n a v i g a b l e  r i v e r  o r  even a r e f e r e n c e  t o  t h e  Peace  o r  A l a f i a  

R ive r  s y s t e m s ,  b u t  mere ly  t h e  conveyances  o f  a s e c t i o n  o r  s u b s e c t i o n  of  l a n d .  

None o f  t h e s e  conveyances  i n d i c a t e d  t h e  T r u s t e e s  were a c t i n g  i n  any c a p a c i t y  

as T r u s t e e  of s o v e r e i g n t y  l a n d s .  

Agr ico  a l s o  r e l i e d  upon l e g a l  e s t o p p e l ,  a s s e r t i n g  i n  p a r t  t h a t  by a n  act 

i n  1969 v e s t i n g  t i t l e  i n  t h e  T r u s t e e s ,  t h e  T r u s t e e s  and C o a s t a l  were l e g a l l y  

e s t o p p e d  t o  c h a l l e n g e  swamp and overf lowed l a n d s  conveyances .  The T r u s t e e s  

were n o t  even a g r a n t o r  of  t h e s e  f e d e r a l  p a t e n t s .  It a l s o  r e l i e d  upon t h e  

1963 Marke tab le  Record T i t l e  Act e n a c t e d  less t h a n  two y e a r s  a f t e r  t h e  r e c o r d  

n o t i c e ,  t h e  a c t u a l  n o t i c e ,  and t h e  d e c e i t  r e l a t e d  above.  I t  a l s o  c l a imed  t h e  

r e c o r d e d  Lease  d e s c r i p t i o n  was vague and u n c e r t a i n .  

The C i r c u i t  C o u r t  r e n d e r e d  a summary judgment and t h e  District  Cour t  

a f f i r m e d ,  and on r e h e a r i n g ,  c e r t i f i e d  t h r e e  q u e s t i o n s  t o  t h i s  Cour t .  



ARGUMENT 

POINT I 

THE 1883 SWAMP AND OVERFLOWED LANDS DEEDS ISSUED 
BY THE TRUSTEES DO NOT INCLUDE SOVEREIGNTY LANDS 
BELOW THE ORDINARY HIGH WATER MARK OF NAVIGABLE 
RIVERS. 2  

T h e r e  h a s  n e v e r  been  a case b e f o r e  t h i s  C o u r t  i n  which t h e  C o u r t  h a s  

h e l d  t h a t  a swamp and ove r f lowed  l a n d s '  deed  i s s u e d  by t h e  T r u s t e e s  i n c l u d e d  

s o v e r e i g n t y  l a n d s  below t h e  o r d i n a r y  h i g h  water mark o f  n a v i g a b l e  r i v e r s ,  

s i m p l y  by v i r t u e  o f  t h a t  deed.  Not one .  T h i s  i s  n o t  a case o f  f i r s t  

i m p r e s s i o n ,  however,  s i n c e  t h e  C o u r t  h a s  e x p r e s s l y  and  c o n s i s t e n t l y  h e l d  t o  

t h e  c o n t r a r y ,  t h a t  s u c h  d e e d s  d o  n o t  convey s o v e r e i g n t y  l a n d s .  The d e c i s i o n  

below r e p r e s e n t s  a n  a t t e m p t  t o  c h a n g e  l o n g - e s t a b l i s h e d  l a w  o f  F l o r i d a  and t o  

o v e r r u l e  t h e  e x i s t i n g  case l a w .  T h e r e  i s  n o  change  i n  r a t i o n a l e  o r  p u b l i c  

p o l i c y  t o  w a r r a n t  abandonment o f  t h i s  sound e s t a b l i s h e d  p r e c e d e n t  i n  F l o r i d a .  

The i m p e t u s  f o r  s u g g e s t i n g  t h i s  change  was t h i s  C o u r t ' s  own d e c i s i o n  i n  

Odom v. D e l t o n a  Corp.,  3 4 1  So.2d 977 ( F l a .  1976) .  However, Odom d e a l t  w i t h  

small l a k e s  a n d  ponds less t h a n  1 4 0  acres i n  s i z e ,  and  who l ly  i n c l u d e d  w i t h i n  

2. It s h o u l d  f i r s t  b e  u n d e r s t o o d  t h a t  r o u g h l y  h a l f  o f  t h e  conveyances  r e l i e d  
upon are U.S. p a t e n t s  and n o t  swamp and  ove r f lowed  l a n d s '  d e e d s  f rom t h e  
T r u s t e e s .  Such U.S. p a t e n t s  d o  n o t  convey s o v e r e i g n t y  owner sh ip  below t h e  
o r d i n a r y  h i g h  water l i n e s  of  n a v i g a b l e  r i v e r s  b e c a u s e  t h e  U n i t e d  S t a t e s  had 
no  a u t h o r i t y  t o  convey s o v e r e i g n t y  l a n d s  as is  c l e a r l y  t h e  l a w .  S h i v e l y  v. 
Bowlby, 152 U.S. 1 (1893) and S t e i n  v. Brown P r o p e r t i e s ,  I n c . ,  104  So.2d 495,  
499 ( F l a .  1958) .  F e d e r a l  l a w  g o v e r n s  t h e  s c o p e  o f  t h e s e  U.S. p a t e n t s .  Borax 
C o n s o l i d a t e d  L td .  v. Los Ange le s ,  296 U.S. 10 (1935) .  Thus ,  even  t h i s  
C o u r t ' s  a f f i r m a n c e  on  t h i s  f i r s t  c e r t i f i e d  q u e s t i o n  c o u l d  p r o v i d e  no  s u p p o r t  
f o r  t h e  d e c i s i o n  below b e c a u s e  r o u g h l y  o n e  h a l f  o f  t h e  d e e d s  are n o t  even  
swamp and o v e r f l o w e d  l a n d s '  deeds .  T h i s  g l a r i n g  d e f e c t  i n  t h e  judgment and  
d e c i s i o n  below r e q u i r e s  r e v e r s a l .  S e c o n d l y ,  it s h o u l d  be u n d e r s t o o d  t h a t  no  
o n e  q u e s t i o n s  t h e  t i t l e  conveyed by p a t e n t  o r  deed  above  t h e  o r d i n a r y  h i g h  
water mark o f  t h e  n a v i g a b l e  r i v e r  s y s t e m s  i n v o l v e d  h e r e .  No o n e  i s  c l a i m i n g  
t h e  d e e d s  o r  p a t e n t s  are v o i d .  We are d i s c u s s i n g  o n l y  s o v e r e i g n t y  water 
bo t toms  o f  n a v i g a b l e  f r e s h  water r i v e r  s y s t e m s  ( A  2 ) .  



t h e  p e r i m e t e r s  of  t h e  d e e d s ,  and d i d  n o t  d e a l  w i t h  100 m i l e  l o n g  major r i v e r s  

sys tems  o f  F l o r i d a .  Odom r e l i e d  upon S e c t i o n  197.228(2) ,  F l o r i d a  S t a t u t e s ,  

b u t  t h a t  s t a t u t e  e x p r e s s l y  e x t e n d s  o n l y  t o  l a k e s ,  ponds,  swamps o r  overf lowed 

l a n d s  and d o e s  n o t  d e a l  w i t h  r i v e r s .  Odom determined t h e  n a t u r e  of  t h e  l a n d s  

t o  be swamp and overf lowed l a n d s ,  n o t  s o v e r e i g n t y  l a n d s  below t h e  o r d i n a r y  

h i g h  water mark of n a v i g a b l e  r i v e r s .  I n  Odom t h e r e  w a s  no r e c o r d  of  any 

n a v i g a t i o n ,  w h i l e  i n  t h i s  c a s e  t h e  r e c o r d  i s  f u l l  o f  r e f e r e n c e s  t o  t h e  

n a v i g a b i l i t y  of t h e  r i v e r s  (A 127-136, R 1189-1496). Odom i n v o l v e d  l a n d s  

which t h e  T r u s t e e s  were a u t h o r i z e d  by l a w  t o  se l l ,  bu t  t i t l e  t o  t h e  l a n d s  i n  

t h e  i n s t a n t  c a s e  w a s  n o t  a c q u i r e d  by t h e  T r u s t e e s  u n t i l  1969 and cou ld  b e  

s o l d  o n l y  i n  t h e  p u b l i c  i n t e r e s t ,  as r e a f f i r m e d  by t h e  P e o p l e  i n  t h e  F l o r i d a  

C o n s t i t u t i o n ,  A r t i c l e  X ,  S e c t i o n  11 (1968).  Odom invo lved  no recorded  

i n t e r e s t  of  t h e  T r u s t e e s ,  w h i l e  i n  t h i s  c a s e  t h e  recorded  i n t e r e s t  preceded 

even t h e  Marke tab le  Record T i t l e  Act ,  Chapter  712, F l o r i d a  S t a t u t e s ,  be ing 

recorded  i n  1954 (A 105,  160-180) and s u b s e q u e n t l y  i n  1961 (A 106) .  

I n  Odom, e q u i t i e s  f a v o r e d  t h e  c l a i m a n t s ,  w h i l e  i n  t h i s  c a s e  t h e  e q u i t i e s  

r e v e a l  a g r a s p i n g  by t h e  phosphate  company ( P o i n t  I V  h e r e i n ) .  D e s p i t e  t h e s e  

and o t h e r  material d i s t i n c t i o n s ,  and d e s p i t e  t h e  e s t a b l i s h e d  c a s e  l a w  of  t h i s  

C o u r t ,  t h e  c o u r t s  below h e l d  t h a t  t h e  swamp and overf lowed l a n d s '  deeds  

conveyed s o v e r e i g n t y  l a n d s  below t h e  o r d i n a r y  h i g h  water mark of  n a v i g a b l e  

r i v e r  sys tems ,  s imply  by v i r t u e  o f  t h e  deeds .  

It is  i m p o r t a n t  t o  see t h a t  t h i s  f i r s t  c e r t i f i e d  q u e s t i o n  i s  i n  a 

11 vacuum. 11 Even t h e  D i s t r i c t  Cour t  c a s e s  r e l i e d  upon by t h e  c o u r t s  below 

r e j e c t  such  a d e p a r t u r e  from 100 y e a r s  of  c a s e  l a w  of  F l o r i d a .  See: S t a t e  

Department of N a t u r a l  Resources  v. Contemporary Land S a l e s ,  I n c . ,  400 So.2d 



488, 491 ( F l a .  5 t h  DCA 1981) ,  and S t a t e  Board of  T r u s t e e s  of  t h e  I n t e r n a l  

Improvement T r u s t  Fund v. Laney, 399 So.2d 408, 410 ( F l a .  3d DCA 1981).  

It i s  a l s o  i m p o r t a n t  t h a t  t h i s  c e r t i f i e d  q u e s t i o n  be  c o n s i d e r e d  on i ts  

own merit. To lump it t o g e t h e r  w i t h  o t h e r s  would c r e a t e  a n  ambigu i ty  i n  t h e  

l a w  n e c e s s i t a t i n g  f u r t h e r  l i t i g a t i o n  t o  r e s o l v e  t h e  ambigu i ty .  T h i s  f i r s t  

c e r t i f i e d  q u e s t i o n  b e f o r e  t h e  Cour t  a d d r e s s e s  s o l e l y  t h e  e f f e c t  of a swamp 

and overf lowed l a n d s '  deed upon s o v e r e i g n t y  l a n d s  below t h e  h i g h  water mark 

of  a n a v i g a b l e  r i v e r .  The o t h e r  c e r t i f i e d  q u e s t i o n s  concern ing  l e g a l  

e s t o p p e l  and MRTA c a n  t h e n  be  added and t h e i r  e f f e c t s  c o n s i d e r e d .  I f  t h e  

C o u r t ' s  d e c i s i o n  r e p r e s e n t s  a change i n  t h e  l a w  on a p a r t i c u l a r  p o i n t  of l a w ,  

a v e s t e d  r i g h t  i n  t h e  p a s t  may e x i s t .  But w i t h o u t  a d e f i n i t i v e  s t a t e m e n t  as 

t o  any change,  t h e s e  v e s t e d  r i g h t s  remain i n  q u e s t i o n .  Vested r i g h t s  may 

e x i s t  b e f o r e  t h e  e f f e c t i v e  d a t e  of  MRTA i n  1963 i f ,  f o r  example,  t h e  Cour t  

were t o  a f f i r m  t h e  d e c i s i o n  by f i n d i n g  t i t l e  by v i r t u e  of MRTA. I f  t h e  Cour t  

were t o  a f f i r m  t h e  d e c i s i o n  by f i n d i n g  t h a t  a f t e r  t h e  a c q u i s i t i o n  of  

c o n s t i t u t i o n a l l y  l i m i t e d  t i t l e  i n  1969 l e g a l  e s t o p p e l  c o u l d  a p p l y ,  v e s t e d  

r i g h t s  may e x i s t  b e f o r e  t h a t  t i m e .  T h i s  f i r s t  c e r t i f i e d  q u e s t i o n  c o n c e r n s  

on ly  t h e  s t a t u s  of  s o v e r e i g n t y  l a n d s .  

A. S o v e r e i g n t y  Lands Have A S p e c i a l  And 
D i s t i n c t  S t a t u s  And P r o t e c t i o n  I n  The 
The Law, Unl ike  Other  S t a t e  Owned Lands. 

To a p p r e c i a t e  t h e  s i g n i f i c a n c e  of  t h e  proposed change i n  F l o r i d a  l a w ,  

one  must s tar t  w i t h  t h e  o r i g i n a l  b a s i s  f o r  t h e  p receden t .  I n  S t a t e  v. 

Gerbing,  56  F l a .  603, 47 So. 353, 355, 356 (1908) ,  d e a l i n g  w i t h  s o v e r e i g n t y  

l a n d s  below t h e  o r d i n a r y  h i g h  water mark o f  t h e  A m e l i a  R ive r  i n  Nassau 

County, F l o r i d a ,  t h i s  Cour t  t r a c e d  t h e  h i s t o r y  of  " s o v e r e i g n t y  lands" :  

1 I The o r i g i n a l  13 states, t h a t  formed t h e  f e d e r a l  Union as t h e  
Uni ted  S t a t e s  o f  America, w e r e  d i s t i n c t  and independen t  



s o v e r e i g n t i e s ,  and as such  s e v e r a l l y  owned and h e l d  i n  t r u s t  
f o r  t h e  whole peop le  w i t h i n  t h e i r  r e s p e c t i v e  b o r d e r s  t h e  
n a v i g a b l e  waters i n  t h e  s t a t e s  and t h e  l a n d s  t h e r e u n d e r ,  
i n c l u d i n g  t h e  s h o r e  o r  l a n d  between h i g h  and low water marks. 
p r o p r i e t a r y  r i g h t s  i n  t h e  l a n d s  of t h i s  c h a r a c t e r  w i t h i n  t h e  
s tates were n o t  passed  t o  t h e  Uni ted  S t a t e s  by t h e  f e d e r a l  
C o n s t i t u t i o n ,  under which t h e  Union w a s  founded,  and no power 
t o  d i s p o s e  of such  l a n d s  was d e l e g a t e d  t o  t h e  Uni ted  S t a t e s .  
T h e r e f o r e  a l l  p r o p r i e t a r y  r i g h t s  i n  and power t o  d i s p o s e  of 
l a n d s  under n a v i g a b l e  waters i n  t h e  s tates,  i n c l u d i n g  t h e  
s h o r e  between h i g h  and low water marks,  were r e s e r v e d  t o  t h e  
s t a t e s  s e v e r a l l y  o r  t o  t h e  p e o p l e  t h e r e o f .  The powers of  t h e  
Uni ted  S t a t e s  as t o  matters of  n a v i g a t i o n ,  i n t e r s t a t e  and 
f o r e i g n  commerce, p o s t  r o a d s ,  and eminent  domain are n o t  
p e r t i n e n t  h e r e .  

The n a v i g a b l e  waters i n  t h e  s t a t e s  and t h e  l a n d s  under such  
waters, i n c l u d i n g  t h e  s h o r e  o r  l a n d s  between o r d i n a r y  h i g h  and 
low wate r  marks,  are t h e  p r o p e r t y  of  t h e  s tates,  o r  o f  t h e  
p e o p l e  of  t h e  s t a t e s  i n  t h e i r  u n i t e d  o r  s o v e r e i g n  c a p a c i t y ,  
and are h e l d ,  n o t  f o r  t h e  purposes  of  s a l e  o r  c o n v e r s i o n  i n t o  
o t h e r  v a l u e s ,  o r  r e d u c t i o n  i n t o  s e v e r a l  o r  i n d i v i d u a l  
ownership ,  b u t  f o r  t h e  u s e  of  a l l  t h e  peop le  of  t h e  s t a t e s ,  
r e s p e c t i v e l y ,  f o r  purpoess  of  n a v i g a t i o n ,  commerce, f i s h i n g ,  
and o t h e r  u s e f u l  purposes  a f f o r d e d  by t h e  waters i n  common t o  
and f o r  t h e  peop le  of  t h e  states. The t i t l e  t o  t h e  l a n d s  of  
t h i s  c h a r a c t e r  were w i t h h e l d  by t h e  o r i g i n a l  s tates of t h i s  
Union as e s s e n t i a l  t o  t h e  s o v e r e i g n t y  of  t h e  s tates,  t o  t h e  
w e l f a r e  of  t h e  peop le  o f  t h e  s t a t e s ,  and t o  t h e  p roper  
e x e r c i s e  of t h e  p o l i c e  powers of t h e  states. A s ta te  may make 
l i m i t e d  d i s p o s i t i o n  o f  p o r t i o n s  of s u c h  l a n d s ,  o r  of t h e  u s e  
t h e r e o f ,  i n  t h e  i n t e r e s t  of  t h e  p u b l i c  w e l f a r e ,  where t h e  
r i g h t s  of t h e  whole peop le  of  t h e  s ta te  as t o  n a v i g a t i o n  and 
o t h e r  u s e s  of t h e  waters a r e  n o t  m a t e r i a l l y  impa i red .  The 
s t a t e s  c a n n o t  a b d i c a t e  g e n e r a l  c o n t r o l  o v e r  such  l a n d s  and t h e  
w a t e r s  t h e r e o n ,  s i n c e  s u c h  a b d i c a t i o n  would be i n c o n s i s t e n t  
w i t h  t h e  i m p l i e d  l e g a l  du ty  of  t h e  states t o  p r e s e r v e  and 
c o n t r o l  such  l a n d s  and t h e  waters t h e r e o n  and t h e  u s e  o f  them 
f o r  t h e  p u b l i c  good. 

The l a n d s  under n a v i g a b l e  waters, i n c l u d i n g  t h e  s h o r e s ,  were 
h e l d  by t h e  Uni ted  S t a t e s  f o r  t h e  b e n e f i t  of t h e  whole p e o p l e ,  
t o  go t o  t h e  f u t u r e  s ta te  f o r  t h e  u s e  o f  t h e  whole p e o p l e  of  
t h e  state. 

The C o n s t i t u t i o n  o f  t h e  Uni ted  S t a t e s  p r o v i d e s  t h a t  'new 
states may b e  a d m i t t e d  by Congress  i n t o  t h i s  Union. '  The 
t e r r i t o r y  known as E a s t  and West F l o r i d a ,  ceded by Spa in  t o  
t h e  Uni ted  S t a t e s ,  w a s  by a c t  of Congress  approved March 3, 
1845 ( 5  S t a t .  742, c. 4 8 ) ,  under t h e  name of  t h e  s ta te  of 
F l o r i d a ,  ' a d m i t t e d  i n t o  t h e  Union on e q u a l  f o o t i n g  w i t h  t h e  
o r i g i n a l  states, i n  a l l  r e s p e c t s  wha t soever , '  'on t h e  e x p r e s s  



c o n d i t i o n  t h a t  [ t h e  s t a t e ]  s h a l l  n e v e r  i n t e r f e r e  w i t h  t h e  
pr imary d i s p o s a l  of  t h e  p u b l i c  l a n d s  l y i n g  w i t h i n '  it. 

The admiss ion  of t h e  s tate o f  F l o r i d a  ' i n t o  t h e  Union on 
e q u a l  f o o t i n g  w i t h  t h e  o r i g i n a l  s tates,  i n  a l l  r e s p e c t s  
wha t soever , '  gave t o  t h e  s ta te  of  F l o r i d a  a l l  r i g h t s  and 
powers a s  t o  p r o p e r t y  and s o v e r e i g n t y  possessed  by t h e  
o r i g i n a l  s t a t e s  o f  t h e  Union, e x c e p t  such  as were w i t h h e l d  by 
t h e  a c t  a d m i t t i n g  t h e  s t a t e .  

The t i t l e  t o  l a n d s  under n a v i g a b l e  w a t e r s ,  i n c l u d i n g  t h e  
s h o r e s  o r  s p a c e  between o r d i n a r y  h i g h  and low wate r  marks,  is 
h e l d  by t h e  s ta te  by v i r t u e  of  i ts  s o v e r e i g n t y  i n  t r u s t  f o r  
t h e  peop le  of t h e  s ta te  f o r  n a v i g a t i o n  and o t h e r  u s e f u l  
p u r p o s e s  a f f o r d e d  by t h e  w a t e r s  o v e r  such l a n d s ,  and t h e  
t r u s t e e s  of  t h e  i n t e r n a l  improvement fund of  t h e  s ta te  are n o t  
a u t h o r i z e d  t o  convey t h e  t i t l e  t o  t h e  l a n d s  of t h i s  c h a r a c t e r .  
(Emphasis added. )  

T h i s  Cour t  d i s t i n g u i s h e d  "swamp and overf lowed l a n d s "  : 

11 Swamp and overf lowed l a n d s  w i t h i n  t h e  s ta te  of F l o r i d a ,  n o t  
under n a v i g a b l e  o r  t i d e  waters, t h a t  became t h e  p r o p e r t y  of 
t h e  Uni ted  S t a t e s  by t h e  t r e a t y  of c e s s i o n  from S p a i n  and had 
n o t  been p r e v i o u s l y  g r a n t e d ,  were by t h e  a c t  of Congress  
approved September 28,  1850,  g r a n t e d  t o  t h e  s ta te  f o r  purposes  
of  d r a i n a g e  and r e c l a m a t i o n .  Within  t h e  meaning of  t h i s  a c t  
of  Congress ,  swamp l a n d s ,  as d i s t i n g u i s h e d  from overf lowed 
l a n d s ,  are such as r e q u i r e  d r a i n a g e  t o  d i s p o s e  of  n e e d l e s s  
w a t e r  o r  m o i s t u r e  on o r  i n  t h e  l a n d s ,  i n  o r d e r  t o  make them 
f i t  f o r  s u c c e s s f u l  and u s e f u l  c u l t i v a t i o n .  Overflowed l a n d s  
a r e  t h o s e  t h a t  are covered by nonnav igab le  waters, o r  are 
s u b j e c t  t o  such p e r i o d i c a l  o r  f r e q u e n t  over f lows  o r  water, 
s a l t  o r  f r e s h  ( n o t  i n c l u d i n g  l a n d s  between h i g h  and low water 
marks of  n a v i g a b l e  streams o r  b o d i e s  of  water, nor  l a n d s  
covered and uncovered by t h e  o r d i n a r y  d a i l y  ebb  and f low of 
normal t i d e s  of  n a v i g a b l e  w a t e r s ) ,  as t o  r e q u i r e  d r a i n a g e  o r  
l e v e e s  o r  embankments t o  keep o u t  t h e  wa te r  and t h e r e b y  r e n d e r  
t h e  l a n d s  s u i t a b l e  f o r  s u c c e s s f u l  c u l t i v a t i o n .  When t h e  l a n d s  
a r e  n o t  covered by t h e  waters of  n a v i g a b l e  streams o r  o t h e r  
b o d i e s  o f  n a v i g a b l e  waters a t  o r d i n a r y  high-water mark, and 
d r a i n a g e ,  r e c l a m a t i o n ,  o r  l e v e e i n g  i s  n e c e s s a r y  t o  r e n d e r  t h e  
l a n d s  s u i t a b l e  f o r  t h e  o r d i n a r y  p u r p o s e s  of husbandry,  t h e y  
are w i t h i n  t h e  terms of  t h e  a c t  of  Congress ,  and t h e  t i t l e  
passed t o  t h e  s t a t e ,  i f  t h e  l a n d s  were t h e  p r o p e r t y  of t h e  
Uni ted  S t a t e s  a t  t h e  d a t e  o f  t h e  a c t  of  Congress  making t h e  
g r a n t  t o  t h e  state." (Emphasis added. )  Supra ,  p. 357. 

I n  Broward v. Mabry, 5 8  F l a .  398,  50 So. 826,  829 (1909) ,  i n  c o n s i d e r i n g  Lake 

Jackson  i n  Leon County, t h i s  Cour t  r e a f f i r m e d  t h i s  background. Again,  i n  



M a r t i n  v. Busch, 9 3  F l a .  535,  112 So. 274, 283 (1927) ,  t h i s  Cour t  no ted  t h e  

s p e c i a l  s t a t u s  o f  s o v e r e i g n t y  l a n d s .  T h i s  s t a t u s  is  r e f l e c t e d  i n  t h e  

t r e a t m e n t  o f  a c l a i m a n t  of s u c h  s o v e r e i g n t y  l a n d s .  I n  S h i v e l y  v. Bowlby, 152 

U.S. 1, 1 0  (1894) ,  t h e  Cour t  n o t e d  t h e  r u l e  of s t r i c t  c o n s t r u c t i o n  t h a t  i s  

a p p l i e d  t o  claims of s o v e r e i g n t y  l a n d s :  

" ' A l l  g r a n t s  o f  t h e  Crown are t o  be s t r i c t l y  c o n s t r u e d  
a g a i n s t  t h e  g r a n t e e ,  c o n t r a r y  t o  t h e  u s u a l  p o l i c y  of t h e  l a w  
i n  t h e  c o n s i d e r a t i o n  of g r a n t s ;  and upon t h i s  j u s t  ground,  
t h a t  t h e  p r e r o g a t i v e s  and r i g h t s  and emoluments of  t h e  Crown 
be ing  c o n f e r r e d  upon it f o r  g r e a t  p u r p o s e s ,  and f o r  t h e  p u b l i c  
u s e ,  i t  s h a l l  n o t  be i n t e n d e d  t h a t  s u c h  p r e r o g a t i v e s ,  r i g h t s  
and emoluments are d imin i shed  by any g r a n t ,  beyond what such  
g r a n t  by n e c e s s a r y  and unavo idab le  c o n s t r u c t i o n  s h a l l  t a k e  

1 1 1  away. 

Although t h e r e  have been i n f e r e n c e s  t h a t  t h e  S t a t e ' s  ownership  by r i g h t  of  

s o v e r e i g n t y  d o e s  n o t  e x t e n d  beyond n a v i g a t i o n a l  and p u b l i c  usage  o f  t h e  r i v e r  

t o  i n c l u d e  m i n e r a l s  such as phospha te ,  t h a t  w a s  long  ago s e t t l e d  by t h i s  

Cour t .  S t a t e  v. Black River  Phosphate  Co., 32 F l a .  8 2 ,  13 So. 640,  645 

(1893) .  I n  f a c t ,  t h i s  Cour t  h a s  c o n s i d e r e d  one  o f  t h e  r i v e r s  i n v o l v e d  h e r e ,  

t h e  A l a f i a  R i v e r ,  and t h e  phospha tes  i n  it: 

I I T h i s  s t a t u t e  asserts t h e  s t a t e ' s  a b s o l u t e  r i g h t  of p r o p e r t y  
i n  t h e  phospha tes  i n  t h e  beds of  h e r  n a v i g a b l e  waters, and h e r  
e x c l u s i v e  dominion o v e r  t h e  same. S t a t e  v. Black River  
Phospha te  Co., 27 F la .  276, 9  South.Rep. 205. Its t h e o r y  and 
p o l i c y  are i n c o n s i s t e n t  w i t h  a p r o p e r t y  r i g h t  o r  ownership  
t h e r e i n  by o t h e r s ,  e i t h e r  under t h e  r i p a r i a n  act of 1856 
( s e c t i o n s  454, 455,  Rev. S t . )  o r  o t h e r w i s e .  The a l t e r n a t i v e  
w r i t  r e c o g n i z e s  e x p r e s s l y  t h e  n a v i g a b i l i t y  of  t h e  A l a f i a  
R i v e r ;  and t h e  r e l a t o r ' s  a p p l i c a t i o n  t o  t h e  board of  phosphate  
commiss ioners  f o r  a c o n t r a c t ,  a s  w e l l  as i t s  i n s t i t u t i o n  of  
t h i s  j u d i c i a l  p roceed ing ,  are a d m i s s i o n s  of  t h e  j u r i s d i c t i o n  
of t h e  board and t h e  p r o p e r t y  r i g h t s  o f  t h e  s ta te  o v e r  t h e  
phospha te  i n t e r e s t  i n  d i s p u t e .  I' S t a t e  e x  rel.  Peruv ian  
Phosphate  Co. v. Board of Phosphate  Commissioners,  31 F l a .  
558,  12  So. 913,  915 (1893) .  

The t i t l e  t o  l a n d s  benea th  f r e s h  water n a v i g a b l e  r i v e r s  never  even 

passed  t o  t h e  T r u s t e e s  u n t i l  1969,  by Chap te r  69-308, 51, Laws of  F l o r i d a .  



But t h e s e  l a n d s  were n o t  t h e  T r u s t e e s ' .  They were s u b j e c t  t o  t h e  

c o n d i t i o n s  of a  t r u s t .  ( A r t i c l e  X ,  S e c t i o n  11, F l o r i d a  C o n s t i t u t i o n  (1968) . )  

Even today t h e s e  l a n d s  c o u l d  n o t  b e  conveyed by t h e  T r u s t e e s  s imply f o r  sale. 

Thus, a t  no t i m e  h a s  a u t h o r i t y  t o  convey r e s i d e d  i n  t h e  T r u s t e e s  o v e r  t h e s e  

f r e s h  water n a v i g a b l e  r i v e r s .  

T h i s  s p e c i a l  s t a t u s  a p p l i e s  t o  t h e  l a n d s  i n v o l v e d  h e r e .  It i s  c r u c i a l  

t o  remember t h a t  t h e s e  r i v e r s  were presumed n a v i g a b l e  by t h e  c o u r t s  below i n  

e n t e r i n g  t h e  summary f i n a l  judgment (A 137) .  We are n o t  d e a l i n g  w i t h  a 

r e c o r d  devoid  of ev idence  of  n a v i g a b i l i t y  as i n  Odom. A f f i d a v i t s  h e r e  

c r e a t e d  t h e  genu ine  i s s u e  as t o  n a v i g a b i l i t y  i n  f a c t  which c a n  o n l y  be 

determined by t h e  tr ier o f  f a c t . 3  N e i t h e r  t h e  c o u r t s  below, nor t h i s  Cour t ,  

cou ld  conclude t h a t  t h e s e  r i v e r  sys tems  are o t h e r  t h a n  n a v i g a b l e  because  

n a v i g a b i l i t y  h e r e  is  a f a c t u a l  matter. Odom, s u p r a  a t  p. 988. The 

s o v e r e i g n t y  l a n d s  t h a t  are i n v o l v e d  h e r e  have a s p e c i a l  and d i s t i n c t  s t a t u s  

i n  t h e  l a w ,  u n l i k e  swamp and overf lowed l a n d s ,  s c h o o l  l a n d s ,  Murphy Act 

l a n d s ,  o r  o t h e r  s ta te  l a n d s .  

B. T h i s  Cour t  Has C o n s i s t e n t l y  Held That 
Swamp and Overflowed Lands'Deeds Do Not 
I n c l u d e  S o v e r e i g n t y  Lands Below The 
Ord ina ry  High Water Mark of  Navigable  R i v e r s .  

Once t h e  d i f f e r e n c e  between s o v e r e i g n t y  l a n d s  and o t h e r  s ta te  l a n d s  i s  

shown, i t  i s  n o t  d i f f i c u l t  t o  unders tand  t h i s  C o u r t ' s  e x p r e s s  and c o n s i s t e n t  

h o l d i n g  t h a t  a swamp and overf lowed l a n d s '  deed does  n o t  i n c l u d e  s o v e r e i g n t y  

l a n d s  below t h e  o r d i n a r y  h i g h  water mark of n a v i g a b l e  water s imply by v i r t u e  

of t h a t  deed.  I n  S t a t e  v. Gerbing,  56 F l a .  603, 47 So.2d 353,  357 (1908) ,  

t h e  Cour t  he ld :  

3. See  Bucki v. Cone, 25 F l a .  1, 6  So. 160 (1889).  



"The r e s p o n d e n t ' s  c l a i m  is grounded on a n  a l l e g e d  t i t l e  
d e r a i g n e d  th rough  t h e  a c t  o f  Congress  of  September 28,  1850,  
g r a n t i n g  swamp and overf lowed l a n d s  t o  t h e  s tate.  I f  t h e  
l a n d s  i n  c o n t r o v e r s y  a r e  n o t  s u c h  swamp and overf lowed l a n d s  
a s  passed t o  t h e  s t a t e  under  t h e  s t a t e d  act of Congress ,  and 
t h e y  are l a n d s  under t h e  bed of  n a v i g a b l e  w a t e r s  below t h e  
normal  h i g h  water mark of t h e  p a r t i c u l a r  n a v i g a b l e  waters, t h e  
s ta te  h o l d s  them i n  t r u s t  f o r  a l l  t h e  peop le  of t h e  s t a t e ,  and 
t h e  d e f e n d a n t  h a s  no e x c l u s i v e  r i g h t s  as  c la imed .  See Kinkead 
v. Turgeon, 74 Neb. 573,  104 N.W. 1061, 1 0 9  N.W. 744, 1 L.R.A. 
(N.S.) 762, 7 L.R.A. (N.S.) 316." (Emphasis added.)  

The Cour t  r e a f f i r m e d  t h i s  l a w  i n  r e j e c t i n g  claims t o  Lake Jackson  i n  Leon 

County, F l o r i d a ,  i n  Broward v.  Mabry, 58 F la .  398, 50 So. 826,  831 (1909) ,  

c i t i n g  S t a t e  v. Gerbing,  s u p r a "  

11 The t r u s t e e s  of  t h e  i n t e r n a l  improvement fund ,  who have t h e  
d i s p o s a l  o f  t h e  swamp and overf lowed l a n d s  of  t h e  s ta te ,  have 
no a u t h o r i t y  t o  convey t h e  t i t l e  t o  l a n d s  under  n a v i g a b l e  
w a t e r s  t h a t  p r o p e r l y  be long  t o  t h e  s o v e r e i g n t y  of t h e  state. 
S t a t e  v. Gerbing,  s u p r a .  

The compla inan t ,  a p p e l l e e  h e r e ,  may have r i p a r i a n  r i g h t s  i n  
t h e  l a n d  and waters o p p o s i t e  h i s  r i p a r i a n  h o l d i n g s  t h a t  t h e  
l a w  w i l l  p r o t e c t ;  b u t  he  a p p e a r s  t o  have no t i t l e  t o  t h e  l a n d s  
under t h e  n a v i g a b l e  w a t e r s .  It i s  assumed t h a t  t h e  meander 
l i n e  and t h e  o r d i n a r y  water l i n e  of t h e  l a k e  are t h e  same." 
(Emphasis added. )  

I n  Mar t in  v. Busch, 9 3  F l a .  535, 112 So. 274, 285 (1927) ,  t h i s  Cour t  

r e a f f i r m e d  t h i s  l a w  of F l o r i d a  and bo th  t h e  Gerbing and Mabry c a s e s  were 

f a v o r a b l y  c i t e d :  

" I f  by m i s t a k e  o r  o t h e r w i s e  sales o r  conveyances  a r e  made by 
t h e  t r u s t e e s  of t h e  i n t e r n a l  improvement fund of s o v e r e i g n t y  
l a n d s ,  s u c h  as l a n d s  under n a v i g a b l e  waters i n  t h e  s ta te  o r  
t i d e l a n d s ,  o r  i f  s u c h  t r u s t e e s  make sales and conveyances of  
s t a t e  schoo l  l a n d s ,  as and f o r  swamp and overf lowed l a n d s ,  
under  t h e  a u t h o r i t y  g i v e n  s u c h  t r u s t e e s  t o  convey swamp and 
overf lowed l a n d s ,  such sales and conveyances  are i n e f f e c t u a l  
f o r  l a c k  of  a u t h o r i t y  from t h e  state. See  I l l i n o i s  S t e e l  Co. 
v. B i l o t ,  s u p r a ;  S t a t e  ex  r e l .  v. J e n n i n g s ,  47 F la .  307, 35 
So. 986; Broward v. Mabry, 58 F l a .  3988, 50 So. 826; S t a t e  e x  
rel.  E l l i s  v. Gerbing,  56 F l a .  603, 47 So. 353, 22 L.R.A. 
(N.S.) 337.)  (Emphasis added. )  



Although t h e r e  h a s  been c o n s i d e r a b l e  argument o v e r  t h e  f a c t  t h a t  t h e  l a n d s  i n  

Mar t in  v.  Busch, s u p r a ,  were unsurveyed,  n e i t h e r  t h e  c i t e d  c a s e s ,  nor t h e  

g e n e r a l  r u l e  of l a w ,  have e v e r  been q u a l i f i e d  by such  a requ i rement .  

Sovere ign ty  l a n d ,  whether  surveyed o r  unsurveyed,  i s  n o t  conveyed by a swamp 

and overf lowed l a n d s '  deed.  I n  f a c t ,  i n  a  subsequen t  c a s e  where surveyed 

l a n d s  were i n v o l v e d ,  s u c h  deeds  were h e l d  n o t  t o  convey s o v e r e i g n t y  l a n d s :  

1 I S i n c e  Lake Ar iana  is  a n a v i g a b l e  meandered l a k e  t h e  
9- 

c h a n c e l l o r  c o r r e c t l y  r u l e d  t h a t  t i t l e  t o  its bottom was i n  t h e  
S t a t e .  Broward v. Mabry, s u p r a ;  M a r t i n  v. Busch, 9 3  F l a .  535, 
112 So. 274; White v. Hughes, 139  F l a .  54,  1 9 0  So. 446. I n  
Hicks  v. S t a t e  e x  rel .   andi is, - 1 1 6  F l a .  603 , .  156  So. 603, 604,  
w e  s a i d ,  i n  a n  o p i n i o n  by M r .  Chief J u s t i c e  Davis:  

'The S t a t e  h o l d s  t h e  t i t l e  t o  l a n d s  under n a v i g a b l e  waters 
i n  t r u s t  f o r  t h e  peop le  of t h e  s t a te  t h a t  t h e y  may e n j o y  t h e  
n a v i g a t i o n  o f  t h e  waters, c a r r y  on commerce o v e r  them, and 
have  t h e  l i b e r t y  of  f i s h i n g  t h e r e i n  f r e e  from t h e  o b s t r u c t i o n  
and i n t e r f e r e n c e  of p r i v a t e  p a r t i e s .  The t r u s t  devo lv ing  upon 
t h e  s ta te  f o r  t h e  p u b l i c ,  and which c a n  on ly  be d i s c h a r g e d  by 
t h e  management and c o n t r o l  o f  t h e  p r o p e r t y  i n  which t h e  s ta te  
h a s  a n  i n t e r e s t ,  canno t  be r e l i n q u i s h e d  by a t r a n s f e r  of t h e  
p r o p e r t y ,  o r  by t h e  t r a n s f e r  o f  any s p e c i a l  i n t e r e s t  t h e r e i n ,  
e x c e p t  a s  t o  s u c h  p a r c e l s  as  a r e  used i n  promoting t h e  
i n t e r e s t s  of  t h e  p u b l i c  t h e r e i n ,  o r  can  be  d i s p o s e d  of w i t h o u t  
any s u b s t a n t i a l  impairment of  t h e  p u b l i c  i n t e r e s t  i n  t h e  
w a t e r s  and  l a n d s  remaining.  Pembroke v. P e n i n s u l a r  Terminal  
Co., 0 8 F l a .  46,  146  So. 249.'  

See  a l s o  Bucki v. Cone. 25 F l a .  1. 6  So. 160: and S t a t e  ex  - - - r  

rel. E l l i s  v. G e r b i n ~ .  56 F1 
N.S., 337. See  a l s o  Baker 
So. 2d 497. " (Emphasis added 
I n t e r n a l  Improvement Fund, 9 0  

.a. - 
v. - 
. *  1 
So. 

-601,  47- SO. 353, 22 L.R.A., 
S t a t e  e x  rel.  J o n e s ,  F l a . ,  87  

McDowell v. T r u s t e e s  of 
2d 715, 717 ( F l a .  1956).  

I n  t h e  l a t e s t  e x p r e s s i o n  of  t h e  l a w  o f  t h i s  S t a t e ,  t h i s  C o u r t ,  i n  

q u o t i n g  t h e  t r i a l  c o u r t ' s  o p i n i o n  i n  Odom v. De l tona  Corp., 341 So.2d 977,  

981  ( F l a .  1976) ,  r e a f f i r m e d  t h i s  long-s tand ing  l a w  t h a t  a swamp and 

overflowed l a n d s '  deed i n  and of i t s e l f  d o e s  n o t  convey any s o v e r e i g n t y  l a n d .  

The o n l y  q u e s t i o n  becomes whether  t h e  r i v e r s  are n a v i g a b l e  o r  nonnavigable :  

1' It i s  a l s o  recogn ized  t h a t  p r o p e r t i e s  a c q u i r e d  by t h e  s t a t e  
under  t h e  Swamp and Overflow Grant  Act of  1850 do n o t  c o v e r  o r  



i n c l u d e  l a n d s  under n a v i g a b l e  waters as such  were a l r e a d y  h e l d  
by t h e  s ta te  i n  t r u s t  by v i r t u e  of s o v e r e i g n t y .  state v. 
Gerbing,  56  F l a .  603, 47 So. 353 (1908) and a deed from t h e  
T r u s t e e s  of 1.1. Fund p u r p o r t i n g  t o  convey l a n d s  a c q u i r e d  
under t h e  1850 Act of Congress  would n o t  convey s o v e r e i g n t y  
l a n d s .  M a r t i n  v. Busch, 9 3  F l a .  535, 112 So. 274. These 
p r i n c i p l e s  have been c o n s i s t e n t l y  recogn ized  and a p p l i e d  and 
are n o t  t o  be  doubted.  However, whether  o r  n o t  a p a r t i c u l a r  
area i s  t h a t  of a n a v i g a b l e  body of water and t h u s  s o v e r e i g n t y  
p r o p e r t y  h e l d  i n  t r u s t  i s  a q u e s t i o n  of  f a c t  and dependent  
upon whether o r  n o t  t h e  body of water i s  permanent i n  
c h a r a c t e r  and ,  i n  i t s  o r d i n a r y  and n a t u r a l  s t a te ,  i s  n a v i g a b l e  
f o r  u s e f u l  purposes  and i s  of  s u f f i c i e n t  s i z e  and s o  s i t u a t e d  
and c o n d i t i o n e d  t h a t  it may be  used f o r  purposes  common t o  t h e  
p u b l i c  i n  t h e  l o c a l i t y  where it  i s  l o c a t e d .  Broward v. Mabry, 
s u p r a .  See  a l s o  Bucki v. Cone, 25 F l a .  1 [ 6  So. 1601 and 
Clement v.  Watson, 6 3  F l a .  109 ,  58 So. 25." (Emphasis added. )  

T h i s  Cour t  a l s o  c i t e d  Mar t in  v. Busch, s u p r a ,  and Broward v. Mabry, s u p r a ,  i n  

Odom, s u p r a  pgs.  988,  989. 

I n  - 9  Odom t h i s  Cour t  was n o t  d e a l i n g  w i t h  r i v e r s ,  b u t  w i t h  small 

nonmeandered l a k e s  and ponds whol ly  w i t h i n  t h e  p e r i m e t e r  of  conveyances.  

D e l t o n a ' s  B r i e f  h e r e  argued:  

"This c a s e  d o e s  n o t  i n v o l v e  t h e  n a v i g a b i l i t y  of t i d a l  
areas, c o a s t a l  r e g i o n s ,  r i v e r s ,  o r  l a r g e  f r e s h w a t e r  l a k e s  
where t h e r e  is ' n o t i c e '  of  p o t e n t i a l  n a v i g a b i l i t y .  
Ra the r .  t h i s  c a s e  c o n c e r n s  a d m i n i s t r a t i v e  a ~ ~ l i c a t i o n s  of 

A A 

a n  undef ined ' n a v i g a b i l i t y  ' s t a n d a r d  t o  r e l a t i v e l y  small, 
f r e s h w a t e r  l a k e s  and ponds, n o t  meandered d u r i n g  
government s u r v e y s  and n o t  of such  p h y s i c a l  s i z e  as t o  
p r o v i d e  n o t i c e  of  n a v i g a b i l i t y .  (pg.  6 )  

The c o u r t  n o t e d ,  f o r  example, t h a t  t h e  mere passage  of 
t i m e  and normal development make proof o r  d i s p r o o f  of 
n a v i g a b i l i t y  a t  s t a t e h o o d  d i f f i c u l t ,  and t h a t  d e t e r m i n i n g  
t h e  n a v i g a b i l i t y  of small, f r e s h w a t e r  l a k e s  i n  1845 w a s  
p a r t i c u l a r l y  d i f f i c u l t ,  as c o n t r a s t e d  w i t h  c o a s t a l  areas, 
r i v e r s ,  o r  l a r g e  meandered l a k e s .  (pg.  1 6 )  

T h i s  c a s e  d o e s  n o t  i n v o l v e  c l e a r l y  n a v i g a b l e  areas such  
as t h e  A t l a n t i c  c o a s t ,  t h e  G u l f c o a s t ,  e s t u a r i e s ,  r i v e r s ,  
o r  even l a r g e ,  f r e s h w a t e r  l a k e s  s u c h  as Lake Okeechobee, 
Lake Jackson ,  o r  even Lake Iamonia.  R a t h e r ,  it i n v o l v e s  



a d m i n i s t r a t i v e  a t t e m p t s  t o  s t r e t c h  t h e  c o n c e p t  of  
n a v i g a b i l i t y  a t  l a w  t o  encompass small, nonmeandered 
l a k e s  and ponds of l e s s  t h a n  140 a c r e s ;  and ,  i n  many 
c a s e s ,  l e s s  t h a n  50 a c r e s  i n  s u r f a c e  a r e a .  The 
a d m i n i s t r a t i v e  e x p a n s i o n s  o f  ' n a v i g a b i l i t y '  r e p r e s e n t e d  
by t h i s  c a s e  a r e  w i t h o u t  p r e c e d e n t  i n  F l o r i d a  l a w .  (pg. 
23 

F l o r i d a ' s  p r e s e n t  t e s t  of  n a v i g a b i l i t y  p o s e s  no problems 
i n  r e g u l a t i n g  areas where waters are, i n  f a c t ,  n a v i g a b l e  
and t h e  test  w i l l  have p r a c t i c a l  a p p l i c a t i o n - - i . e . ,  
c o a s t a l  a r e a s ,  r i v e r s ,  and r e l a t i v e l y  l a r g e  l a k e s  where 
landowners  are 'on n o t i c e , '  e i t h e r  t h r o u g h  t h e  p h y s i c a l  
s i z e  o f  t h e  w a t e r  body o r  i t s  meandering,  t h a t  t h e  body 
may be n a v i g a b l e  and t h e r e b y  s u b j e c t  t o  s ta te  ownership  
and j u r i s d i c t i o n .  " (pg . 35) (Emphasis added.  ) 

The t r i a l  c o u r t  judgment, quoted i n  Odom, s t a t e d :  

"3. The real q u e s t i o n  i n v o l v e d  i s  t h e  s t a t u s  of such  
l a k e s  a s  t o  whether t h e y  are t h e  p r i v a t e  p r o p e r t y  of 
De l tona  o r  are v e s t e d  i n  t h e  s ta te  as s o v e r e i g n t y  l a n d s  
i n  t r u s t  f o r  t h e  people .  Odom, p. 980. 

13. It i s  of  c o n s i d e r a b l e  s i g n i f i c a n c e  t h a t  S e c t i o n  
253.151 s i n g l e d  o u t  'meandered f r e s h  water l a k e s '  f o r  
s p e c i a l  t r e a t m e n t ,  and s p e c i f i e d  w i t h  p a r t i c u l a r i t y  t h a t  
same a r e  n o t  t o  be c o n s t r u e d  t o  be of t h e  same c h a r a c t e r  
as t i d a l  l a n d s ,  streams, w a t e r c o u r s e s  o r  r i v e r s  o r  as 
l a k e s  a t t a c h e d  t o  t i d a l  waters. S u b s e c t i o n  ( 1 )  Odom, p. 
983. 

16. Cons ide r ing  a l l  of t h e s e  s t a t u t o r y  and 
c o n s t i t u t i o n a l  e x p r e s s i o n s ,  a l l  o f  which are c o n s i s t e n t ,  
it i s  made t o  a p p e a r  t h a t  nonmeandered l a k e s  and ponds 
are n o t  t o  be c l a s s i f i e d  as n a v i g a b l e  b o d i e s  o f  water. 

A s  a l r e a d y  ment ioned,  t h e  Cour t  i s  of t h e  view t h a t  
nonmeandered l a k e s  are t o  be  regarded  as nonnavigable ."  



C l e a r l y  t h e  p a r t i e s  a rgued  and t h e  t r i a l  c o u r t  determined t h e  l a w  r e g a r d i n g  

small nonmeandered l a k e s  and o n .  I n  c o n s i d e r i n g  t h e  c a s e ,  t h i s  Cour t  -- 
s a i d  : 

11 A p p e l l a n t s  a l s o  a r g u e  f o r  t h e  a p p l i c a t i o n  of  t h e  ' n o t i c e  
of n a v i g a b i l i t y '  c o n c e p t ,  i .e . ,  t h a t  t h e  g r a n t e e  of  swamp 
and overf lowed l a n d s  under a T r u s t e e  deed t a k e s  w i t h  
' n o t i c e '  t h a t  t h e  conveyance d o e s  n o t  i n c l u d e  s o v e r e i g n t y  
l a n d .  I n  t h e  c a s e  of a l a r g e  l a k e ,  such  as Lake 
Okeechobee, a 500,000 a c r e  l a k e ,  w e  a g r e e ; 9  however, i t  
seems a b s u r d  t o  a p p l y  t h i s  tes t  t o  small, non-meandered 
l a k e s  and ponds of  less t h a n  140 a c r e s  and ,  i n  many 
c a s e s  less t h a n  50 a c r e s  i n  s u r f a c e .  

-9 - 
9. M a r t i n  v. Busch, 9 3  F l a .  535,  112  So. 274, 286 ( F l a .  
1927)."  Odom, p. 988. 

Thus, small nonmeandered l a k e s  and ponds w i t h i n  t h e  p e r i m e t e r s  of  conveyances  

were t h e  s u b j e c t  and i s s u e  i n  Odom, n o t  l o n g  r i v e r s  o f  F l o r i d a .  Odom's 

h o l d i n g  was n o t  a p p l i e d  by t h i s  Cour t  t o  r i v e r s .  T h i s  las t  q u o t a t i o n  of t h i s  

Cour t  i n  Odom f o r t i f i e s  t h e  law i n  F l o r i d a  t h a t  p r o t e c t s  s o v e r e i g n t y  l a n d s .  

Thus, t h i s  Cour t  h a s  c o n s i s t e n t l y  h e l d  t h a t  a  swamp and overf lowed 

l a n d s '  deed d o e s  n o t  i n c l u d e  s o v e r e i g n t y  l a n d  below t h e  o r d i n a r y  h i g h  wa te r  

mark of n a v i g a b l e  r i v e r s  and waters. There  was no i n t e n t i o n  o r  a u t h o r i t y  t o  

convey s o v e r e i g n t y  l a n d  n o r  even a r e f e r e n c e  t o  e i t h e r  r i v e r .  L e f t  a l o n e ,  

t h e  f i r s t  c e r t i f i e d  q u e s t i o n ,  based upon t h e  c a s e s  i n  F l o r i d a ,  i s  a n  

unequ ivoca l  "no". - A swamp and overf lowed l a n d s '  deed conveys up lands  but  

d o e s  n o t  i n c l u d e  s o v e r e i g n t y  l a n d s  below t h e  o r d i n a r y  h i g h  water mark of  

n a v i g a b l e  r i v e r s .  Whatever t h e  C o u r t ' s  d e t e r m i n a t i o n  i s  r e g a r d i n g  t h e  second 

and t h i r d  c e r t i f i e d  q u e s t i o n s ,  t h e  answer t o  t h i s  f i r s t  q u e s t i o n  shou ld  

p l a i n l y  be s t a t e d  as "no1'. 

Indeed ,  i f  t h i s  Cour t  were t o  r u l e  t o  t h e  c o n t r a r y ,  and o v e r r u l e  t h e  

s e t t l e d  l a w  of t h i s  S t a t e ,  i t  would mean t h a t  t h e s e  h i s t o r i c a l  long  r i v e r s  

would no l o n g e r  e x i s t  as t h e y  have ,  but  would be  segmented p a r c e l s  of  p r i v a t e  



ownership .  Fur the rmore ,  o t h e r  r i v e r s ,  l a k e s  and b o d i e s  of  water which are 

n a v i g a b l e  would c e r t a i n l y  b e  s i m i l a r l y  a f f e c t e d  and c e a s e  t o  e x i s t  as  t h e  

P u b l i c ' s  h e r i t a g e  as  t h e y  have s i n c e  t h e  beg inn ing  of time. 

Such a d e c i s i o n  o v e r r u l i n g  o r  changing t h e  s e t t l e d  p r o p e r t y  l a w  of  

F l o r i d a  would b e  c o n t r a r y  t o  t h e  r e q u i r e m e n t s  of  s u b s t a n t i v e  due p r o c e s s  of  

l a w  g u a r a n t e e d  by Article X I V  t o  t h e  C o n s t i t u t i o n  o f  t h e  Uni ted  S t a t e s : 4  

'I And s u r e l y  Washington o r  any o t h e r  S t a t e  is  f r e e  t o  make 
changes ,  e i t h e r  l e g i s l a t i v e  o r  j u d i c i a l ,  i n  i t s  g e n e r a l  
r u l e s  of real p r o p e r t y  l a w ,  i n c l u d i n g  t h e  r u l e s  govern ing  
t h e  p r o p e r t y  r i g h t s  of  r i p a r i a n  owners. Nor are r i p a r i a n  
owners who d e r i v e  t h e i r  t i t l e  from t h e  Uni ted  S t a t e s  
somehow immune f rom t h e  changing impac t  o f  t h e s e  g e n e r a l  
s t a te  r u l e s .  Joy  v  S t .  Lou i s ,  201 US 332,  342,  50 L  ed 
776, 781, 26 S  Ct  478. For i f  t h e y  were, t h e n  t h e  
p r o p e r t y  l a w  of a S t a t e  l i k e  Washington,  ca rved  e n t i r e l y  
o u t  of f e d e r a l  t e r r i t o r y ,  would b e  f o r e v e r  f r o z e n  i n t o  
t h e  mold it  occupied on t h e  d a t e  of  t h e  S t a t e ' s  admiss ion  
t o  t h e  Union. It f o l l o w s  t h a t  Mrs. Hughes c a n n o t  c l a i m  
immunity from changes  i n  t h e  p r o p e r t y  l a w  of  Washington 
s imply  because  h e r  t i t l e  d e r i v e s  from a f e d e r a l  g r a n t .  
L i k e  any o t h e r  p r o p e r t y  owner, however, Mrs. Hughes may 
i n s i s t ,  q u i t e  a p a r t  from t h e  f e d e r a l  o r i g i n  of  h e r  t i t l e ,  
t h a t  t h e  S t a t e  n o t  t a k e  h e r  l a n d  w i t h o u t  j u s t  
compensation.  Chicago,  B. & Q. R .  Co. v. Chicago,  166 US 
226, 236-241, 41  L  ed 979,  984-986, 1 7  S  Ct  581. 

To t h e  e x t e n t  t h a t  t h e  d e c i s i o n  of t h e  Supreme Cour t  of 
Washington on t h a t  i s s u e  a r g u a b l y  conforms t o  r e a s o n a b l e  
e x p e c t a t i o n s ,  w e  must o f  c o u r s e  a c c e p t  i t  as  c o n c l u s i v e .  
But t o  t h e  e x t e n t  t h a t  i t  c o n s t i t u t e s  a sudden change i n  
s t a t e  l a w ,  u n p r e d i c t a b l e  i n  t e r m s  of t h e  r e l e v a n t  
p r e c e d e n t s ,  no s u c h  d e f e r e n c e  would b e  a p p r o p r i a t e .  For 
a S t a t e  c a n n o t  b e  p e r m i t t e d  t o  d e f e a t  t h e  c o n s t i t u t i o n a l  
p r o h i b i t i o n  a g a i n s t  t a k i n g  p r o p e r t y  w i t h o u t  due p r o c e s s  
of l a w  by t h e  s i m p l e  d e v i c e  of a s s e r t i n g  r e t r o a c t i v e l y  
t h a t  t h e  p r o p e r t y  i t  h a s  t a k e n  never  e x i s t e d  a t  a l l .  

4 .  C e r t a i n l y  a r e t r o a c t i v e  j u d i c i a l  a p p l i c a t i o n  o f  such a n  i n t e r p r e t a t i o n  t o  
p r o p e r t y  l a w  d e n i e s  due  p r o c e s s  of l a w  g u a r a n t e e d  by t h e  Uni ted  S t a t e s  
~ o n s t i t ; t i o n .  ~ r i n k e r h o f  f  - F a r i s  T r u s t  & S a v i n g s  company v.  H i l l ,  281 U.S. 
673 (1930) .  



But t h e  C o n s t i t u t i o n  measures  a t a k i n g  o f  p r o p e r t y  n o t  by 
what a S t a t e  s a y s ,  o r  by what it i n t e n d s ,  bu t  by what i t  
does .  Although t h e  S t a t e  i n  t h i s  c a s e  made no a t t e m p t  t o  
t a k e  t h e  a c c r e t e d  l a n d s  by eminent  domain, i t  ach ieved  
t h e  same r e s u l t  by e f f e c t i n g  a r e t r o a c t i v e  t r a n s f o r m a t i o n  
of p r i v a t e  i n t o  p u b l i c  p roper ty -wi thou t  paying f o r  t h e  
p r i v i l e g e  of  do ing  s o .  Because t h e  Due P r o c e s s  C l a u s e  of 
t h e  F o u r t e e n t h  Amendment f o r b i d s  such c o n f i s c a t i o n  by a 
S t a t e ,  no less t h r o u g h  i t s  c o u r t s  t h a n  t h r o u g h  i ts  
l e g i s l a t u r e ,  and no less when a t a k i n g  is  un in tended  t h a n  
when it is d e l i b e r a t e ,  I j o i n  i n  r e v e r s i n g  t h e  judgment." 
(Concur r ing  o p i n i o n  of J u s t i c e  Steward)  (Emphasis 
added.)  Hughes v. Washington, 389 U.S. 290, 296-298 
(1967) .  

C l e a r l y  t h e  r e a s o n a b l e  e x p e c t a t i o n s  o f  t h e  p r o p e r t y  owners i n v o l v e d  h e r e ,  t h e  

T r u s t e e s  and C o a s t a l ,  were i n  1941  t h a t  t h e  law p r o t e c t e d  t h i s  p r o p e r t y  

i n t e r e s t  l e a s e d  (A 160-180) and as l a t e  as i n  1976 when t h e  two p a r t i e s  

execu ted  a s e t t l e m e n t  agreement  r e c o g n i z i n g  t h e  same areas (A 181-188). The 

phosphate  companies knew, l e t  a l o n e  e x p e c t e d ,  t h a t  t h e  r i v e r  sys tems  were 

owned by t h e  P e o p l e  and l e a s e d  t o  C o a s t a l  (A 125,126).  An a f f i r m a t i v e  answer 

t o  t h e  f i r s t  c e r t i f i e d  q u e s t i o n  would d e f e a t  t h e  r e a s o n a b l e  e x p e c t a t i o n s  of 

a l l  t h e  p a r t i e s  h e r e ,  p l a i n t i f f  and de fendan t .5  

Such a r u l e  of l a w  would f u r t h e r  mean t h a t  no e q u i t y  need b e  shown, f o r  

d e s p i t e  t h e  knowledge o r  r e c o r d i n g  of t h e  P e o p l e ' s  ownership ,  a s i n g l e  paper  

need be  c o n s u l t e d .  Suppor t ing  t h e  p r e c e d e n t ,  however, does  n o t  p r e c l u d e  a 

l e g i t i m a t e  d e f e n s e  by a g r a n t e e  who h a s  a l e g i t i m a t e  example of e q u i t a b l e  

e s t o p p e l .  E q u i t a b l e  e s t o p p e l  s a t i s f i e s  t h e  n e c e s s i t y  f o r  p r o t e c t i o n  of  t h e  

P e o p l e ' s  r i g h t s  i n  t h e  s o v e r e i g n t y  l a n d s ,  y e t  p r o t e c t s  a n  i n n o c e n t  p a r t y  from 

i n e q u i t a b l e  conduc t  o r  a c t i o n  by t h e  a g e n t s  of t h e  People .  Thus, t h e  swamp 

and overf lowed l a n d s '  deed conveys upland t o  a g r a n t e e ,  bu t  n o t  s o v e r e i g n t y  

l a n d .  I f  a g r a n t e e  h a s  been i n e q u i t a b l y  t r e a t e d ,  e q u i t a b l e  e s t o p p e l  p r e v e n t s  

5. Such a n  i n t e r p r e t a t i o n  c o u l d  a l s o  i m p a i r  o b l i g a t i o n  of  c o n t r a c t  ( A  160- 
180, 181-188) c o n t r a r y  t o  A r t i c l e  I ,  910 of  t h e  C o n s t i t u t i o n  of  t h e  Uni ted  
S t a t e s .  



t h e  a s s e r t i o n  of  any s o v e r e i g n  r i g h t  t o  t h e  remaining l a n d .  To a f f i r m  t h e  

d e c i s i o n  of t h e  D i s t r i c t  Cour t  as  Agrico s u g g e s t s  would mean t h a t  t h e  

P e o p l e ' s  r i g h t s  would s imply b e  i g n o r e d ,  w i t h o u t  a showing of e q u i t y .  It i s  

because  Agrico canno t  p rove  t h i s  d e f e n s e  i n  t h e  r e l a t e d  cases t h a t  t h e y  urged 

t h e  change i n  t h e  l a w  he re .  I n  any e v e n t ,  such d i s p u t e d  i s s u e s  of f a c t  

shou ld  b e  made a t  t r i a l ,  n o t  on summary judgment.6 

The swamp and overf lowed l a n d s '  deeds  conveyed up lands ,  which no one 

q u e s t i o n s .  The deeds  d i d  n o t  convey s o v e r e i g n t y  l a n d s .  Beyond q u e s t i o n ,  t h e  

f e d e r a l  p a t e n t s  conveyed no s o v e r e i g n t y  l a n d s  and t h e  d e c i s i o n  s h o u l d  be  

r e v e r s e d  r e g a r d l e s s  o f  t h e  e f f e c t  of  swamp and overf lowed l a n d s '  deeds .  

6. Undoubtedly,  Agr ico w i l l  p o i n t  t o  t h e  payment of  v a r i o u s  t a x e s  and o t h e r  
f a c t s  t o  resist C o a s t a l ' s  e q u i t a b l e  d e f e n s e s  below. It is s u f f i c i e n t  t o  n o t e  
t h a t  t h i s  c a s e  w a s  concluded by summary judgment, and i n f e r e n c e s  i n c l u d i n g  
t h o s e  matters p o i n t e d  o u t  i n  P o i n t  I V  must be  drawn i n  f a v o r  o f  C o a s t a l  and 
t h e  T r u s t e e s  and a g a i n s t  Agrico.  The h a r d e r  Agrico resists C o a s t a l ' s  
e q u i t a b l e  d e f e n s e s ,  t h e  g r e a t e r  t h e  demons t ra t ion  of  t h e  need f o r  f a c t f i n d i n g  
below and r e v e r s a l  h e r e .  



POINT I1 

THE DOCTRINE OF LEGAL ESTOPPEL OR ESTOPPEL BY DEED 
DOES NOT APPLY TO THE SWAMP AND OVERFLOWED LANDSf DEEDS 
BARRING THE TRUSTEESf ASSERTION OF TITLE TO SOVEREIGNTY 
LANDS BELOW THE ORDINARY H I G H  WATER MARKS OF 
NAVIGABLE RIVERS. 

A s  j u s t  s e e n ,  no F l o r i d a  c a s e  h a s  e v e r  h e l d  t h a t  s o v e r e i g n t y  l a n d s ,  

c o n s i s t i n g  of l o n g  r i v e r s ,  were conveyed by g e n e r a l  d e s c r i p t i o n s  c o n t a i n e d  i n  

a swamp and overf lowed l a n d s f  deed,  s imply by v i r t u e  o f  t h e  deed. Legal  

e s t o p p e l  h a s  been a p p l i e d ,  bu t  t h e  t h e o r y  of l e g a l  e s t o p p e l  o r  e s t o p p e l  by 

deed h a s  never  been h e l d  t o  ba r  F l o r i d a ' s  a s s e r t i o n  of  t i t l e  t o  n a v i g a b l e  

r i v e r  s o v e r e i g n t y  l a n d s .  Lega l  e s t o p p e l  does  n o t  convey t i t l e ,  i t  b a r s  t h e  

a s s e r t i o n  of  t i t l e .  No F l o r i d a  c a s e  h a s  e v e r  a l lowed  a  pe r son  t o  defend h i s  

c l a i m  t o  p a r t s  o f  l o n g  r i v e r s  u s i n g  t h e  d o c t r i n e  of l e g a l  e s t o p p e l  where 

a u t h o r i t y  and i n t e n t i o n  t o  convey s u c h  s o v e r e i g n t y  l a n d s  were n o t  p r e s e n t .  

The law i n  F l o r i d a  h a s  a lways  been and c o n t i n u e s  t o  b e  t h a t  b o t h  a u t h o r i t y  

and i n t e n t i o n  must be  p r e s e n t  b e f o r e  t h e  d o c t r i n e  of  l e g a l  e s t o p p e l  may be - 

a p p l i e d  t o  s o v e r e i g n t y  l a n d s :  

If Conveyances of up lands ,  i n c l u d i n g  swamp and overflowed l a n d s ,  
do  n o t  i n c l u d e  s o v e r e i g n t y  l a n d s  below t h e  o r d i n a r y  high-water 
mark of l a n d s  under n a v i g a b l e  waters, u n l e s s  a u t h o r i t y  and 
i n t e n t  t o  i n c l u d e  s u c h  s o v e r e i g n t y  l a n d s  c l e a r l y  appear ."  
(Emphasis added . )  M a r t i n  v. Busch, 9 3  F l a .  535, 112 So. 274, 
285 (1927) .  

N e i t h e r  a u t h o r i t y  n o r  i n t e n t i o n  e x i s t  h e r e ,  s o  t h e  second c e r t i f i e d  q u e s t i o n  

must a l s o  be  answered "no." - Such a j u d i c i a l  i n t e r p r e t a t i o n  would v i o l a t e  

A r t i c l e  X I V  t o  t h e  C o n s t i t u t i o n  of  t h e  Uni ted  S t a t e s .  See  t h e  argument a t  

page 2 3  and f o o t n o t e s  4 and 5. 

Lega l  e s t o p p e l  o r  e s t o p p e l  by deed does  n o t  ba r  t h e  ownership  of  t h e  

T r u s t e e s  of t h e s e  l o n g  r i v e r s .  T h i s  d o c t r i n e  t h a t  e s t o p s  one  from 



c o n t r a d i c t i n g  r e c i t a l s  of  d e e d s  h a s  never  been a p p l i e d  t o  t h e  l a n d  owned by 

t h e  Peop le  by r i g h t  of  t h e i r  s o v e r e i g n t y ,  and h e l d  i n  t r u s t  by T r u s t e e s  where 

t h e y  l a c k e d  t h e  power t o  convey s u c h  l a n d s .  A s  t h i s  Cour t  h a s  s a i d :  

" I f  t h e  T r u s t e e s  o f  t h e  I n t e r n a l  Improvement Fund a c t u a l l y  
conveyed ' s o v e r e i g n t y  l a n d s ,  ' b e l i e v i n g  them t o  be  ' swamp and 
overf lowed l a n d s , '  t h e i r  m i s t a k e ,  however i n n o c e n t ,  would n o t  
supp ly  t h e  power t h e y  l a c k e d .  Assuming t h a t  t h e  S e c r e t a r y  of  
t h e  I n t e r i o r  purpose ly  i n c l u d e d  t h e  l a n d  i n  h i s  p a t e n t ,  w e  
c a n n o t  see how t h e  s ta te  would have g o t  any more by t h e  
p r o c e s s  i f  t h e  l a n d  was a c t u a l l y  a p a r t  of  t h e  ' s o v e r e i g n t y  
l a n d s , '  f o r  i t  a l r e a d y  possessed  t h e s e .  So we a t t a c h  small 
impor tance  t o  t h e s e  two acts ,  which amounted t o  l i t t l e  more 
t h a n  g e s t u r e s  i f ,  i n  t r u t h ,  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  of 
t h e  l a n d  i t s e l f  p laced  i t  i n  t h e  c l a s s i f i c a t i o n  of 
' s o v e r e i g n t y  l a n d s .  ' " P i e r c e  v. Warren, 47 So.2d 857, 859 
( F l a .  1950) .  

We do n o t  d e a l  i n  t h i s  p o i n t  w i t h  e q u i t i e s  a s  a d d r e s s e d  by any e q u i t a b l e  

e s t o p p e l  p l e a ,  and which depend on t h e  p e c u l i a r  f a c t s  of a c a s e ,  b u t  r a t h e r  

w i t h  a n  a s s e r t i o n  o f  a new l e g a l  t h e o r y  which, r e g a r d l e s s  o f  e q u i t y ,  would 

a p p l y  t o  d i v e s t  t h e  p e o p l e  o f  t h e i r  ownership  t o  v a s t  r i v e r  sys tems  of 

F l o r i d a .  The q u e s t i o n  o f  e q u i t a b l e  e s t o p p e l  a g a i n s t  t h e  T r u s t e e s  and C o a s t a l  

w a s  n o t  a d d r e s s e d  below o r  by t h e  t r i a l  c o u r t  because  t h a t  i s s u e  c o u l d  n o t  be 

used t o  e s t a b l i s h  a t i t l e  i n  t h e  q u i e t  t i t l e  s u i t ,  bu t  o n l y  t o  defend t i t l e  

a s  it  i s  b e i n g  urged i n  t h e  F e d e r a l  cases. Bryant  v. Peppe, 238 So.2d 836 

( F l a .  1970) ;  Burnham v. Dav i s  I s l a n d s ,  I n c . ,  87  So.2d 97 ( F l a .  1956) ;  and 

F l o r i d a  Bank & T r u s t  Co. v. F i e l d ,  157 F l a .  261, 25 So.2d 663 (1946) .  

C o a s t a l  ' s answer r a i s e d  e q u i t a b l e  d e f e n s e s  h e r e  which r e q u i r e  f a c t u a l  

e v a l u a t i o n  and a r e v e r s a l  f o r  a t r i a l .  (See  P o i n t  IV.) 

A. F l o r i d a  Law Has Been C l e a r ;  Lega l  E s t o p p e l  Does 
Not P r e c l u d e  The A s s e r t i o n  Of Sovere ign  
Ownership Here By The T r u s t e e s  o r  C o a s t a l  



The l a w  of F l o r i d a  on l e g a l  e s t o p p e l  as e x p r e s s e d  by t h i s  Cour t  is  

c l e a r .  Agr ico w a s  s u c c e s s f u l  i n  u r g i n g  t h e  t r i a l  c o u r t  and t h e  D i s t r i c t  

Cour t  below t o  i n v e n t  a new r u l e  of  l a w  i n  F l o r i d a  which conveyed t i t l e  t o  it 

of thousands  of  a c r e s  of s o v e r e i g n t y  l a n d s  o f  t h e s e  two l a r g e  r i v e r s .  No 

r e a s o n  nor  e x c u s e  w a s  advanced t o  change t h e  o r g a n i c  l a w  of  F l o r i d a ,  however. 

1. Near ly  Half of These "Deeds" Were Not Even 
Deeds by The T r u s t e e s ,  But Were F e d e r a l  
P a t e n t s ,  Making The A p p l i c a t i o n  of Lega l  
E s t o p p e l  A t  Once Here T o t a l  E r r o r .  

A s  t h e  t r i a l  c o u r t  judgment no ted  (A 137-146), many, i n  f a c t  n e a r l y  h a l f  

of t h e  deeds  r e l i e d  upon by Agr ico  h e r e ,  were a c t u a l l y  n o t  even deeds  by t h e  

T r u s t e e s ,  bu t  were F e d e r a l  p a t e n t s !  Yet Agrico and t h e  c o u r t s  below i g n o r e d  

t h e  f a c t  t h a t  n e i t h e r  t h e  T r u s t e e s  nor  C o a s t a l  w a s  a g r a n t o r  of  t h e s e  

I1 p a t e n t s .  " The absence  of t h i s  f i r s t  i n d i s p e n s a b l e  l e g a l  e s t o p p e l  e lement  

e s t a b l i s h e s  e r r o r  i n  t h e  d e c i s i o n s  below. 

Legal  e s t o p p e l  s t a t e d  s u c c i n c t l y  is: 

". . . d e f i n e d  as  a b a r  which p r e c l u d e s  a p a r t y  t o  a deed and 
h i s  p r i v i e s  from a s s e r t i n g  as a g a i n s t  o t h e r s  and t h e i r  p r i v i e s  
any r i g h t  o r  t i t l e  i n  d e r o g a t i o n  o f  t h e  deed o r  from denying 
t h e  t r u t h  of any material f a c t  a s s e r t e d  t h e r e i n . "  22 
F l a . J u r . 2 d 9  E s t o p p e l  and Waiver, 510, p. 424. 

But n e i t h e r  t h e  T r u s t e e s  nor  C o a s t a l  were a p a r t y  o r  p r i v y  t o  t h e  g r a n t o r  o f  

t h e  F e d e r a l  p a t e n t s .  Yet t h e  c o u r t s  below a c c e p t e d  ~ g r i c o ' s  new r u l e  of  l a w  

and a p p l i e d  l e g a l  e s t o p p e l  t o  convey t h e  s o v e r e i g n t y  l a n d s  benea th  t h e  Peace 

and A l a f i a  R iver  sys tems.  Not on ly  i s  t h i s  l o g i c a l l y  e r r o n e o u s ,  b u t  i t  is  

c l e a r l y  c o n t r a r y  t o  t h e  o r g a n i c  l a w  r e g a r d i n g  such  F e d e r a l  p a t e n t s :  

11 A p a t e n t  i s s u e d  by t h e  Uni ted  S t a t e s  t o  t h e  s tate,  p u r p o r t i n g  
t o  convey swamp and overf lowed l a n d s  under t h e  act o f  1850  
c o v e r i n g  l a n d s  under  t h e  n a v i g a b l e  waters o f  t h e  s ta te ,  d o e s  
n o t  a f f e c t  t h e  t i t l e  h e l d  by t h e  s ta te  t o  t h e  l a n d s  under 
n a v i g a b l e  waters by v i r t u e  o f  t h e  s o v e r e i g n t y  of  t h e  s tate.  



See  Edwards v. R o l l e y ,  96 Cal .  408, 31 Pac. 267, 31 Am. S t .  
Rep. 234." S t a t e  v. Gerbing,  56 F l a .  603,  47 So. 353,  357 
(1908).  

F e d e r a l  l a w  i s  i d e n t i c a l ;  no conveyance of  s o v e r e i g n t y  l a n d s  is  made by such  

p a t e n t s .  Although F l o r i d a  t empers  i ts  own r u l e  of l a w  by t h e  " n o t i c e  of  

n a v i g a b i l i t y , "  see M a r t i n  v. Busch, 9 3  F l a .  535, 112 So. 274 (1927) ,  and Odom 

v. De l tona  Corp., 341 So.2d 977 ( F l a .  1976) ,  F e d e r a l  l a w  s a y s  no t o  any 

conveyance of  s o v e r e i g n t y  l a n d s :  

"Grants by Congress  of p o r t i o n s  of  t h e  p u b l i c  l a n d s  w i t h i n  a 
t e r r i t o r y  t o  sett lers t h e r e o n ,  though b o r d e r i n g  on o r  bounded 
by n a v i g a b l e  w a t e r s ,  convey,  of  t h e i r  own f o r c e ,  no t i t l e  o r  
r i g h t  below h i g h  water mark, and do n o t  i m p a i r  t h e  t i t l e  and 
dominion of  t h e  f u t u r e  s ta te  when c r e a t e d ;  b u t  l e a v e  t h e  
q u e s t i o n  of t h e  u s e  of t h e  s h o r e s  by t h e  owners of  up lands  t o  
t h e  s o v e r e i g n  c o n t r o l  of e a c h  s tate,  s u b j e c t  on ly  t o  t h e  
r i g h t s  v e s t e d  by t h e  C o n s t i t u t i o n  of  t h e  Uni ted  S t a t e s .  

The d o n a t i o n  l a n d  claim, bounded by t h e  Columbia r i v e r ,  upon 
which t h e  p l a i n t i f f  i n  e r r o r  rel ies,  i n c l u d e s  no t i t l e  o r  
r i g h t  i n  t h e  l a n d  below h i g h  water mark; and t h e  s t a t u t e s  of  
Oregon, under  which t h e  d e f e n d a n t s  i n  e r r o r  h o l d ,  are a 
c o n s t i t u t i o n a l  and l e g a l  e x e r c i s e  by t h e  s ta te  of  Oregon of  
i ts dominion over  t h e  l a n d s  under  n a v i g a b l e  waters. If 

(Emphasis added.)  S h i v e l y  v. Bowlby, 152  U.S. 1, 57 (1893).  

Thus,  t h e  F e d e r a l  p a t e n t s  do n o t  form a  b a s i s  f o r  a b a r  of  l e g a l  e s t o p p e l ,  

l e t  a l o n e  a c l a i m  o f  t i t l e .  C l e a r l y  t h e  c o u r t s  below were i n  e r r o r  i n  

a p p l y i n g  c o l l a t e r a l  e s t o p p e l  a g a i n s t  t h e  T r u s t e e s  and C o a s t a l  on t h e  b a s i s  of 

t h e s e  F e d e r a l  p a t e n t s ,  which amount t o  n e a r l y  h a l f  o f  t h e  l a n d s  i n v o l v e d .  

2. S i n c e  N e i t h e r  A u t h o r i t y  Nor I n t e n t i o n  E x i s t  
t o  Convey The S o v e r e i g n t y  Lands of  These  
R i v e r s ,  Lega l  E s t o p p e l  Cannot Be Appl ied  
t o  Vest T i t l e  by The Swamp and Overflowed 
Deeds. 

With r e s p e c t  t o  t h e  o t h e r  h a l f  of t h e  conveyances ,  t h a t  is, t h e  F l o r i d a  

swamp and over f low deeds ,  t h e  T r u s t e e s  n e i t h e r  i n t e n d e d  t o  convey s o v e r e i g n t y  

l a n d s  n o r  had t h e  l a w f u l  a u t h o r i t y  t o  convey t h e  Peace  and A l a f i a  R i v e r  



s y s t e m s  away. A s  a l r e a d y  s e e n ,  b o t h  i n t e n t i o n  and a u t h o r i t y  must e x i s t  

b e f o r e  l e g a l  e s t o p p e l  may be a p p l i e d  t o  t h e  swamp and overf lowed l a n d s 1  

deeds .  

I I Conveyances of up lands ,  i n c l u d i n g  swamp and overf lowed l a n d s ,  
do  n o t  i n c l u d e  s o v e r e i g n t y  l a n d s  below t h e  o r d i n a r y  high-water 
mark of  l a n d s  under n a v i g a b l e  waters, u n l e s s  a u t h o r i t y  and 
i n t e n t  t o  i n c l u d e  s u c h  s o v e r e i g n t y  l a n d s  c l e a r l y  appear."  
(Emphasis added. )  M a r t i n  v. Busch, 9 3  F l a .  535,  112 So. 274, 
285 (1927).  

With r e s p e c t  t o  t h e  e lement  of  " i n t e n t i o n , "  none of  t h e s e  conveyances  

even ment ion t h e  Peace and A l a f i a  R i v e r s ,  n o r  t r a v e r s e  t h e  edge  o f  t h e s e  

r i v e r s .  On t h e  o t h e r  hand,  C o a s t a l ' s  l e a s e  r e f e r s  s p e c i f i c a l l y  t o  t h e  A l a f i a  

R iver  and Peace  R i v e r  t o  Township 29/30 (A 163) .  The swamp and overf lowed 

l a n d s 1  deeds  conveyed u p l a n d s  and no  one  d i s p u t e s  t h i s .  The i s s u e  of  

i n t e n t i o n  i s  d i r e c t e d  o n l y  t o  t h e  remaining submerged l a n d s  t h a t  are t h e  

bot toms o f  t h e  Peace and A l a f i a  R i v e r s .  

I n t e n t i o n  t o  convey s o v e r e i g n t y  l a n d s  must be  p r e s e n t :  

' ' Legal  e s t o p p e l  o r  e s t o p p e l  by deed i s  determined by t h e  
i n t e n t i o n  of  t h e  p a r t i e s  as e x p r e s s e d  i n  t h e  deed ,  whether  o r  
n o t  l e g a l  e s t o p p e l  may be  a p p l i e d  i n  a g i v e n  case is dependent  
e n t i r e l y  on t h e  l anguage  used i n  t h e  deed o r  which a p p e a r s  on 
t h e  f a c e  of  t h e  i n s t r u m e n t . "  (Emphasis added. )  T r u s t e e s  of  
t h e  I n t e r n a l  Improvement Fund v. Lobean, 127 So.2d 9 8 ,  102 
( F l a .  1961) .7  

The i n t e n t i o n  e x p r e s s e d  i n  t h e  swamp and overf lowed l a n d s '  deeds  was n o t  t o  

convey t h e  s o v e r e i g n t y  bot toms of  t h e  Peace  and A l a f i a  R i v e r s ,  bu t  t o  convey 

7. U n l i k e  Lobean, t h e s e  l a n d s  are n o t  a "government l o t "  s p e c i f i c a l l y  
d e s c r i b e d  bv metes and bounds which l e a v e s  no doubt  a s  t o  i n t e n t i o n  o f  t h e  

~ - 

area convey&d t o  i n t r u d e  i n t o  t h e  s o v e r e i g n t y  l a n d s .  A doub t  as  t o  t h e  
n a t u r e  of t h e  l a n d s  conveyed may sti l l  e x i s t .  Unl ike  Lobean, where t h e  l a n d s  
were o r i g i n a l l y  s o v e r e i g n t y  l a n d s  t h a t  t h e  T r u s t e e s  had a u t h o r i t y  t o  s e l l ,  
h e r e  t h e r e  is  no a u t h o r i t y .  Lobean, a t  p. 103.  F u r t h e r ,  u n l i k e  Lobean t h e s e  
l a n d s  are n o t  l a n d s  t h a t  a r e  a p a r t  of t h e  Murphy Act T r u s t ,  b u t  are s t i l l  
s o v e r e i g n t y  l a n d s .  Thus i n  Lobean, u n l i k e  t h e  p r e s e n t  case, both  key 
e l e m e n t s  of  l e g a l  e s t o p p e l  e x i s t e d ,  a u t h o r i t y  and i n t e n t i o n .  



swamp and overf lowed l a n d s .  A g e n e r a l  i n t e n t i o n  i s  n o t  s u f f i c i e n t  t o  convey 

s o v e r e i g n t y  l a n d s ,  however. A s  s e e n  b e f o r e :  

11 1 A l l  g r a n t s  of  t h e  Crown are t o  be s t r i c t l y  c o n s t r u e d  a g a i n s t  
t h e  g r a n t e e ,  c o n t r a r y  t o  t h e  u s u a l  p o l i c y  of t h e  l a w  on t h e  
c o n s i d e r a t i o n  of  g r a n t s .  "' S h i v e l y  v. Bowlby, 152  U.S. 1, 10 
(1894) .  

I f  any i n t e n t i o n  is  t o  be  presumed i n  t h e  swamp and overf lowed l a n d s '  deeds ,  

o t h e r  t h a n  t o  convey swamp and overf lowed l a n d s ,  t h e n  it  must be  a g a i n s t  t h e  

g r a n t e e .  The i n t e n t i o n  t o  convey s o v e r e i g n t y  l a n d s  is  n o t  s u p p l i e d  by t h e  

d e e d s ,  s o  t h e  second e lement  of  l e g a l  e s t o p p e l  is  a l s o  miss ing .  

A u t h o r i t y  t o  convey must a l s o  e x i s t  t o  e s t a b l i s h  l e g a l  e s t o p p e l .  I n  

o t h e r  words, i n  o r d e r  t o  p a s s  a n  e s t a t e  by e s t o p p e l ,  t h e  p a r t y  must have 

power t o  p a s s  it  by d i r e c t  conveyance.  ( 2 2  F l a . J u r . 2 d Y  E s t o p p e l  and Waiver, 

512, p. 427.)  No a u t h o r i t y  t o  convey t h e s e  f r e s h  water bot toms of  t h e  Peace  

and A l a f i a  R i v e r s  had e v e r  been g i v e n  t o  t h e  T r u s t e e s  u n t i l  1969, Chap te r  69- 

308, 81, Laws of  F l o r i d a .  P u r s u a n t  t o  A r t i c l e  X ,  S e c t i o n  11 of t h e  F l o r i d a  

C o n s t i t u t i o n  (1968) ,  t h e  Peop le  r e a f f i r m e d  t h e  l i m i t a t i o n  t h a t  o n l y  sales 

which were i n  t h e  p u b l i c  i n t e r e s t  are p o s s i b l e .  A t  no t i m e  have  t h e  T r u s t e e s  

had t i t l e  t o  s imply  s e l l  t h e  l a n d s  ( R  1187-1188). The r e l a t e d  t h e o r y  of 

11 a f t e r  a c q u i r e d  t i t l e "  canno t  a p p l y  because  t h e r e  s t i l l  h a s  been no 

a c q u i s i t i o n  o f  t i t l e  t o  sell .  A t r u s t e e  c a n  n o t  be  s a i d  t o  be  es topped  by a 

deed g i v e n  w i t h  r e g a r d  t o  one  t r u s t ,  s a y  T r u s t  A ,  s imply because  of t h e  

a c q u i s i t i o n  of  t h e  same p r o p e r t y  by a n o t h e r  t r u s t ,  s a y  T r u s t  B, of  which h e  

i s  a l s o  a t r u s t e e !  T h i s  i s s u e  w a s  l o n g  ago p u t  t o  rest i n  Mar t in  v. Busch, 

9 3  F l a .  535, 112 So. 274, 286 (1927) :  

11 When t h e  t r u s t e e s  o f  t h e  i n t e r n a l  improvement fund  made t h e  
conveyance t o  t h e  p r e d e c e s s o r s  of compla inan t s  i n  1904,  s u c h  
t r u s t e e s  had a u t h o r i t y  t o  convey t h e  swamp and overf lowed 
l a n d s  of t h e  s t a t e ;  bu t  t h e y  had no a u t h o r i t y  t o  convey 



s o v e r e i g n t y  l a n d s  under n a v i g a b l e  w a t e r s  o r  t h e  s h o r e s  below 
o r d i n a r y  high-water mark of  n a v i g a b l e  waters o r  t i d e l a n d s .  

and anv a u t h o r i t v  t h a t  mav be  c o n f e r r e d  bv t h e  A c t s  o f  1919 
does  n o t  o p e r a t e  t o  convey o r  conf i rm t i t l e  t o  l a n d s  n o t  
covered  by t h e  conveyance made i n  1904.  'I (Emphasis added.)  

Thus, w i t h o u t  any a u t h o r i t y ,  t h e  T r u s t e e s '  a s s e r t i o n  o f  s o v e r e i g n t y  l a n d s  

h e r e  c a n n o t  be b a r r e d  by l e g a l  e s t o p p e l :  

" I f  t h e  T r u s t e e s  o f  t h e  I n t e r n a l  Improvement Fund a c t u a l l y  
conveyed ' s o v e r e i g n t y  l a n d s ,  ' b e l i e v i n g  them t o  be  ' swamp and 
overf lowed l a n d s , '  t h e i r  m i s t a k e ,  however i n n o c e n t ,  would n o t  
supp ly  t h e  power t h e y  l acked . "  (Emphasis added. )  P i e r c e  v. 
Warren, 47 So.2d 857,  859 ( F l a .  1950).  

Again, t h e  s t r ic t  c o n s t r u c t i o n  i s  a g a i n s t  t h e  g r a n t e e .  The t h i r d  e lement  of  

l e g a l  e s t o p p e l ,  a u t h o r i t y ,  i s  a b s e n t .  

B. Odom v. Del tona Corp., 341  So.2d 977 ( F l a .  
1976) ,  Did Not Change F l o r i d a  Law; Legal  
E s t o p p e l  Does Not P r e c l u d e  The A s s e r t i o n  
Of Sovere ign  Ownership Here. 

Odom v. Del tona Corp., 341  So.2d 977 ( F l a .  1976) ,  i n v o l v e d  small l a k e s  

l e s s  t h a n  140 a c r e s  i n  s i z e ,  which were wholly i n c l u d e d  w i t h i n  t h e  p e r i m e t e r s  

of  t h e  conveyances  and d i d  n o t  d e a l  w i t h  l a r g e  r i v e r  sys tems  l i k e  t h e  Peace  

and A l a f i a  R i v e r s .  Fur the rmore ,  Odom d e a l t  w i t h  swamp and overf lowed l a n d s  

u n l i k e  t h e s e  cases which d e a l  w i t h  s o v e r e i g n t y  bot toms of  n a v i g a b l e  r i v e r s .  

I n  d i s c u s s i n g  t h e  g e n e r a l  l a w ,  t h i s  Cour t  i n  Odom, s u p r a ,  r e a f f i r m e d  t h e  

c l e a r  l a w  of F l o r i d a .  I n  c i t i n g  t h e  t r i a l  c o u r t ' s  d e c i s i o n ,  t h i s  Cour t  h e l d :  

"That t h e  s ta te  and i t s  a g e n c i e s  may be  es topped  t o  a s s e r t  
claims i n  l a n d s  i n  which t h e y  have a b a s i s  o f - b w n e r s h i p  was 
b l u n t l y  s t a t e d  by t h e  Supreme Cour t  i n  D a n i e l 1  v. S h e r r i l l ,  
( F l a .  i 9 5 0 )  48 so. 2d 736; and i n  T r u s t e e s  of 1.1. Fund v. 
Lobean ( F l a .  1961) 127 So.2d 98, which upheld  t h e  F i r s t  
District Cour t  of  Appeal i n  Lobean v. T r u s t e e s ,  etc., 118 
So.2d 226." (Emphasis added.)  Supra ,  a t  985. 



No a u t h o r i t y  o r  b a s i s  of  ownership  e x i s t e d  nor  e x i s t s  h e r e .  L a t e r  i n  t h e  

o p i n i o n ,  t h i s  Cour t  h e l d  t h a t  where t h e r e  are " v a l i d  s ta te  g r a n t s "  which were 

" l a w f u l l y  e x e c u t e d f f  w i t h o u t  r e s e r v a t i o n ,  t i t l e  c o u l d  be shown. 

I n  t h e  memorandum o p i n i o n  i n  t h e  r e l a t e d  f e d e r a l  cases, t h e  c o u r t  s a i d :  

I f  Lega l  e s t o p p e l  was a l s o  a p p l i e d  i n  Odom, t h e  c o u r t  s t a t i n g ,  
' I f  t h e  s ta te  h a s  conveyed p r o p e r t y  r i g h t s  which it now needs ,  
t h e s e  c a n  be r e a c q u i r e d  th rough  eminent  domain; o t h e r w i s e ,  
l e g a l  e s t o p p e l  i s  a p p l i c a b l e  and b a r s  t h e  T r u s t e e s '  claim o f  
ownership ,  s u b j e c t  t o  r i g h t s  s p e c i f  i c a l l  reserved i n  such 
conveyances . '  341 So.2d a t  989. C r u c i a  I t o  t h e  a p p l i c a t i o n  
of  l e g a l  e s t o p p e l  i n  Odom was t h e  f a c t  t h a t  t h e  l a k e s  i n  
q u e s t i o n  were non-navigable and t h a t  t h e  u n d e r l y i n g  l a n d s  t h u s  
were n o t  s o v e r e i g n  i n  c h a r a c t e r .  Consequen t ly ,  t h e r e  was no 
q u e s t i o n  of  t h e  a u t h o r i t y  of  t h e  T r u s t e e s  t o  convey them i n t o  
p r i v a t e  ownership ,  t h e  c o u r t  more t h a n  once s p e a k i n g  of ' v a l i d  
f e d e r a l  and s t a t e  g r a n t s  o f  t i t l e '  and ' l a w f u l l y  execu ted  l a n d  
conveyances . '  341  So.2d a t  989 (emphasis  s u p p l i e d . )  

The e x i s t e n c e  of  l a w f u l  a u t h o r i t y  t o  convey p l a i n l y  
d i s t i n g u i s h e s  Lobean and Odom from t h e  i n s t a n t  c a s e s .  Unl ike  
Odom, it h a s  n o t  y e t  been de te rmined  whether  t h e  l a n d s  i n  
d i s p u t e  a r e  non-sovereign and  t h e r e f o r e  i n d i s p u t a b l y  c a p a b l e  
of  conveyance t o  p r i v a t e  p a r t i e s .  I f  s o v e r e i g n ,  it i s  e v i d e n t  
t h a t  t h e  T r u s t e e s  were whol ly  w i t h o u t  a u t h o r i t y  t o  a l i e n a t e  
them u n t i l  1969,  a d a t e  subsequen t  t o  t h e  conveyances t o  
d e f e n d a n t s '  p r e d e c e s s o r s  i n  i n t e r e s t .  The s ta te  may n o t  be  
es topped  by t h e  u n a u t h o r i z e d  a c t s  of  i ts o f f i c e r s .  - Dade 
County v. Bengis  A s s o c i a t e s ,  I n c . ,  257 So.2d 291 ( F l a .  3d DCA 
1 9 7 2 ) ;  Greenhut C o n s t r u c t i o n  Co. v. Henry A. Kno t t ,  I n c . ,  247 
So.2d 517 ( F l a .  1st DCA 1971) .  

There  i s  a n o t h e r ,  pe rhaps  eben more compel l ing  r e a s o n  why t h e  
T r u s t e e s '  deeds  canno t  work a n  e s t o p p e l  a g a i n s t  t h e  S t a t e  of 
F l o r i d a .  The deeds  c o n t a i n  no i n d i c a t i o n  t h a t  t h e  s tate 
i n t e n d e d  t o  convey t i t l e  t o  s o v e r e i g n  l a n d s .  E s t o p p e l  by 
deed,  as i n d i c a t e d  i n  Lobean, ' is determined by i n t e n t i o n  of  
t h e  p a r t i e s  as e x p r e s s e d  i n  t h e  deed.  ' 127  So. 2d a t  102.  
Here, t h e  deeds  are s i l e n t  as t o  whether  a conveyance of  
s o v e r e i g n  t i t l e  i s  i n t e n d e d .  It i s  c l e a r ,  however, t h a t  under  
t h e  p u b l i c  t r u s t  d o c t r i n e  t h e  i n t e n t  t o  a l i e n a t e  t r u s t  
p r o p e r t y  must be  c l e a r l y  s t a t e d .  Mar t in  v. Busch, s u p r a .  
Consequen t ly ,  t h e  l a c k  o f  any r e f e r e n c e  t o  submerged l a n d s  i n  
t h e  deeds  from t h e  s ta te  t o  d e f e n d a n t s '  p r e d e c e s s o r s  i n  
i n t e r e s t  n e g a t e s  any p o s s i b l e  i n f e r e n c e  t h a t  t h e s e  l a n d s  were 
meant t o  be conveyed. E s t o p p e l  by deed is t h e r e f o r e  
i n a p p l i c a b l e . "  (RA 414, 415) 

Thus, Odom n e i t h e r  c o n t r a d i c t s  nor  v a r i e s  t h e  l a w  r e g a r d i n g  l e g a l  

e s t o p p e l .  A g r a n t o r ,  who h a s  i n t e n t i o n  and a u t h o r i t y  t o  convey,  w i l l  be 



l e g a l l y  e s t o p p e d .  Here a u t h o r i t y  and  i n t e n t i o n  are a b s e n t .  A s  t o  t h e  

f e d e r a l  p a t e n t s ,  t h e  T r u s t e e s  and  C o a s t a l  are n o t  even  a g r a n t o r  o r  i n  

p r i v i t y  w i t h  t h e  g r a n t o r .  Because  a l l  e l e m e n t s  o f  l e g a l  e s t o p p e l  are a b s e n t  

w i t h  r e s p e c t  t o  t h e  s o v e r e i g n t y  l a n d s  b e n e a t h  t h e s e  r i v e r s ,  t h e  second  

q u e s t i o n  must  b e  answered  "no" and  t h e  d e c i s i o n  r e v e r s e d .  

Again i t  is i m p o r t a n t  t o  remember t h a t  w e  are d e a l i n g  i n  t h i s  p o i n t  w i t h  

l e g a l  e s t o p p e l  and  n o t  e q u i t a b l e  e s t o p p e l .  N e i t h e r  o f  t h e  lower  c o u r t s  d e a l t  

w i t h  e q u i t a b l e  e s t o p p e l  a s  p o i n t e d  o u t  above .  Many have  u rged  t h e  f l o o d  g a t e  

a rgumen t ,  s c reaming  t h a t  i n n o c e n t  l andowners  w i l l  have  t i t l e s  u p s e t  and  

d i s r u p t e d .  I n  f a c t ,  no i n n o c e n t  l andowners  are i n v o l v e d  o r  c o n t e m p l a t e d ;  

o n l y  t h e  p h o s p h a t e  companies  w i t h  u n c l e a n  h a n d s  who knew what  t h e y  were 

p l u n d e r i n g  (A 116 ,  117) .  Landowners who h a v e  t h e  e q u i t i e s  have  t h e  d e f e n s e  

o f  e q u i t a b l e  e s t o p p e l  a v a i l a b l e .  The a v e n u e  f o r  e q u i t y  is  s t i l l  a v a i l a b l e .  

E q u i t a b l e  e s t o p p e l  p r o v i d e s  a c o m p l e t e  d e f e n s e .  I n  t h i s  case, i f  o n  t h e  

facts t h e  p h o s p h a t e  companies  d e f e a t  C o a s t a l ' s  e q u i t a b l e  d e f e n s e  t o  claim 

what  i s  t h e  P e o p l e ' s ,  t h e n  i t  must  b e  done  a t  a t r i a l  o n  t h e s e  f a c t s .  The re  

i s  n o  r e a s o n  t o  g i v e  up t h e  t r u s t  o f  s o v e r e i g n t y  l a n d s  w i t h o u t  a showing o f  

e q u i t y  and  no  b a s i s  t o  d o  s o  by summary judgment.  See  P o i n t  I V  h e r e i n .  

If  t h e  change  i n  F l o r i d a  l a w  o n  l e g a l  e s t o p p e l  is  a c c e p t e d ,  and  t h e  

lower  c o u r t s '  d e c i s i o n s  approved ,  F l o r i d a  ' s g r e a t  r i v e r s  w i l l  be  t r a n s f  ormed 

i n t o  a f r a g m e n t e d  l i n e  o n  a p r o p e r t y  owner sh ip  map. The s o v e r e i g n t y  l a n d s  

h e l d  i n  t r u s t  upon a d m i s s i o n  t o  s t a t e h o o d  would b e  r a i d e d  f o r  no  r e a s o n  o f  

p u b l i c  p o l i c y  o r  w e l f a r e .  One hundred  f o r t y  y e a r s  of stare d e c i s i s  

p r o t e c t i n g  s o v e r e i g n t y  l a n d s  w i l l  be  o v e r r u l e d  a g a i n s t  a l l  r e a s o n .  The 

d e c i s i o n  o f  t h e  District  C o u r t  s h o u l d  b e  r e v e r s e d .  



POINT I11 

I N  THIS CASE THE MARKETABLE RECORD TITLE ACT, CHAPTER 
712, FLORIDA STATUTES, DOES NOT OPERATE TO DIVEST THE 
TRUSTEES OR COASTAL OF TITLE TO SOVEREIGNTY LANDS BELOW 
THE ORDINARY HIGH WATER MARK OF NAVIGABLE WATERS 

I n  t h i s  c a s e ,  a s i m p l e  chronology of  s i x  r e l e v a n t  e v e n t s  d e m o n s t r a t e s  

t h e  b a s e s  f o r  r e v e r s a l  of t h e  d e c i s i o n  of  t h e  D i s t r i c t  Cour t :  

A. 1954 Lease  Recorded. I n  1954, C o a s t a l  Pet roleum 
Company's Lease  224-B i s s u e d  by t h e  T r u s t e e s ,  which 
s p e c i f i c a l l y  named t h e  A l a f i a  R iver  and t h e  Peace  River  
Systems t o  Township 29/30, was r e c o r d e d  i n  t h e  P u b l i c  
Records  of Polk  County (A 105,  160-180). 

B. 1961 Judgment Recorded. I n  1961,  a judgment 
a f f e c t i n g  and conf i rming  C o a s t a l ' s  and t h e  T r u s t e e s '  
i n t e r e s t  was recorded  i n  t h e  P u b l i c  Records of Polk 
County (A 106).  

C. 1961 A c t u a l  Knowledge. By 1961,  bo th  phospha te  
companies had n o t  on ly  t h e  f o r e g o i n g  c o n s t r u c t i v e  n o t i c e  
from p u b l i c  r e c o r d s ,  b u t  a c t u a l  n o t i c e  of  C o a s t a l ' s  and 
t h e  T r u s t e e s '  i n t e r e s t s ,  d e s p i t e  which t h e y  c o n t i n u e d  t o  
c o n v e r t  m i n e r a l s  f rom t h e s e  r i v e r s  (A 118, 125,126).  

D. 1963 MRTA. I n  1963,  t h e  Marke tab le  Record T i t l e  
Act, Chap te r  712, F l o r i d a  S t a t u t e s  (MRTA), was e n a c t e d  
w i t h  a s a v i n g s  c l a u s e  e x p i r i n g  on J u l y  1, 1965 ( S e c t i o n  
712.09, F l o r i d a  S t a t u t e s ) .  

E. 1978 Amendment. I n  1978,  MRTA was amended t o  
make clear t h a t  s o v e r e i g n t y  l a n d s  were n o t  w i t h i n  t h e  
scope  of MRTA. S e c t i o n  712.03(7),  F l o r i d a  S t a t u t e s  (1979) 

F. 1982-83 Q u i e t  T i t l e  S u i t s .  I n  1982,  Agrico 
f i l e d  t h i s  q u i e t  t i t l e  s u i t  i n  Polk  County, F l o r i d a ,  
c l a i m i n g  t i t l e  by "ves ted"  r i g h t s  under MRTA b e f o r e  t h e  
1978 Amendment r e l y i n g  upon swamp and overf lowed deeds  
and F e d e r a l  p a t e n t s ,  none of which name t h e  Peace R i v e r ,  
A l a f i a  R i v e r ,  o r  any o t h e r  waterbody (R 1, 401).  



I n  s p i t e  of t h i s  chronology of f a c t s ,  t h e  D i s t r i c t  Court  embraced its earlier 

c o n c l u s i o n  and h e l d :  

" P l a i n t i f f ' s  t i t l e s  under t h e  1883 deeds  were p e r f e c t e d  under 
MRTA, as  e n a c t e d  i n  1963; t h e r e f o r e ,  r e t r o a c t i v e  c o n s t r u c t i o n  
of t h e  amendment would u n c o n s t i t u t i o n a l l y  d e p r i v e  them of 
r i g h t s  v e s t e d  i n  1963." (Emphasis added. ) (A 13) .  

The chronology makes c l e a r  Agrico had c o n s t r u c t i v e  and a c t u a l  n o t i c e  by t h e  

1961  n o t i c e  of t h e  T r u s t e e s 1  and C o a s t a l ' s  i n t e r e s t  l o n g  b e f o r e  t h e  e f f e c t i v e  

d a t e  of MRTA i n  1963. No "vested r i g h t s 1 ' 8  cou ld  have e x i s t e d  because  t h e  

recorded  i n t e r e s t s  of t h e  T r u s t e e s  and C o a s t a l  were e x c e p t i o n s  under S e c t i o n  

712.03(4),  of MRTA. Fur thermore,  t h e  a c t u a l  knowledge would p r e c l u d e  any 

c l a i m  of t i t l e  as i n  o t h e r  r e c o r d i n g  a c t s .  Even more b a s i c ,  however, MRTA 

i t s e l f  never  even contemplated s o v e r e i g n t y  l a n d s .  When t h e  q u e s t i o n  was 

f i r s t  r a i s e d ,  t h e  Amendment t o  MRTA i n  1978  was made. S u i t  was n o t  f i l e d  by 

Agrico u n t i l  1982 (R 1, 401). 

The D i s t r i c t  Court  o p i n i o n  s imply  ignored  t h e  r e c o r d i n g s  i n  Po lk  County, 

cons idered  on ly  t h e  t h i r d  c e r t i f i e d  q u e s t i o n ,  h e l d  t h a t  s o v e r e i g n t y  l a n d s  

came w i t h i n  t h e  scope of MRTA i n  1963, and t h a t  v e s t e d  r i g h t s  were t h e r e b y  

c r e a t e d  i n  t h e  phosphate  companies b e f o r e  t h e  1978 Amendment. But ,  t h e  

r e c o r d i n g s  i n  Polk  County were s u f f i c i e n t  t o  p r e s e r v e  bo th  t h e  T r u s t e e s 1  and 

C o a s t a l ' s  i n t e r e s t s  i n  t h e  Peace and A l a f i a  R i v e r s ,  even i f  t h e  lower c o u r t s  

were c o r r e c t  on t h e  c e r t i f i e d  q u e s t i o n .  The c o u r t s  below were, however, i n  

e r r o r  i n  h o l d i n g  MRTA o p e r a t e d  upon s o v e r e i g n t y  l a n d s  of F l o r i d a  between 1963 

and 1978. 

8. Any r i g h t ,  i f  i t  were t o  e x i s t ,  must b e  a "vested r i g h t "  s i n c e  t h e  1978 
Amendment removed a l l  doubt  as  t o  t h e  i n a p p l i c a b i l i t y  of MRTA t o  s o v e r e i g n t y  
l a n d s .  Askew v. Sonson, 409 So.2d 7 , 9  ( F l a .  1981). Obviously b e f o r e  t h e  
enactment  of MRTA i n  1963, no s u c h  claim could  b e  made. 



The s p e c i a l  s t a t u s  of t h e  s o v e r e i g n t y  l a n d s  h a s  a l r e a d y  been d i s c u s s e d .  

Although t h e  c e r t i f i e d  q u e s t i o n  i s  one of f i r s t  impress ion  t o  t h i s  Cour t ,  t h e  

Court  h a s  c o n s i s t e n t l y  h e l d  t h a t  t h e  S t a t e  cannot  a b d i c a t e  g e n e r a l  c o n t r o l  of 

t h e  s o v e r e i g n t y  l a n d s .  S t a t e  v. Black River  Phosphate  Co., 32 F l a .  82,  1 3  

So. 640, 645 (1893) ,  and S t a t e  v. Gerbinq,  56 F l a .  603, 47 So* 3539 355 

(1908) .  The s t r i c t e s t  c o n s t r u c t i o n  i s  p laced  on c l a i m s  t o  such  l a n d s .  

Again, a l l  such  g r a n t s  a r e  s t r i c t l y  c o n s t r u e d  a g a i n s t  t h e  g r a n t e e .  S h i v e l y  

v. Bowlby, 152 U.S. 1, 1 0  (1894).  S t a t e  v. Black River  Phosphate  Co., s u p r a ,  

p. 648. Not on ly  must i n t e n t i o n  be shown, b u t  s p e c i f i c  a u t h o r i t y  must be 

demonstra ted.  B r i c k e l l  v. Trammell, 77 F l a .  544, 82 So. 221, 228 (1919) ,  and 

Apa lach ico la  Land and Development Co. v. McRae, 86  F la .  393, 9 8  So. 505, 518 

(1924).  Thus, any such g r a n t ,  whether l e g i s l a t i v e  o r  e x e c u t i v e ,  must be  

accompanied by s p e c i f i c  i n t e n t i o n  and s p e c i f i c  a u t h o r i t y  and w i l l  be  s t r i c t l y  

c o n s t r u e d  a g a i n s t  t h e  g r a n t e e .  

No where i n  MRTA b e f o r e  t h e  1978 Amendment are s o v e r e i g n t y  l a n d s  

ment ioned,9  l e t  a l o n e  any a u t h o r i t y  o r  any i n t e n t i o n  t o  convey any such  

s o v e r e i g n t y  l a n d s  by MRTA. It i s  o n l y  by a  c o n s t r u c t i o n  of MRTA i n  f a v o r  of 

t h e  g r a n t e e  t h a t  one can f i n d  any "vested r i g h t . "  To do s o ,  however, i s  t o  

r e j e c t  t h e  e s t a b l i s h e d  law t h a t  r e q u i r e s  a s t r ic t  c o n s t r u c t i o n  a g a i n s t  t h e  

9. I n  Askew v. Sonson, 409 So.2d 7  (F la .  1 9 8 1 ) ,  t h i s  Court  d i s c u s s e d  t h e  
d e f i n i t i o n  of "person" i n  S e c t i o n  712.01, F l o r i d a  S t a t u t e s  (1977) ,  and 
concluded t h a t  t h e  L e g i s l a t u r e  in tended  t o  " a f f e c t  S t a t e  p r o p e r t i e s . "  
Sovere ign ty  l a n d s  are n o t  s p e c i f i c a l l y  mentioned. Applying a r u l e  of s t r i c t  
c o n s t r u c t i o n  a g a i n s t  t h e  g r a n t e e  would n o t  a l l o w  such  a f f e c t e d  s tate 
p r o p e r t i e s  t o  i n c l u d e  s o v e r e i g n t y  l a n d s .  



g r a n t e e ! l O  S t r i c t  c o n s t r u c t i o n  of  t h e  g r a n t s  a g a i n s t  t h e  g r a n t e e  phospha te  

companies r e n d e r s  t h e i r  claims h e r e  d e f e a t e d .  

An e q u a l l y  compel l ing  r e a s o n  t o  d e m o n s t r a t e  why MRTA c o u l d  n o t  have 

a p p l i e d  t o  s o v e r e i g n t y  l a n d s  between 1963 and 1978 would b e  t h e  p r a c t i c a l  

i m p l i c a t i o n s .  While MRTA may n o t  p r o s p e c t i v e l y  be  a p p l i e d  t o  s o v e r e i g n t y  

l a n d s  because  of  t h e  1978 Amendment, any a p p l i c a t i o n  between 1963 - 1978 i n  

c o n s i d e r i n g  any "ves ted  r i g h t s "  p u t s  t h e  T r u s t e e s  i n  a n  u n t e n a b l e  p o s i t i o n .  

Such a c o n s t r u c t i o n  of  MRTA would have r e q u i r e d  them t o  r e c o r d  a n o t i c e  t o  

s o v e r e i g n t y  l a n d s  a l l  o v e r  F l o r i d a  b e f o r e  J u l y  1, 1965.11 Such n o t i c e  would 

be r e q u i r e d  because  t h e r e  is  no deed from t h e  Uni ted  S t a t e s  t o  F l o r i d a  of  

s o v e r e i g n t y  l a n d s ,  because  t h e s e  l a n d s  were conveyed by Act of Congress ,  and 

because  t h e  s ta te  was a d m i t t e d  under  t h e  e q u a l  f o o t i n g  d o c t r i n e .  Even i f  

t h e r e  had been a deed ,  i t  would have been d a t e d  i n  1845 and would have 

r e q u i r e d  t h e  same n o t i c e .  S e c t i o n  712.06 r e q u i r e s  a s p e c i f i c  d e s c r i p t i o n  t o  

b e  i n c l u d e d  i n  t h e  n o t i c e .  S p e c i f i c  r e f e r e n c e  t o  a meander o r  o t h e r  l i n e  of 

demarca t ion ,  however, would b e  u n c o n s t i t u t i o n a l .  S t a t e  o f  F l o r i d a  v. F l o r i d a  

N a t i o n a l  P r o p e r t i e s ,  I n c . ,  338 So.2d 13, 1 9  ( F l a .  1976).  Thus,  t h e  T r u s t e e s  

1 0 . I n  e f f e c t ,  t h e r e  are two competing c o n s t r u c t i o n s .  The f i r s t  i s  t h a t  
c o n t a i n e d  i n  S e c t i o n  712.10, F l o r i d a  S t a t u t e s .  The o t h e r  i s  t h e  s t r i c t  
c o n s t r u c t i o n  a g a i n s t  t h e  g r a n t e e  who c l a i m s  s o v e r e i g n t y  l a n d s .  S h i v e l y  v. 
Bowlby, s u p r a .  The b a s i s  o f  t h i s  l a t t e r  r u l e  of  c o n s t r u c t i o n  i s  s ta te  and 
f e d e r a l  c o n s t i t u t i o n s  and g o e s  back t o  E n g l i s h  common l a w .  The former r u l e  
i s  l e g i s l a t i v e  i n  o r i g i n .  C l e a r l y  t h e  c o n s t i t u t i o n a l  common l a w  r u l e ,  
f a v o r i n g  s o v e r e i g n t y  l a n d s ,  must p r e v a i l  i n  a c o n f l i c t  of  t h e  two r u l e s .  
11. S e c t i o n  712.09, F l o r i d a  S t a t u t e s .  A s  t h e  T r u s t e e s  p o i n t  o u t ,  t h e y  d i d  
n o t  even o b t a i n  q u a l i f i e d  t i t l e  t o  t h e s e  l a n d s  u n t i l  1969. No one was even 
i n  a p o s i t i o n  t o  r e c o r d  a n o t i c e .  



would have been p u t  i n t o  t h e  p o s i t i o n  i n  1 9 6 3  of n o t  r e c o r d i n g  and l o s i n g  t h e  

P u b l i c ' s  l a n d s  o r  r e c o r d i n g  a c o n s t i t u t i o n a l l y  v o i d  s p e c i f i c  d e s c r i p t i o n .  12  

A s  a l r e a d y  s e e n ,  even i f  MRTA were h e l d  t o  have o p e r a t e d  between 1963 

and 1978 upon s o v e r e i g n t y  l a n d s  benea th  f r e s h  water r i v e r s  i n  F l o r i d a ,  t h e  

two e x c e p t i o n s  of r e c o r d  and a c t u a l  n o t i c e  p o i n t e d  o u t  above and i g n o r e d  by 

t h e  D i s t r i c t  Cour t  r e q u i r e  a r e v e r s a l  of  i t s  d e c i s i o n .  While t h e  D i s t r i c t  

Cour t  i g n o r e d  b o t h  t h e  r e c o r d e d  lease and recorded  judgment, t h e  t r i a l  c o u r t  

c o n s i d e r e d  t h e  r e c o r d e d  lease b u t  i g n o r e d  t h e  r e c o r d e d  judgment.13 

The t r i a l  c o u r t  d i d  c o n s i d e r  t h e  r e c o r d e d  l e a s e ,  however, and he ld :  

"The a t t e m p t e d . [ l 4 ]  r e c o r d i n g s  of  C o a s t a l ' s  Lease  i n  Polk  
County i n  1954 was i n s u f f i c i e n t  as a n  e x c e p t i o n  t o  t h e  
m a r k e t a b i l i t y  o f  A g r i c o ' s  t i t l e .  Not o n l y  does-  t h e  a t t e m p t e d  
r e c o r d i n g  of  a n  unexecuted,  p r i n t e d ,  and conformed copy as a n  
a t t a c h m e n t  t o  a r o y a l t y  deed from C o a s t a l  t o  a t h i r d  p a r t y  
f a i l  t o  c o n s t i t u t e  t h e  r e c o r d i n g  of  a n  a d v e r s e  t i t l e  
t r a n s a c t i o n  a s  con templa ted  by t h e  Act ,  bu t  t h e  d e s c r i p t i o n s  
of  t h e  l a n d s  i n  t h e  lease as ' t h e  bot toms o f  and w a t e r  bottoms 
a d j a c e n t  t o '  c e r t a i n  named r i v e r s  ' t o g e t h e r  w i t h  a l l  
c o n n e c t i n g  s l o u g h s ,  arms and over f low l a n d s  l o c a t e d  i n  s u c h  - - .  

w a t e r s '  i s  t o o  vague and u n c e r t a i n  t o  e n a b l e  t h e  l a n d  t o  be  
i d e n t i f i e d  and t h u s  t h e  lease canno t  q u a l i f y  as  a n  e x c e p t i o n  
t o  m a r k e t a b i l i t y . "  (Emphasis added. )  (A 144)  

12.  The o n l y  o t h e r  o p t i o n  would be  t o  name whole r i v e r s ,  f o r  example,  which 
was t h e  c a s e  h e r e  i n  C o a s t a l ' s  r ecorded  Lease  which r e f e r r e d  t o  t h e  Peace  
River  and A l a f i a  R iver .  While t h i s  meets t h e  requ i rement  of S e c t i o n  
712.03(4),  F l o r i d a  S t a t u t e s ,  i t  may n o t  meet t h e  requ i rement  of S e c t i o n  
712.06, F l o r i d a  S t a t u t e s .  Note t h a t  S e c t i o n  712.01(3) was amended i n  1981,  
a f t e r  t h e  1978 Amendment, by Chapter  81-242, 51, Laws of F l o r i d a ,  t o  r e q u i r e  
a  s p e c i f i c  d e s c r i p t i o n .  
13. T h i s  judgment was recorded  i n  t h e  r e c o r d s  of  Polk  County i n  1 9 6 1  (A 99) .  
It is  d e c i s i v e  h e r e .  A s  a s u f f i c i e n t  t i t l e  t r a n s a c t i o n ,  i t  raises a n  
e x c e p t i o n  under  S e c t i o n  712.03(4).  See  Kittrell v. C l a r k ,  363 So.2d 373 
( F l a .  1st DCA 1978) ,  c e r t .  d e n i e d ,  383 So.2d 909 ( F l a .  1980) ,  where even a 
r e c o r d e d  w i l l  i n  a n  estate t h a t  d i d n ' t  even ment ion t h e  i n t e r e s t  was a 
s u f f i c i e n t  t i t l e  t r a n s a c t i o n .  T h i s  c a s e  i s  much s t r o n g e r  as  a judgment i n  a 
p roceed ing  t h a t  d e a l t  w i t h  Lease  224-B and named r i v e r s  and o t h e r  l a n d s  ( A  
99) and w a s  known t o  Agrico (A 114-130). C o l l i n s  v. C o a s t a l  Pe t ro leum 
Company, 118 So.2d 796 ( F l a .  1st DCA 1960) .  
14.  An f i n d i n g  is  made by t h e  t r i a l  c o u r t  t h a t  t h e  r e c o r d i n g  was n o t  
completed,  bu t  t h e  r e c o r d i n g  of Lease  224-B i n  1954 (A 189)  was completed 
p r o p e r l y  and no q u e s t i o n  h a s  even been r a i s e d  concern ing  t h e  p r o p r i e t y  of  
r e c o r d i n g  of t h e  judgment i n  1961  (A 98-104). 



A s  a n o t h e r  Cour t  h a s  a l r e a d y  reasoned  r e g a r d i n g  t h e  Polk  County 

r e c o r d i n g  of C o a s t a l ' s  Lease  i n  1954: 

t 1 C o a s t a l  c o n t e n d s  t h a t  i ts  and t h e  T r u s t e e s '  r i g h t s  are 
p r e s e r v e d  from e x t i n c t i o n  under  t h e  MRTA by v i r t u e  of  
s e c t i o n  712.03(4) of  F l o r i d a  S t a t u t e s  which p r o v i d e s  a n  
e x c e p t i o n  f o r  ' [ e l  s tates,  i n t e r e s t s ,  c l a i m s  o r  c h a r g e s  
a r i s i n g  o u t  of a t i t l e  t r a n s a c t i o n  which h a s  been 
r e c o r d e d  subsequen t  t o  t h e  e f f e c t i v e  d a t e  of  t h e  r o o t  of  
t i t l e .  ' The T r u s t e e s  v i g o r o u s l y  a r g u e  t h a t  s o v e r e i g n t y  
l a n d s  are immune from o p e r a t i o n  o f  t h e  MRTA. Both t h e  
T r u s t e e s  and C o a s t a l  m a i n t a i n  t h a t  t h e  MRTA does  n o t  
a p p l y  t o  them because  such  a p p l i c a t i o n  would v i o l a t e  t h e  
F l o r i d a  and Uni ted  S t a t e s  C o n s t i t u t i o n s .  

T h i s  c o u r t  i s  of  t h e  view t h a t  it does  n o t  have t o  r e a c h  
t h e  q u e s t i o n s  whether t h e  MRTA a f f e c t s  s o v e r e i g n t y  l a n d s  
n o r  i f  t h e  Act i s  u n c o n s t i t u t i o n a l .  Assuming arguendo 
t h a t  t h e  MRTA a p p l i e s  t o  s o v e r e i g n t y  l a n d s ,  t h i s  c o u r t  
f i n d s  t h a t  t h e  e x c e p t i o n  set f o r t h  i n  s e c t i o n  712.03(4) 
of  F l o r i d a  S t a t u t e s  p r e c l u d e s  t h e  ex t ingu i shment  of 
C o a s t a l ' s  and t h e  T r u s t e e s '  r i g h t s .  

The f a c t s  r e g a r d i n g  t h e  h i s t o r y  of r e c o r d a t i o n  of  
C o a s t a l ' s  lease i n t e r e s t s  i n  P o l k  County,  F l o r i d a  a r e  
u n c o n t r o v e r t e d ,  and t h o s e  f a c t s  as set f o r t h  i n  Document 
509, P a r t  11, pp. 4-7 are i n c o r p o r a t e d  by r e f e r e n c e  i n t o  
t h i s  memorandum o p i n i o n .  The p a r t i e s ,  however, d i s a g r e e  
on t h e  e f f e c t i v e n e s s  of  such r e c o r d i n g .  

C o a s t a l ' s  l e a s e  was p r o p e r l y  r e c o r d e d  i n  P o l k  County on 
A p r i l  9 ,  1954. Although a n  unsigned p r i n t e d  copy of  t h e  
lease was f i l e d  a t  t h a t  t i m e ,  i n  1949 a p r o p e r l y  execu ted  
o r i g i n a l  had been r e c o r d e d  i n  C h a r l o t t e  County. 
According t o  t h e  cus tomary p r a c t i c e  i n  t h e  pre-Xerox era, 
a  non-or ig ina l  was i n s e r t e d  a s  t h e  r e c o r d  e n t r y  s u p p o r t e d  
by t h e  v e r i f i c a t i o n  of t h e  C l e r k  t h a t  t h e  o r i g i n a l  was 
l a w f u l l y  e n t i t l e d  t o  be recorded .  See  Fla .Sta t .5695.19 
(1979). Thus, Mobi l ' s  m a r k e t a b l e  r e c o r d  t i t l e  d o e s  n o t  
a f f e c t  o r  e x t i n g u i s h  C o a s t a l ' s  and t h e  T r u s t e e s '  r i g h t s  
because  t h e  195; Po lk  County f i l i n g  of t h e  r o y a l t y  deeds  
w i t h  leases a t t a c h e d  i s  a n  e f f e c t i v e  t i t l e  t r a n s a c t i o n  
r e c o r d e d  subsequen t  t o  t h e  d a t e  of M o b i l ' s  r o o t  of 
t i t l e .  " ( ~ m ~ h a s i s  added.  ) Mobil O i l  C o r p o r a t i o n  v. 
C o a s t a l  Pe t ro leum Company, e t  a l . ,  Case  No. 79-1082, 
Uni ted  S t a t e s  D i s t r i c t  C o u r t ,  Nor the rn  D i s t r i c t  of 
F l o r i d a ,  Memorandum Opinion and Order ,  pgs. 1-3 (1981). 

S e e  a copy of  t h e  v e r i f i c a t i o n  a t  A 180. The r e c o r d i n g  was proper .  



The o n l y  o t h e r  r e a s o n  f o r  i g n o r i n g  t h i s  second d e c i s i v e  r e c o r d e d  

e x c e p t i o n  was t h e  d e s c r i p t i o n  was vague o r  u n c e r t a i n .  The d e s c r i p t i o n  i n  

Lease  224-B i n c l u d e d :  

" ~ l s o  t h e  bot toms o f  and water bottoms a d j a c e n t  t o  t h e  r i v e r s  
h e r e i n a f t e r  named which f l o w  t h r o u g h  n a t u r a l  c h a n n e l s  i n  t h e  
Gulf of  Mexico, t o  w i t :  Myakka, Manatee, L i t t l e  Manatee, 
A l a f i a ,  Ca loosaha tchee  (from i t s  mouth t o  LaBel le  B r i d g e ) ,  
Peace  River  t o  Township 29/30, i n c l u d e d  w i t h i n  s a i d  D r i l l i n g  
Blocks  5 ,  6 ,  7  and 8 as shown on s a i d  map." (A 192) .  

T h i s  d e s c r i p t i o n  is  n o t  t o o  vague o r  u n c e r t a i n  t o  e n a b l e  l a n d  t o  be 

i d e n t i f i e d . 1 5  Here - a l l  t h e  s o v e r e i g n t y  water bot toms of  t h e  named r i v e r s  

were d e s c r i b e d ,  n o t  some vague o r  u n c e r t a i n  p a r t  of  them. Compare Deer ing v. 

M a r t i n ,  9 5  F l a .  224, 1 1 6  So. 54 (1928) ,  where o n l y  some vague and u n c e r t a i n  

part was conveyed. I f  t h e  lease d e s c r i p t i o n  h e r e  was vague o r  u n c e r t a i n ,  

t h e n  no o t h e r  r e c o r d i n g  d e s c r i p t i o n  of  s o v e r e i g n t y  l a n d s  cou ld  e v e r  be  

e f f e c t i v e ,  because  t h e  boundary of such  l a n d s  changes  i n  i m p e r c e p t i b l e  

d e g r e e s  as  t h e  o r d i n a r y  h i g h  water l e v e l  changes.  To d e s c r i b e  t h e  boundary 

of a t o t a l  r i v e r ,  one  would s imply name t h e  r i v e r ,  n o t  t r y  t o  c a l l  o u t  i ts  

o r d i n a r y  h i g h  water l i n e s ,  because  t h o s e  l i n e s  are by n e c e s s i t y  ambulatory .  

But i f  one  d i d  f i x  t h e  l o c a t i o n  of t h o s e  l i n e s  by d e s c r i p t i o n ,  t h e  

r e c o r d a t i o n  would be  c o n s t i t u t i o n a l l y  vo id .  A s  t h i s  Cour t  h e l d  i n  1976 i n  

S t a t e  of F l o r i d a  v. F l o r i d a  N a t i o n a l  P r o p e r t i e s ,  I n c . ,  338 So.2d 13, 19 ( F l a .  

1976) : 16  

15. C o a s t a l  Pet roleum Company's Lease  h a s  been upheld  by t h i s  and o t h e r  
c o u r t s .  Watson v. Hol land ,  s u p r a ,  Burns v. C o a s t a l  Pet roleum Company, s u p r a ,  
and C o l l i n s  v. C o a s t a l  Pet roleum Company, 118 So.2d 796 ( F l a .  1st DCA 1960) ,  
c e r t . d e n i e d ,  125 So.2d 300 ( F l a .  1960).  No c o u r t  h a s  s a i d  t h e  d e s c r i p t i o n  i s  
vague o r  void.  I n  Burns t h e  d e s c r i p t i o n  was conf i rmed t o  t h e  Peace  River .  
16. I n  t h a t  c a s e ,  t h e  Cour t  h e l d  S e c t i o n  253.151, F l o r i d a  S t a t u t e s  (1975) ,  
u n c o n s t i t u t i o n a l  because  i t  a t t e m p t e d  t o  f i x  s p e c i f i c  and permanent 
boundar ies  o f  n a v i g a b l e  f r e s h  water l a k e s .  



11 An i n f l e x i b l e  meander demarca t ion  l i n e  would n o t  comply w i t h  
t h e  s p i r i t  o r  l e t t e r  of o u r  F e d e r a l  o r  S t a t e  C o n s t i t u t i o n s  nor  
meet p r e s e n t  r e q u i r e m e n t s  of s o c i e t y .  If  

T h i s  Cour t  e x p l a i n e d  why a f i x e d  demarca t ion  l i n e  would be u n c o n s t i t u t i o n a l :  

If Upon c a r e f u l  c o n s i d e r a t i o n  of  b o t h  t h e  r e c o r d  and arguments  of 
c o u n s e l ,  w e  conc lude  t h a t  t h e  t r i a l  c o u r t  c o r r e c t l y  h e l d  t h e  
e f f o r t s  o f  t h e  S t a t e  t o  f i x  s p e c i f i c  and permanent b o u n d a r i e s  were 
improper ,  and we h o l d  t h a t  S e c t i o n  253.151, F l o r i d a  S t a t u t e s ,  i s  
u n c o n s t i t u t i o n a l .  

A d d i t i o n a l l y ,  t h e  a n c i e n t  common l a w  r e l a t i n g  t o  a c c r e t i o n  and 
r e l i c t i o n  p r e v a i l s  i n  F l o r i d a .  However, w e  r e c o g n i z e  t h a t  t h e  
d o c t r i n e  of r e l i c t i o n  i s  a p p l i c a b l e  i n  s i t u a t i o n s  where water 
r e c e d e s  by i m p e r c e p t i b l e  d e g r e e s  f rom n a t u r a l  c a u s e s  and t h a t  i t  
does  n o t  app ly  where l a n d  is r e c l a i m e d  by d e l i b e r a t e  d ra inage . "  
(Emphasis added. ) Supra ,  p. 18. 

Thus, no metes  and  bounds d e s c r i p t i o n  c o u l d  d e s c r i b e  t h e  s o v e r e i g n t y  l a n d s  

s i n c e  t h e i r  boundary c a n n o t  c o n s t i t u t i o n a l l y  be  f i x e d  t o  a s p e c i f i c  and 

permanent l i n e .  The l e g i s l a t u r e  i s  w i t h o u t  a u t h o r i t y  t o  permanent ly  f i x  s u c h .  

b o u n d a r i e s ,  l e t  a l o n e  t h e  T r u s t e e s  o r  C o a s t a l .  The d e s c r i p t i o n  of C o a s t a l ' s  

l e a s e  i s  n o t  vague o r  u n c e r t a i n ,  b u t  i s  as it c o n s t i t u t i o n a l l y  must be. 

Fur the rmore ,  t h e  d e s c r i p t i o n  w a s  n o t  c o n s i d e r e d  t o o  vague o r  u n c e r t a i n  by 

t h i s  Cour t  when i t  upheld  t h e  v a l i d i t y  of t h e  l e a s e s  i n  Watson v. Hol land ,  

155 F la .  342,  20 So.2d 388 (1945) .  

The t r i a l  c o u r t  may have a l s o  been t r y i n g  t o  a p p l y  t h e  1981 Amendment 

t o  t h e  d e f i n i t i o n  of " t i t l e  t r a n s a c t i o n . "  It must b e  remembered t h a t  t h e  

Amendment i n  1978 exempted s o v e r e i g n t y  l a n d s  b e f o r e  t h e  r e s t r i c t i v e  amendment 

i n  1981  of " t i t l e  t r a n s a c t i o n . "  Chapter  81-242, 51, Laws o f  F l o r i d a .  The 

1978 Amendment t o  t h e  e x c e p t i o n s  l e f t  no doubt t h a t  s o v e r e i g n t y  l a n d s  were 

meant t o  be excluded:  



"(7)  S t a t e  t i t l e  t o  l a n d s  benea th  n a v i g a b l e  waters a c q u i r e d  
by v i r t u e  of  s o v e r e i g n t y . "  Chap te r  78-288, Laws of F l o r i d a .  

The d e f i n i t i o n  of  " t i t l e  t r a n s a c t i o n "  a t  t h e  time of  t h e  1978 Amendment, 

however, was: 

" (3 )  ' T i t l e  t r a n s a c t i o n '  means any r e c o r d e d  i n s t r u m e n t  o r  
c o u r t  p roceed ing  which a f f e c t s  t i t l e  t o  any estate o r  i n t e r e s t  
i n  l a n d .  " S e c t i o n  712.01(3) ,  F l o r i d a  S t a t u t e s  (1977) .  

Three  y e a r s  a f t e r  t h i s  1978 Amendment, making c l e a r  t h e  exemption of  

s o v e r e i g n t y  l a n d s  and any a r g u a b l e  v e s t e d  r i g h t s ,  t h e  d e f i n i t i o n  o f  " t i t l e  

t r a n s a c t i o n "  was changed. The 1981 change came t o o  l a t e  t o  a v o i d  t h e  

p r o t e c t i o n  o f  t h e  v a l i d  r e c o r d i n g  o f  C o a s t a l ' s  Lease  and judgment under  t h e  

o l d  d e f i n i t i o n  of t i t l e  t r a n s a c t i o n  and t o o  la te  t o  a f f e c t  t h e  Amendment 

c l a r i f y i n g  s o v e r e i g n t y  l a n d s  s t a t u s .  The new d e f i n i t i o n  i n  1 9 8 1  was: 

" ( 3 )  ' T i t l e  t r a n s a c t i o n '  means any recorded  i n s t r u m e n t  o r  
c o u r t  p roceed ing  which a f f e c t s  t i t l e  t o  any estate o r  i n t e r e s t  
i n  l a n d  and which d e s c r i b e s  t h e  l a n d  s u f f i c i e n t l y  t o  i d e n t i f y  
i ts  l o c a t i o n  and boundar ies ."  Chapter  81-242, §1, Laws of 
F l o r i d a .  

Even i f  t h e  t r i a l  c o u r t  was t r y i n g  t o  a p p l y  t h i s  1981 d e f i n i t i o n . ,  and i f  t h e  

1978 Amendment had n o t  been made, o r  d i d  n o t  a f f e c t  C o a s t a l ,  t h e  whole series 

of  l i t i g a t i o n  i t s e l f  would meet t h e  d e f i n i t i o n .  The t r i a l  c o u r t  was c l e a r l y  

i n  e r r o r  i n  f i n d i n g  t h a t  t h e  r e c o r d e d  lease was vague and u n c e r t a i n  and d i d  

n o t  p r o t e c t  t h e  T r u s t e e s  and C o a s t a l .  Whether MRTA a p p l i e d  between 1963 and 

1978 o r  n o t ,  two recorded  i n s t r u m e n t s  p r o t e c t e d  t h e  r i v e r s  by e x c e p t i o n  

p u r s u a n t  t o  S e c t i o n  712.03(4),  F l o r i d a  S t a t u t e s .  

Beyond t h e s e  s t a t u t o r y  e x c e p t i o n s  though ,  a s  a r e c o r d i n g  a c t , l 7  MRTA is 

s u b j e c t  t o  t h e  e x c e p t i o n  of a c t u a l  n o t i c e .  A s  s t a t e d  i n  44 F la . Ju r .2d ,  

Records  and Recording Ac t s ,  563, pg. 516: 

17. C i t y  of M i a m i  v. S t .  J o e  Paper Company, 364 So.2d 439, 442 ( F l a .  1978).  



"963. E f f e c t  o f  independen t  n o t i c e .  
S i n c e  t h e  o b j e c t  of  t h e  r e c o r d i n g  s t a t u t e  is  t o  p r o t e c t  subsequen t  

p u r c h a s e r s  and encumbrancers  a g a i n s t  p r i o r  s e c r e t  conveyances  o r  
encumbrances,  subsequen t  p u r c h a s e r s  and encumbrancers are n o t  
p r e j u d i c e d  where t h e y  have a c t u a l  knowledge of a p r i o r  conveyance 
o r  encumbrance t h a t  was n o t  r e c o r d e d ;  knowledge i s  e q u i v a l e n t  t o  
t h e  r e c o r d i n g  of  t h e  i n s t r u m e n t .  T h i s  r u l e  i s  a p p l i c a b l e  t o  
unrecorded conveyances ,  leases, and encumbrances. " 

The c a s e s  c i t e d  s u p p o r t  t h e  e x c e p t i o n .  Moyer v. C l a r k ,  72 So.2d 905 ( F l a .  

1954) ;  L i c a t a  v. DeCorte, 5 0  F l a .  563,  39 So. 58 (1905) ;  U l l e n d o r f f  v. 

Graham, 8 0  F l a .  845,  87 So. 50 (1920);  L a s s i t e r  v. C u r t i s s - B r i g h t  Co., 129 

F l a .  728, 177  So. 201 (1937) ;  Escambia P r o p e r t i e s ,  Inc .  v. Largue,  260 So.2d 

213 ( F l a .  1st DCA 1972) ;  Ruo ta l  C o r p o r a t i o n ,  N.W., I nc .  v. O t t a t i ,  391 So.2d 

308 ( F l a .  4 t h  DCA 1980) .  The a c t u a l  knowledge i n  1961  of  C o a s t a l ' s  Lease  

224-B is  u n r e f u t e d  i n  t h e  r e c o r d  (A 125) .  C o a s t a l ' s  and t h e  T r u s t e e s '  

i n t e r e s t  would be  a n  e x c e p t i o n  based upon a c t u a l  knowledge. See  a l s o ,  

Hol land v.  Hattaway, 438 So.2d 456 ( F l a .  5 t h  DCA 1983) .  

C o a s t a l  s u b m i t s  t h a t  t h e  Marke tab le  Record T i t l e  Act ,  Chapter  712, 

F l o r i d a  S t a t u t e s ,  d i d  n o t  o p e r a t e  between 1963 and 1978 t o  d i v e s t  t h e  

T r u s t e e s  o r  C o a s t a l  of t i t l e  t o  s o v e r e i g n t y  l a n d s .  Whether MRTA r e l a t e d  t o  

a l l  s o v e r e i g n t y  l a n d s  between 1963  and 1978 o r  n o t ,  h e r e ,  i n s t r u m e n t s  have 

t w i c e  been f i l e d  i n  t h e  p u b l i c  r e c o r d s  o f  Polk  County and i n  t h e  F l o r i d a  



p u b l i c  r e c o r d s 1 8  b e f o r e  t h e  Act was even e f f e c t i v e .  F u r t h e r ,  Agr ico had 

a c t u a l  knowledge. The d e c i s i o n  below shou ld  b e  r e v e r s e d .  

18. I n  a d d i t i o n  t o  t h e  p u b l i c  r e c o r d s  of Polk  County r e f l e c t i n g  t h i s  
ownership ,  r e c o r d s  are k e p t  i n  T a l l a h a s s e e ,  F l o r i d a ,  p u r s u a n t  t o  S e c t i o n  
253.031, F l o r i d a  S t a t u t e s ,  which p r o v i d e s  i n  p a r t :  

" (2)  The Board of  T r u s t e e s  of  t h e  I n t e r n a l  Improvement T r u s t  Fund 
s h a l l  have  cus tody  of a l l  t h e  r e c o r d s ,  s u r v e y s ,  p l a t s ,  maps, f i e l d  
n o t e s ,  and p a t e n t s  and a l l  o t h e r  e v i d e n c e  t o u c h i n g  t h e  t i t l e  and 
d e s c r i p t i o n  of  t h e  p u b l i c  domain. " 

T h i s  s t a t u t e  w a s  e n a c t e d  by t h e  same l e g i s l a t u r e  a t  t h e  same time as MRTA, 
Chap te r  63-133, Laws of  F l o r i d a ,  as p a r t  of a n  o v e r a l l  e f f o r t  t o  d e a l  w i t h  
t i t l e  t o  l a n d s .  Chap te r  63-293, Laws of  F l o r i d a .  The argument t o  r e q u i r e  
t h e  r e c o r d i n g  i n  t h e  coun ty  o n l y  is  n o t  s u p p o r t e d  by MRTA. MRTA no where 
l i m i t s  p u b l i c  r e c o r d i n g  o n l y  t o  t h e  p u b l i c  r e c o r d s  of a county .  The 
l e g i s l a t u r e  c l e a r l y ,  by e n a c t i n g  b o t h  s t a t u t e s ,  a l lowed  r e c o r d i n g  i n  r e l e v a n t  
11 p u b l i c  r e c o r d s . "  S e c t i o n  712.02, F l o r i d a  S t a t u t e s .  



POINT I V  

THE DECISION OF THE SECOND DISTRICT I S  NOT SUPPORTED 
BY ANY OTHER POINT OF LAW AND SHOULD BE REVERSED. 

Although t h e  c e r t i f i e d  q u e s t i o n s  v e s t e d  t h i s  Cour t  w i t h  j u r i s d i c t i o n ,  

t h e  e n t i r e  c a s e  is  on rev iew h e r e .  The d e c i s i o n  of t h e  Second D i s t r i c t  i s  

n o t  s u p p o r t e d  by any o t h e r  p o i n t  of law,  however, and none was s t a t e d .  Two 

o t h e r  p o i n t s ,  however, demons t ra te  why t h e  d e c i s i o n  and judgment s h o u l d  be 

r e v e r s e d .  F i r s t ,  t h e  t r i a l  c o u r t  r e n d e r e d  a summary judgment when genu ine  

i s s u e s  of  material f a c t  remained f o r  t r i a l .  Second, t h e  f i n a l  judgment 

r e j e c t e d  C o a s t a l ' s  d e f e n s e s  o f  l a c h e s  and e q u i t a b l e  e s t o p p e l  when e v i d e n c e  

e x i s t e d  t o  s u p p o r t  t h e  l e g a l  d e f e n s e s  t o  t h e  q u i e t  t i t l e  c l a i m s .  

The l a w  is  t o o  w e l l  s e t t l e d  t o  be  d i s p u t e d .  Rule  1.510, Fla.R.Civ.P., 

makes i t  unmistakably  c l e a r  t h a t  i t  must a p p e a r  t h a t  t h e r e  is: 

11 . . . no genu ine  i s s u e  as  t o  any material f a c t  and t h a t  t h e  
moving p a r t y  i s  e n t i t l e d  t o  judgment as  a matter of l a w .  I1 

Only when e v e r y  genu ine  i s s u e  o f  material f a c t  h a s  been e l i m i n a t e d  may t h e  

t r i a l  c o u r t  p r o p e r l y  e x e r c i s e  i ts  d i s c r e t i o n  t o  e n t e r  a summary judgment. 

Yost v. M i a m i  T r a n s i t  Co., 66  So.2d 214 ( F l a .  1953) ,  Escobar v. B i l l  C u r r i e  

Ford I n c . ,  247 So.2d 311 ( F l a .  1971).  

T h i s  Cour t  h a s  s a i d  t h a t :  

11 I n  matters of summary judgment n e i t h e r  t h e  t r i a l  c o u r t  n o r  
t h e  a p p e l l a t e  c o u r t  is  j u s t i f i e d  i n  weighing f a c t s  and met ing 
o u t  j u s t i c e  a c c o r d i n g  t o  t h e  c o n c l u s i o n  reached." Yost v. 
M i a m i  T r a n s i t  Co., s u p r a ,  a t  216. 

I f  t h e  s l i g h t e s t  doubt  r emains ,  a summary judgment c a n n o t  be  g r a n t e d .  

Williams v. C i t y  of  Lake C i t y ,  62  So.2d 732 ( F l a .  1953).  A l l  d o u b t s  as  t o  

t h e  e x i s t e n c e  o f  a  genu ine  i s s u e  of  material f a c t  i n  t h i s  case must be  

r e s o l v e d  a g a i n s t  t h e  movant. Williams v. C i t y  of Lake C i t y ,  s u p r a .  The 



burden must be  c a r r i e d  on every  p o s s i b l e  t h e o r y  on which t h e  a d v e r s a r y ' s  

p o s i t i o n  might be  s u s t a i n e d .  Posey v. Pensaco la  T r a c t o r  & Equipment Company, 

138 So.2d 777 ( F l a .  1st DCA 1962). 

Summary judgment i s  a l i m i t e d  remedy, l i m i t e d  because of t h e  

c o n s t i t u t i o n a l  r i g h t  t o  a j u r y  t r i a l .  A s  t h i s  Cour t  i n  J o n e s  v. 

S tou tenburgh ,  91 So.2d 299, 302 ( F l a .  1957) ,  s t a t e d :  

11 . . . [ t l h e  power t o  e n t e r  a judgment summarily shou ld  be 
e x e r c i s e d  w i t h  a d e g r e e  of c i rcumspec t ion  i n  view of i t s  
p o t e n t i a l i t i e s  f o r  encroaching upon o u r  t r a d i t i o n a l  p r o c e s s e s  
f o r  de te rmin ing  t h e  r i g h t s  of p a r t i e s  t o  a cause." 

The " t r a d i t i o n a l  p rocesses"  r e f e r r e d  t o  are, of c o u r s e ,  C o a s t a l ' s  and t h e  

T r u s t e e s '  r i g h t s  t o  t r i a l  by j u r y :  

11 We are f u l l y  c o n s c i o u s  of t h e  g r e a t  b e n e f i t  of  t h e  r u l e  
a u t h o r i z i n g  summary judgments i n  e x p e d i t i n g  l i t i g a t i o n  and w e  
wish t o  f o s t e r  i t s  u s e ,  but w e  must a t  a l l  times r e a l i z e  t h a t  
t h e  p r o c e s s  i s  c i rcumscr ibed  by t h e  guaran ty  of t r i a l  by 

' 1  ju ry .  Yost v. M i a m i  T r a n s i t  Co., s u p r a ,  a t  216. 

That  r i g h t  i s  p r o t e c t e d  n o t  on ly  by t h e  F e d e r a l  C o n s t i t u t i o n ,  b u t  by A r t i c l e  

I, S e c t i o n  22 of t h e  F l o r i d a  C o n s t i t u t i o n  (1968), which r e q u i r e s :  

" T r i a l  by ju ry .  - The r i g h t  of t r i a l  by j u r y  s h a l l  be s e c u r e  
t o  a l l  and remain i n v i o l a t e . "  (Emphasis added.)  

Rather  t h a n  t h e  b e n e f i t  of  t h e  doubt  going t o  C o a s t a l  o r  t h e  T r u s t e e s ,  

t h e  c o u r t s  below c o n s t r u e d  t h e  f a c t s  i n  f a v o r  of Agrico.  Perhaps  t h e  b e s t  

example o f  t h e  t r i a l  c o u r t ' s  c o n s t r u c t i o n  of f a c t s  i n  f a v o r  o f  Agrico i s  i ts  

f a i l u r e  t o  even a d d r e s s  o r  d e a l  w i t h  C o a s t a l ' s  de fenses .  (The t r i a l  judge 

d i d  n o t  even e n t e r  a n  o r d e r  on  C o a s t a l ' s  s u g g e s t i o n  o f  r e c u s a l  as r e q u i r e d  by 

S e c t i o n  38.02. R e f u s a l  t o  c o n s i d e r  o r  act upon s u g g e s t i o n s  of r e c u s a l  is  

i n c o n s i s t e n t  w i t h  t h e  p r o t e c t i o n  of t h e  requ i rement  o f  p r o c e d u r a l  due p r o c e s s  

of l a w  guaran teed  by A r t i c l e  X I V  t o  t h e  C o n s t i t u t i o n  of t h e  Uni ted S t a t e s .  

See  Ward v. V i l l a g e  of Monroev i l l e ,  409 U.S. 57 (1972);  Gibson v. B e r r y h i l l ,  



411 U.S. 564 (1973) ,  and I n  The Mat te r  of Lee Roy Murdison and John White,  

349 U.S. 133 (1955) . )  C o a s t a l ' s  d e f e n s e s  were l a c h e s  and e q u i t a b l e  e s t o p p e l  

(A 207) .  Both d e f e n s e s  are grounded upon c a s e s  dec ided  by t h i s  Cour t .19 

Documents form t h e  b a s i s  f o r  t h e s e  d e f e n s e s  and r e v e a l  t h a t  t h e  phosphate  

companies had a c t u a l  knowledge o f  C o a s t a l ' s  and t h e  T r u s t e e s '  ownership  i n  

1961 (A 118, 125) .  Agr ico merely  den ied  t h e  d e f e n s e s  and o f f e r r e d  no 

a f f i d a v i t  on them (A 203).  These documents must b e  c o n s t r u e d  a g a i n s t  summary 

judgment. 

I n  June  of  1961, A g r i c o ' s  p r e d e c e s s o r  was a member o f  t h e  F l o r i d a  

Phosphate  Counc i l  (A 120) .  T h i s  c o u n c i l  p a i d  a n  e n g i n e e r ,  Mr. S t u c k ,  t o  

r e p r e s e n t  them i n  t h e i r  e f f o r t s  t o  r e s i s t  t h e  s t a b i l i z i n g  of t h e  Peace  River  

One o f  t h e  "smoking guns" of  t h i s  phosphate  l i t i g a t i o n  is  a n  August 4 ,  

1961 le t ter  between two members of  t h i s  c o u n c i l ,  Mobil O i l  C o r p o r a t i o n  and 

I n t e r n a t i o n a l  M i n e r a l s  & Chemical  C o r p o r a t i o n  (IMC) (A 118, 125).  A copy of 

t h i s  l e t t e r  went t o  Mr. Raymond S t u c k ,  t h e  e n g i n e e r  (A 1 1 9 )  who was a n  a g e n t  

f o r  t h e  c o u n c i l ,  i n c l u d i n g  Agrico.  The le t ter  from M o b i l ' s  M r .  Hughes 

relates t o  a v i s i t  by a C o a s t a l  r e t a i n e d  g e o l o g i s t ,  Mr. Mayberry. The le t ter  

i s  quoted i n  f u l l  i n  t h e  S ta tement  o f  F a c t s  a t  page 8 h e r e i n .  Thus, d e s p i t e  

r e c o g n i t i o n  o f  t h e  n a v i g a b i l i t y  of  t h e  Peace and A l a f i a  R i v e r s ,  and 

r e c o g n i t i o n  o f  t h e  T r u s t e e s  ' and C o a s t a l ' s  lease, judgment and p r o p e r t y  

i n t e r e s t ,  and t h e  f a c t  t h a t  C o a s t a l ' s  lease h a s  been no ted  a s  a n  e x c e p t i o n  t o  

such  company t i t l e ,  t h e  phosphate  companies,  w i t h o u t  c o n s c i e n c e ,  come forward 

19.  The s t r a t e g y  is  t o  change t h e  l o n g s t a n d i n g  l a w  of  F l o r i d a  because  under 
t h e  f a c t s  and l a w  as i t  e x i s t s ,  Agr ico c a n n o t  a v a i l  i t s e l f  of e q u i t a b l e  
e s t o p p e l  as  a d e f e n s e  i n  t h e  c o n v e r s i o n  c a s e .  Even i f  t h e  Cour t  changes  t h e  
l o n g s t a n d i n g  l aw of F l o r i d a  as r e q u e s t e d  by Agrico,  t h e s e  e q u i t a b l e  d e f e n s e s  
are a v a i l a b l e  t o  C o a s t a l  t o  defend a g a i n s t  t h e  c l a i m  by t h e  Agrico.  The 
change would r e l e g a t e  s o v e r e i g n t y  l a n d s  t o  a n  i n f e r i o r  s t a t u s .  



t o  demand, i n  e x p r e s s e d  i n n o c e n c e ,  t i t l e  under  v a r i o u s  t h e o r i e s  o f  l a w .  

Undoubtedly Agr ico  w i l l  r e p l y  it h a s  p a i d  t a x e s  o f  v a r y i n g  k i n d s  and  u r g e  

o t h e r  e q u i t y .  These  w i l l  o n l y  f o r t i f y  t h e  argument  h e r e  i n  P o i n t  I V  t h a t  

g e n u i n e  i s s u e s  o f  material f a c t  r ema in  t o  b e  t r i e d  as  t o  t h e  e q u i t i e s !  The 

Distr ic t  C o u r t ' s  a f f i r m a n c e  o f  t h e  c o n c l u s i o n  t h a t  t h e r e  was no  e v i d e n c e  o f  

C o a s t a l  ' s d e f e n s e s  i s  e r r o n e o u s .  These  f a c t u a l  d i s p u t e s  s h o u l d  b e  c o n s i d e r e d  

o r d e r l y  by t r i a l  and  n o t  by summary judgment. 

I f  t h e  changes  i n  t h e  l a w  u r g e d  by Agr ico  are made, s o v e r e i g n t y  l a n d s  

w i l l  b e  l o s t  d e s p i t e  no showing of  e q u i t y .  Under t h e  l a w  as i t  h a s  a l w a y s  

been ,  a swamp and ove r f lowed  l a n d s '  deed d i d  n o t  convey s o v e r e i g n t y  ownersh ip  

by i t s e l f .  N e i t h e r  w a s  t i t l e  conveyed by v i r t u e  o f  l e g a l  e s t o p p e l  where 

a u t h o r i t y  and i n t e n t i o n  were n o t  p r e s e n t .  Bu t ,  e q u i t a b l e  e s t o p p e l  p r o v i d e d  a 

d e f e n s e  i n  cases o f  i n e q u i t y .  The change  u rged  by Agr ico  and a c c e p t e d  by t h e  

c o u r t s  below would modify t h e  l a w  s o  t h a t  t hough  no e q u i t y  need b e  shown t h e  

c l a i m a n t  s t i l l  would b e  e n t i t l e d  t o  ownership .  Again,  t h e  o n l y  r e a s o n  t h a t  

Agr i co  u r g e s  t h i s  change i n  t h e  l a w  is  t h a t  i t  c a n n o t  s u c c e s s f u l l y  u s e  t h e  

d e f e n s e  o f  e q u i t a b l e  e s t o p p e l ,  b e c a u s e  it  h a s  u n c l e a n  hands .  Such a 

p e r v e r s i o n  o f  t h e  p u b l i c  p o l i c i e s  t h a t  u n d e r l i e  t h e  " p u b l i c  t r u s t  d o c t r i n e , "  

11 e q u i t a b l e  e s t o p p e l "  and " l e g a l  e s t o p p e l "  s h o u l d  n o t  b e  a c c e p t e d .  



CONCLUSION 

Aff i rmance  h e r e  would mean t h i s  C o u r t  would be  o v e r r u l i n g  o v e r  1 0 0  

y e a r s  o f  p r e c e d e n t  r o o t e d  i n  l aw,  r e a s o n  and  p u b l i c  p o l i c y .  Swamp and 

ove r f lowed  l a n d s '  d e e d s  have  n e v e r ,  o f  t h e m s e l v e s ,  conveyed s o v e r e i g n t y  

bo t toms  of  n a v i g a b l e  r i v e r s .  L e g a l  e s t o p p e l  h a s  neve r  b a r r e d  t h e  s o v e r e i g n t y  

claim t o  r i v e r  bot toms,  w i t h o u t  a g r a n t  based  upon s p e c i f i c  i n t e n t i o n  and 

s p e c i f i c  a u t h o r i t y .  F e d e r a l  p a t e n t s  do  n o t  convey s o v e r e i g n t y  l a n d s  n o r  c a n  

t h e y  b e  t h e  b a s i s  o f  a l e g a l  e s t o p p e l  a g a i n s t  t h e  T r u s t e e s  o r  C o a s t a l .  Even 

i f  MRTA were  a p p l i e d  t o  s o v e r e i g n t y  l a n d s  between 1 9 6 3  and 1978 ,  two s e p a r a t e  

r e c o r d e d  t i t l e  t r a n s a c t i o n s  are e x c e p t i o n s  under  MRTA h e r e ,  as i s  t h e  a c t u a l  

n o t i c e  o f  Agr ico  s i n c e  a t  least  1961.  To a f f i r m  w i l l  mean whole n a v i g a b l e  

r i v e r  s y s t e m s ,  much o f  t h e  w e t l a n d s  of  F l o r i d a ,  w i l l  cease t o  e x i s t  as 

s o v e r e i g n  waters h e l d  by t h e  P e o p l e  o f  F l o r i d a .  To c o n s i d e r  e q u i t i e s ,  a 

t r i a l ,  n o t  summary judgment,  i s  a p p r o p r i a t e .  

C o a s t a l  Pe t ro leum Company r e s p e c t f u l l y  p r a y s  t h a t  t h i s  C o u r t  r e v e r s e  t h e  

d e c i s i o n  of t h e  District Cour t .  
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