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SUMMARY OF RESPONSE AND REBUTTAL 

C o a s t a l  and Agr ico  a p p e a r  t o  a g r e e  upon one  p o i n t ,  11 ... t h a t  s tare 

d e c i s i s  a p p l i e s  w i t h  p a r t i c u l a r  f o r c e  and e x a c t i t u d e  t o  j u d i c i a l  d e c i s i o n s  

which have de te rmined  q u e s t i o n s  r e g a r d i n g  r e a l  p r o p e r t y  . . . . l 1  (BA 42)  T h i s  

i s  e s p e c i a l l y  t r u e  r e g a r d i n g  s o v e r e i g n t y  l a n d s  t h a t  are h e l d  i n  a p u b l i c  

t r u s t  f o r  a l l  t h e  Peop le  of  F l o r i d a .  

The p o i n t  of  d i sagreement  comes when d e c i d i n g  t h e  body of law t o  be 

a p p l i e d  i n  t h i s  p a r t i c u l a r  case. While t h e  D i s t r i c t  Cour t  below s t a t e d  e a c h  

c e r t i f i e d  q u e s t i o n  i n  terms of t h e  s o v e r e i g n t y  l a n d s  b e f o r e  i t  and  made a  

d e c i s i o n  r e g a r d i n g  s o v e r e i g n t y  l a n d s ,  Agr ico  t r i e s  t o  s t a t e  t h e  q u e s t i o n s  a s  

i f  t h e y  relate t o  swamp and overf lowed l a n d s  and n o t  swamp and overf lowed 

l a n d s  deeds .  (BA 11). The r e a s o n  Agr ico  t r i es  t o  change t h e  i s s u e s  i s  t h a t  a  

d i f f e r e n t  body of l a w  r e l a t e s  t o  s o v e r e i g n t y  l a n d s  t h a n  t o  swamp and 

overf lowed l a n d s .  I n  f a c t  a  whole body of l a w  e x i s t s  a s  t o  t h e  d i f f e r e n c e  

between t h e  two l a n d s .  S t a t e  v. Gerbing,  56  F l a .  603,  47 So. 353-357 (1908) .  

I f  Agr ico  c a n  j u s t  change t h e  i s s u e s ,  t h e n  it i n d e e d  w i l l  be  a b l e  t o  a r g u e  

s t a r e  d e c i s i s ,  but  on a d i f f e r e n t  body of law. While t h e  u l t i m a t e  

d e t e r m i n a t i o n  of t h e  f a c t  of  n a v i g a b i l t i y  and s o v e r e i g n t y  l a n d  a w a i t s  a  

f a c t u a l  d e t e r m i n a t i o n ,  t h e  summary judgment and a f f i r m a n c e  were p r e d i c a t e d  on 

t h e  a s sumpt ion  o f  s o v e r e i g n t y  l a n d s .  U n f o r t u n a t e l y  f o r  A g r i c o l s  argument w e  

are d e a l i n g  w i t h  s b v e r e i g n t y  l a n d s  as t h e  District C o u r t  c e r t i f i e d .  

The p h o s p h a t e  companies i n  t h i s  and r e l a t e d  c a s e s  sued C o a s t a l  and t h e  
I 

T r u s t e e s  f o r  q u i e t  t i t l e  t o  l a r g e  a r e a s  of  t h e  phophate  d i s t r i c t  o f  F l o r i d a .  

I n  f a c t  o n l y  a  s m a l l  p o r t i o n  o f  t h e s e  l a r g e  a r e a s  were even c la imed  by 

C o a s t a l  o r  t h e  T r u s t e e s .  By p l a c i n g  l a r g e  a r e a s  of u p l a n d s ,  which n e i t h e r  

c l a i m e d ,  t h e  compbnies sough t  t o  b o l s t e r  t h e i r  e q u i t y  p o s i t i o n .  The 



t h o u s a n d s  o f  acres o f  u p l a n d s  n o t  i n v o l v e d  and n e v e r  c l a i m e d  were n e v e r  a n  

i s s u e .  The d e e d s  t h a t  t h e s e  phospha te  companies  have  pa raded  d i d  and do  

r e p r e s e n t  v a l i d  t i t l e  t o  t h e  u p l a n d s ,  whe the r  as swamp and ove r f lowed  d e e d s ,  

s c h o o l  d e e d s ,  f e d e r a l  p a t e n t s ,  o r  o t h e r w i s e .  T h e r e  h a s  been  no  r e p u d i a t i o n  

of t h e s e  d e e d s  by t h e  T r u s t e e s .  A t  i s s u e  h e r e  are t h e  o n l y  areas c l a i m e d  by 

t h e  T r u s t e e s  and  C o a s t a l ,  t h e  n a v i g a b l e  waters i n  t h e s e  areas c r o s s i n g  t h e s e  

areas. S t a r e  d e c i s i s  d o e s  s u p p o r t  a claim t o  t h e s e  u p l a n d s ,  b u t  n o t  t o  

s o v e r e i g n t y  l a n d s .  

I n  i t s  i n i t i a l  b r i e f  C o a s t a l  c h a l l e n g e d  Agr i co  t o  show t h e  f i r s t  case 

which h e l d  t h a t  a swamp and ove r f lowed  deed  conveyed s o v e r e i g n t y  l a n d s  below 

t h e  o r d i n a r y  h i g h  water marks  o f  a n a v i g a b l e  r i v e r  by v i r t u e  of t h e  deed.  (BC 

1 1 )  Agr i co  f a i l e d  t o  meet t h e  c h a l l e n g e .  C o a s t a l  d e m o n s t r a t e d  t h e  l o n g  

p r e c e d e n t  a n s w e r i n g  t h e  f i r s t  c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e .  S t a t e  v. 

Gerb ing ,  5 6  F l a .  603,  47 So. 353 (1908) ;  Broward v. Mabry, 58 F l a .  398,  50 

So. 826 ,  831 (1909) ;  M a r t i n  v. Busch, 9 3  F l a .  535,  112  So. 274,  285 (1927) ;  

McDowell v.  T r u s t e e s  of I n t e r n a l  Improvement Fund, 9 0  So.2d 715, 717 ( F l a .  

1956) ;  and  Odom v. D e l t o n a  Corp. ,  341  So.2d 977,  981 ( F l a .  1976) .  S t a r e  

d e c i s i s  d i c t a t e s  r e v e r s a l  of  t h e  f i r s t  c e r t i f i e d  q u e s t i o n .  

I n  i t  f i r s t  b r i e f  C o a s t a l  a l s o  c h a l l e n g e d  Agr i co  t o  show a case where 

e s t o p p e l  by deed ,  s i m p l y  by v i r t u e  o f  t h a t  d e e d ,  b a r r e d  a s s e r t i o n  o f  t i t l e  t o  

n a v i g a b l e  r i v e r s .  (BC 26)  Agr i co  d i d  n o t  meet t h i s  c h a l l e n g e  e i t h e r .  

C o a s t a l  h a s  g i v e n  t h e  l o n g  p r e c e d e n t  a n s w e r i n g  t h e  second c e r t i f i e d  q u e s t i o n  

i n  t h e  n e g a t i v e .  S h i v e l y  v. Bowlby, 152 U.S. 1, 10 (1893) ;  M a r t i n  v .  Busch,  

9 3  F l a .  535,  112 So. 274,  285 (1927) ;  P i e r c e  v. Warren,  47 So.2d 857,  859 

( F l a .  1950) ;  and  Odom v. D e l t o n a  Corp. ,  341  So.2d 977 ( F l a .  1976) .  S t a r e  

d e c i s i s  r e q u i r e s  r e v e r s a l  on t h e  second  c e r t i f i e d  q u e s t i o n .  



The t h i r d  c e r t i f i e d  q u e s t i o n  c o n c e r n i n g  MRTA p r e s e n t s  a nove l  i s s u e  

because  i t  relates t o  a l l  s o v e r e i g n t y  l a n d s .  S t a r e  d e c i s i s  d o e s  n o t  y e t  p l a y  

a  r o l e  i n  t h e  d e t e r m i n a t i o n  of t h i s  c e r t i f i e d  q u e s t i o n .  

I n  a d d i t i o n  t o  t r y i n g  t o  change  t h e  i s s u e s ,  Agr ico  tr ies t o  h i d e  behind 

h o n e s t  landowners .  (BA 4 3 )  Nothing c o u l d  be more d i f f e r e n t  t h a n  t h e  e q u i t i e s  

of  a n  h o n e s t  landowner and of t h e s e  phospha te  companies.  These r i v e r  sys tems  

a r e  n o t  a  brook o r  c r e e k ,  b u t  a r e  t h e  Peace  and A l a f i a  R ive r  Systems o f  which 

t h e s e  companies had n o t  o n l y  r e c o r d  and p h y s i c a l  n o t i c e ,  b u t  a c t u a l  n o t i c e  of 

ownership  i n  t h e  S t a t e  and C o a s t a l .  (A 118-126) 

The landowners ,  mote l  owners and d e v e l o p e r s  r e f e r r e d  t o  by Agr ico  a r e  i n  

a  d i f f e r e n t  p o s i t i o n .  Each f i r s t  h a s  t h e  a s s u r a n c e  t h a t  i f  n e a r  a  s m a l l  

s t r e a m  o r  r i v e r  t h a t  does  n o t  have  a  h i s t o r y  of n a v i g a t i o n  ( A  127-136) t h e n ,  

t h e r e  i s  no n o t i c e  of n a v i g a b i l i t y  and no s o v e r e i g n  t i t l e .  Odom, p. 988 and 

M a r t i n  v. Busch, p. 286. Even i f  t h e r e  i s  a p h y s i c a l  n o t i c e  o f  s o v e r e i g n  

t i t l e  o r  h i s t o r y  of n a v i g a t i o n  a n  h o n e s t  landowner h a s  t h e  d e f e n s e  of  

e q u i t a b l e  e s t o p p e l .  S t a t e  o f  F l o r i d a  v. F l o r i d a  N a t i o n a l  P r o p e r t i e s ,  I n c . ,  

338 So.2d 13 ( F l a .  1976) .  Fur the rmore ,  i n  most cases s u c h  owners b o r d e r  s u c h  

n a v i g a b l e  waterways f o r  t h e  u s e s  and b e n e f i t s  o f  such w a t e r s  n o t  t o  mine and 

a l t e r  them, s o  t h e  ownership  q u e s t i o n  becomes un impor tan t  t o  t h e  owners. 

The phospha te  companies a r e  i n  a  much d i f f e r e n t  e q u i t y  p o s i t i o n .  They 

were spawned i n  d i s h o n e s t y  i n  d e a l i n g  w i t h  s u c h  l a n d s ,  a s  t h e  u n r e f u t e d  

r e c o r d  i n  t h e s e  c a s e s  shows: 

I1 I n  J a n u a r y  1887 a  s y n d i c a t e  known a s  t h e  Peace R i v e r  
Phosphate  Company was formed. . .. 

They bought s u p p l i e s ,  c h a r t e r e d  a  b o a t ,  and s t a r t e d  down 
Peace  Rive r  on what t h e y  c a l l e d  a  h u n t i n g  t r i p .  P r a t t  
used t h e  s e c l u s i o n  of h i s  t e n t  t o  make chemica l  tes ts  of 
rock  t a k e n  from t h e  r i v e r  beds .  A f t e r  phosphate  which 
ave raged  6 1  p e r  c e n t  BPL was found,  t h e  men a g r e e d  t h a t  
' t h e i r  d i s c o v e r y  must be  k e p t  a g raveyard  secret '  t o  



preven t  l a n d  c o s t s  from s k y r o c k e t i n g .  They d i s c u s s e d  t h e  
m a t t e r  and d e v i s e d  a scheme by which t h e y  cou ld  buy a l l  
t h e  l a n d s  wanted a t  t h e i r  own p r i c e .  The c o u n t r y  f o r  
m i l e s  around was covered  wi th  saw p a l m e t t o  bushes ,  and 
t h e  c o n s p i r a t o r s  decided t o  t e l l  landowners  t h a t  t h e s e  
p a l m e t t o  r o o t s  were r i c h  i n  t a n n i c  a c i d .  An expose  of 
t h e i r  p l a n s  t h r e e  y e a r s  l a t e r  r e v e a l e d :  

I It was agreed  t o  announce t h a t  t h e y  i n t e n d e d  
s t a r t i n g  a  p l a n t  t o  e x t r a c t  t h e  t a n n i c  a c i d ,  provided t h e  
p r o p e r t y  owners would s e l l  them t h e  l a n d  cheap enough; 
t h a t  a s  soon as t h e y  had grubbed o u t  a l l  t h e  r o o t s  t h e y  
would have no f u r t h e r  u s e  f o r  t h e  l a n d s ,  and would s e l l  
them back t o  t h e  owners f o r  a  mere song.  The p l a n  worked 
b e a u t i f u l l y  and soon ,  a t  very  r e a s o n a b l e  p r i c e s ,  t h e y  had 
deeds  f o r  a l l  t h e  l a n d  t h e y  d e s i r e d .  ' 

The company soon s e c u r e d  f o r t y - t h r e e  m i l e s  of  t h e  r i v e r  
f r o n t ,  i n c l u d i n g  bo th  banks ,  making a t o t a l  d i s t a n c e  down 
t h e  r i v e r  of  twenty-one and one-half mi les . "  ( R  1290,  
E x h i b i t  29) 

Note t h a t  no one i n  1887 even c o n s i d e r e d  owning t h e  Peace River .  

I n  r ev iewing  t h e  u n r e f u t e d  f a c t s  h e r e  one f i n d s  t h e  companies knew of 

C o a s t a l ' s  Lease  and t h e  T r u s t e e s '  ownership ,  b u t  mined t h e  r i v e r s  and 

d e c e i t f u l l y  concea led  t h e  convers ion .  ( L e t t e r s  a r e  i n  t h e  Appendix, A 118- 

126) .  They knew t h e i r  mesne conveyances  emina t ing  from swamp and overf lowed 

l a n d s '  deeds  and f e d e r a l  p a t e n t s  d i d  n o t  convey r i v e r  bottoms y e t  now, h i d i n g  

behind h o n e s t  landowners t h e y  come forward t o  a s s e r t  a c l a i m  t o  t h e  Peace and 

A l a f i a  R i v e r s  Systems.  These companies d i d  n o t  meet t h e  r e q u i r e m e n t s  of t h e  

l a w  t o  c l a i m  s o v e r e i g n t y  l a n d s  s o  t h e y  have urged d e p a r t u r e  from preceden t .  

Agr ico canno t  h i d e  behind h o n e s t  landowners who a r e  p r o t e c t e d  by law now. 

The phosphate  companies a l s o  s e e k  t o  minimize t h e  impact  of  t h e i r  

proposed r a d i c a l  change t o  t h e  p r o p e r t y  l a w  a f f e c t i n g  s o v e r e i g n t y  l a n d s  by 

p o i n t i n g  t o  s e v e r a l  l i n e s  i n  t h e  f i n a l  jundgment t h e y  d r a f L e d  f o r  s i g n a t u r e  

i n  t h e  t r i a l  c o u r t .  Although t h e  judgment s a y s  t h e r e  i s  no  i n t e n t i o n  t o  

a f f e c t  t h e  b o a t i n g ,  swimming, f i s h i n g  and o t h e r  p u b l i c  u s e s  o f  t h e  r i v e r s  and 



s t r e a m s ,  t h e  o r d e r  of t h e  c o u r t  cannot  s t o p  t h a t  e f f e c t  as a  n e c e s s a r y  

i m p l i c a t i o n .  By d e t e r m i n i n g  t h e  f e e  ownership  t h e  p u b l i c ' s  r i g h t s  and u s e s  

were de te rmined .  Nothing was s a i d  i n  t h e  o r d e r  of t h e  r i v e r  and s t r e a m  l a n d s  

mined which remain as sand f i l l s ,  d i t c h e s  o r  phosphate  s l i m e  h o l d i n g  ponds. 

To s u g g e s t  t h a t  t h e s e  mined l a n d s  a r e  s t i l l  a v a i l a b l e  f o r  b o a t i n g ,  swimming 

and f i s h i n g  g i v e s  new meaning t o  t h e  warning s i g n s  "at your own r i s k " .  The 

p u b l i c ' s  i n t e r e s t  was t remendously  a f f e c t e d  as t h e  c e r t i f i c a t i o n  i n  t h i s  c a s e  

t e s t i f i e s .  The people  who f i s h ,  s w i m  and boa t  i n  s o v e r e i g n t y  r i v e r s  and 

streams o v e r  t h e  s t a t e  may s i m i l i a r l y  be den ied  a c c e s s  j u s t  as t h e y  a r e  now 

t o  t h e s e  p a r t s  o f  t h e  r i v e r s  and s t r e a m s  t h a t  have been mined o r  w i l l  be 

mined. There  is  no more a s s u r a n c e  c o n t a i n e d  i n  t h e  r e c i t e d  paragraph of t h e  

t r i a l  c o u r t ' s  judgment t h a n  i n  i ts  f a i l u r e  t o  r e q u i r e  t h a t  mined areas be 

r e s t o r e d  s o  t h a t  such  p u b l i c  usage cou ld  occur .  

The r e l i n q u i s h m e n t  of  t i t l e  t h e s e  companies s u g g e s t  w i l l  p l a c e  t h e  

d e s t i n y  of  F l o r i d a ' s  s o v e r e i g n  s t r e a m s  and r i v e r s  l a r g e l y  i n  p r i v a t e  hands.  

It i s  t r u e  t h a t  env i ronmenta l  laws a p p l y  t o  p u b l i c  and p r i v a t e  l a n d s ,  bu t  t h e  

proof of  t h e  e x t e r m i n a t i o n  p o s s i b l e  of t h e s e  r i v e r s  and streams and o t h e r s  

h a s  been made by t h e s e  companies i n  t h e i r  t r e a t m e n t  of  t h e s e  l a n d s  h e r e .  

S t a r e  d e c i s i s  shou ld  be a p p l i e d  as a g r e e d .  Swamp and overf lowed l a n d s  

deeds  and f e d e r a l  p a t e n t s  convey up lands ,  which is most of t h e  l a n d  named by 

Agrico and which i s  uncon tes ted  by C o a s t a l  o r  t h e  T r u s t e e s .  Sovere ign ty  

l a n d s ,  however, are n o t  conveyed. Odom, M a r t i n  v. Busch and Sh ive ly .  The 

c e r t i f i e d  q u e s t i o n s  shou ld  b e  answered i n  t h e  n e g a t i v e ,  t h e  lower  c o u r t ' s  

d e c i s i o n  r e v e r s e d ,  and t h e  c a s e  remanded w i t h  d i r e c t i o n s  t o  e n t e r  c o n s e n t  

judgment on t h e  uncon tes ted  up lands  and n o t  t h e  s o v e r e i g n t y  l a n d s .  



ARGUMENT 

POINT I 

THE 1883 SWAMP AND OVERFLOWED LANDS DEEDS ISSUED BY THE 
TRUSTEES DO NOT INCLUDE SOVEREIGNTY LANDS BELOW THE 
ORDINARY HIGH-WATER MARK OF NAVIGABLE RIVERS. 

POINT I1 

THE DOCTRINE OF LEGAL ESTOPPEL OR ESTOPPEL BY DEED DOES 
NOT APPLY TO 1883 SWAMP AND OVERFLOWED LANDS' DEEDS 
BARRING THE TRUSTEES ' ASSERTION OF TITLE TO SOVEREIGNTY 
LANDS BELOW THE ORDINARY HIGH-WATER MARK OF NAVIGABLE 
RIVERS. 

Are s o v e r e i g n t y  l a n d s  i n v o l v e d  h e r e ?  Yes, t h e r e  are s o v e r e i g n t y  l a n d s  

i n v o l v e d  h e r e  and  n o t  4  t o  5 miles away.1 Al though t h e  Respondent  a r g u e s  

h e r e  t h a t  no  s o v e r e i g n t y  l a n d s  a re  i n v o l v e d ,  Respondent  a l t e r n a t i v e l y  a r g u e d  

below and  t h e  t r i a l  c o u r t  had t o  presume n a v i g a b i l i t y  f o r  p u r p o s e s  o f  t h e  

d i s p u t e d  i s s u e .  More i m p o r t a n t ,  t h e  u n d i s p u t e d  e v i d e n c e  d e m o n s t r a t e d  t h e  

p r e s e n c e  o f  s o v e r e i g n t y  l a n d s  (A 127-136). The o n l y  e v i d e n c e  on  n a v i g a b i l i t y  

p r e s e n t e d  by A g r i c o  was t h e  t o w n s h i p  p l a t s .  

Not o n l y  h a s  t h e  P e a c e  R i v e r  System been  h e l d  t o  be  w i t h i n  C o a s t a l ' s  

s o v e r e i g n t y  l a n d s  Lease  224B,2 b u t  t h e  e v i d e n c e  h e r e  shows a n a v i g a b l e  r i v e r .  

( A  127-136) A s  j u s t  s e e n ,  t h e  d i s c o v e r y  o f  r i v e r  p e b b l e  p h o s p h a t e  was by 

b o a t  (R 1290 ,  E x h i b i t  2 9 ) !  The p r o d u c t i o n  o f  r i v e r  p e b b l e  p h o s p h a t e  

c o n t i n u e d  by d r e d g e  w i t h o u t  p e r m i s s i o n  f o r  a s h o r t  p e r i o d .  The p h o s p h a t e  

compan ies '  own u s e  of  t h e  P e a c e  R i v e r  b e l i e s  any  claim of  n o n - n a v i g a b i l i t y .  

Are A g r i c o ' s  d e e d s  a n d  p a t e n t s  v o i d ?  No. These  d e e d s  a n d  p a t e n t s  convey 

t h a t  which t h e y  may l e g a l l y  convey,  t h a t  is ,  most  o f  t h e  l a n d s  named i n  t h e  

1. A g r i c o  u n d e r c u t s  t h e  v e r y  d e c i s i o n  it must  s u s t a i n  by c h a l l e n g i n g  t h e s e  
c e r t i f i e d  q u e s t i o n s .  The p h r a s i n g  o f  t h e  c e r t i f i e d  q u e s t i o n s  i t s e l f  shows 
t h e  p r e s e n c e  of  s o v e r e i g n t y  l a n d s !  
2. Burns  v. C o a s t a l  ~ e t r o l e u m  Company, 1 9 4  So. 2d 71 ,  76 ( F l a .  1st DCA 1 9 6 6 ) ,  
c e r t . d e n i e d ,  201 So.2d 549 ( F l a .  1 9 6 7 ) ,  c e r t . d e n i e d  s u b  nom C o a s t a l  P e t r o l e u m  
Company v. K i r k ,  389 U.S. 913 (1967) .  



s u i t  by Agr i co  which  are u p l a n d s ,  b u t  t h e y  d o  n o t  convey s o v e r e i g n t y  l a n d s .  

M a r t i n  v.  Busch,  9 3  F l a .  535, 112  So.  274 (1927)  and  S h i v e l y  v. Bowlby, 152 

U.S. 1 (1893) .  N e i t h e r  C o a s t a l  n o r  t h e  T r u s t e e s  have  r e p u d i a t e d  o r  c l a i m e d  

t h e  d e e d s  o r  p a t e n t s  are v o i d .  None o f  t h e s e  d e e d s  e x p r e s s l y  c o v e r  t h e  P e a c e  

o r  A l a f i a  R i v e r s  Sys t ems ,  b u t  are  s i m p l y  l a r g e  b l o c k  d e s c r i p t i o n s  t h r o u g h  

which t h e  r i v e r s  p a s s .  C o a s t a l ' s  Lease  224B e x p r e s s l y  c o v e r s  t h e s e  n a v i g a b l e  

r i v e r s  (A 1 6 3 ) .  The p h o s p h a t e  companies  d i d  n o t  even  b e l i e v e  t h a t  t h e y  

owned t h e  r i v e r s  (A 118-126). No o n e  claims t h e  d e e d s  are  v o i d .  

I' Does t h e  contemporaneous  f i n d i n g "  argument  p r e c l u d e  a s s e r t i o n  o f  

s o v e r e i g n t y  t i t l e ?  No. T h i s  i s  A g r i c o l s  a t t e m p t  t o  change  t h e  i s s u e s .  The 

c l e a r  l a w  o f  F l o r i d a  i s  a s  t h i s  C o u r t  la ter  h e l d :  

" I f  t h e  T r u s t e e s  o f  t h e  I n t e r n a l  Improvement Fund 
a c t u a l l y  conveyed ' s o v e r e i g n t y  l a n d s , '  b e l i e v i n g  them t o  
be  'swamp and  o v e r f l o w e d  l a n d s , '  t h e i r  m i s t a k e ,  however 
i n n o c e n t ,  would n o t  s u p p l y  t h e  power t h e y  l a c k e d .  
Assuming t h a t  t h e  S e c r e t a r y  of  t h e  I n t e r i o r  p u r p o s e l y  
i n c l u d e d  t h e  l a n d  i n  h i s  p a t e n t ,  w e  c a n n o t  see how t h e  
s t a te  would have  g o t  any  more by t h e  p r o c e s s  if t h e  l a n d  
w a s  a c t u a l l y  a p a r t  o f  t h e  ' s o v e r e i g n t y  l a n d s , '  f o r  i t  
a l r e a d y  p o s s e s s e d  t h e s e .  So w e  a t t a c h  small i m p o r t a n c e  
t o  t h e s e  two ac ts ,  which amounted t o  l i t t l e  more t h a n  
g e s t u r e s  i f ,  i n  t r u t h ,  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  of  
t h e  l a n d  i t s e l f   laced i t  i n  t h e  c l a s s i f i c a t i o n  of  
' s o v e r e i g n t y  l a n d s .  "' P i e r c e  v .  Warren,  47 So.2d 857,  
859 ( F l a .  1 9 5 0 ) .  

Here where t h e  compan ies  knew a n d  b e l i e v e d  t h e y  d i d  n o t  own t h e  r i v e r s ,  t h e  

r e s u l t  s h o u l d  b e  c lear ,  and t h e  d e c i s i o n  below r e v e r s e d .  

Are t h e  P e a c e  a n d  A l a f i a  R i v e r s  meandered h e r e ?  No. But  a s  t h i s  C o u r t  

h e l d  i n  Odom v.  D e l t o n a  Corp . ,  3 4 1  So.2d 977,  989 ( F l a .  1 9 7 7 ) ,  nonmeandering 

may create o n l y  a r e b u t t a b l e  p re sumpt ion ,  n o t  a c o n c l u s i v e  one .  The e v i d e n c e  

of  n a v i g a t i o n  h e r e  more t h a n  r e b u t s  any  p r e s u m p t i o n ,  e s p e c i a l l y  on  summary 

judgment.  F l o r i d a ' s  r i v e r s  were l a r g e l y  nonmeandered e x c e p t  f o r  t h e i r  

mouths.  Al though most F l o r i d a  r i v e r s  were meandered o n l y  n e a r  t h e i r  mouths ,  



t h e s e  r i v e r s  were i m p o r t a n t  means of  n a v i g a t i o n  i n  F l o r i d a . 3  D e s p i t e  

nonmeandering, F l o r i d a ' s  r i v e r s  were n a v i g a t e d  and n a v i g a b l e .  

Where d i d  Odom a p p l y  i t s  h o l d i n g s  t o  r i v e r s ?  Nowhere. T h i s  Cour t  i n  

Odom was n o t  d e a l i n g  w i t h  r i v e r s ,  b u t  w i t h  small nonmeandered l a k e s  and ponds 

whol ly  w i t h i n  t h e  p e r i m e t e r  o f  conveyances.  D e l t o n a ' s  B r i e f  i n  Odom argued:  

"Th i s  case does  n o t  i n v o l v e  t h e  n a v i g a b i l i t y  of  t i d a l  
. . 

a r e a s ,  c o a s t a l  r e g i o n s ,  r i v e r s ,  o r  l a r g e  f r e s h w a t e r  l a k e s  
where t h e r e  i s  ' n o t i c e '  of p o t e n t i a l  n a v i g a b i l i t y . ( p g .  6)  

F l o r i d a ' s  p r e s e n t  t e s t  of n a v i g a b i l i t y  poses  no problems 
i n  r e g u l a t i n g  a r e a s  where w a t e r s  a r e ,  i n  f a c t ,  n a v i g a b l e  
and t h e  test w i l l  have p r a c t i c a l  a p p l i c a t i o n - - i . e . ,  
c o a s t a l  a r e a s ,  r i v e r s ,  and r e l a t i v e l y  l a r g e  l a k e s  where 

1 landowners a r e  on n o t i c e . '  e i t h e r  t h r o u e h  t h e  ~ h v s i c a l  
s i z e  of  t h e  wa te r  body o r  i t s  meandering,  t h a t  t h e  body 
may be n a v i g a b l e  and t h e r e b y  s u b j e c t  t o  s t a t e  ownership  
and j u r i s d i c t i o n .  " ( pg. 35)  (Emphasis added.  ) 

Thus, s m a l l  nonmeandered l a k e s  and ponds w i t h i n  t h e  p e r i m e t e r s  of conveyances  

were t h e  s u b j e c t  and i s s u e  i n  Odom, n o t  long  r i v e r s  of  F l o r i d a .  Odom's 

h o l d i n g  h a s  n o t  a p p l i e d  by t h i s  Cour t  t o  F l o r i d a ' s  streams o r  r i v e r s .  

Where i n  Odom d i d  t h i s  Cour t  o v e r r u l e  t h e  long  l i n e  of  c a s e s  t h a t  ho ld  

t h a t  swamp and overf lowed l a n d s  deeds  do n o t  convey s o v e r e i g n t y  l a n d s ? 4  

Nowhere. A s  a matter o f  f a c t ,  both  t h e  t r i a l  c o u r t  judgment quoted i n  Odom 

( a t  p. 980,  981) and t h i s  C o u r t ' s  own o p i n i o n  ( a t  p. 988)  upho lds  t h e  s e t t l e d  

law of F l o r i d a  : 

I I A p p e l l a n t s  a l s o  a r g u e  f o r  t h e  a p p l i c a t i o n  of  t h e  ' n o t i c e  
of n a v i g a b i l i t y '  c o n c e p t ,  i . e . ,  t h a t  t h e  g r a n t e e  of swamp 
and overf lowed l a n d s  under a  T r u s t e e  deed t a k e s  w i t h  
' n o t i c e '  t h a t  t h e  conveyance d o e s  n o t  i n c l u d e  s o v e r e i g n t y  
l a n d ,  I n  t h e  c a s e  of  a l a r g e  l a k e ,  such a s  Lake 
Okeechobee, a  500,000 a c r e  l a k e ,  we a g r e e ; 9  however, i t  

3.See E x h i b i t  a t  F l o r i d a  S t a t e  Museum i n  t h e  basement of t h e  R.A.  Gray 
Bui ld ing :  "Waterways : The H i s t o r y  of  Water T r a n s p o r t a t i o n  i n  F l o r i d a .  " 
4.Agrico conceeded t h a t  t h e  f e d e r a l  p a t e n t s  t h e s e  l a n d s  c a n n o t  p r o v i d e  a 
b a s i s  f o r  a f f i r m a n c e  under c e r t i f i e d  q u e s t i o n  2.(BA 31)  



seems a b s u r d  t o  a p p l y  t h i s  t e s t  t o  small, non-meandered 
l a k e s  and ~ o n d s  of  l e s s  t h a n  140 a c r e s  and ,  i n  many 
c a s e s ,  l e s s  t h a n  50 a c r e s  i n  s u r f a c e .  
9.  M a r t i n  v. Busch, 93 F l a .  535,  112 So. 274, 286 ( F l a .  

These r i v e r  sys tems  a r e  a lmos t  100 m i l e s  i n  l e n g t h .  T h i s  is  n o t  a c a s e  of 

f i r s t  impress ion  on t h i s  i s s u e ,  however, s i n c e  t h e  Cour t  h a s  e x p r e s s l y  and 

c o n s i s t e n t l y  h e l d  t o  t h e  c o n t r a r y ,  t h a t  such  deeds  do n o t  convey s o v e r e i g n t y  

l a n d s .  5  

Where i n  Odom d i d  t h i s  Cour t  o v e r r u l e  t h e  l o n g  l i n e  of  c a s e s  t h a t  ho ld  

t h a t  bo th  a u t h o r i t y  and i n t e n t i o n  must e x i s t  t o  a p p l y  c o l l a t e r a l  e s t o p p e l ?  

Nowhere. Legal  e s t o p p e l  h a s  been a p p l i e d ,  bu t  t h e  t h e o r y  of l e g a l  e s t o p p e l  

o r  e s t o p p e l  by deed h a s  never  been h e l d  t o  b a r  F l o r i d a ' s  a s s e r t i o n  of  t i t l e  

t o  n a v i g a b l e  r i v e r  s o v e r e i g n t y  l a n d s .  No F l o r i d a  c a s e  h a s  e v e r  a l lowed  a 

pe rson  t o  defend h i s  c l a i m  t o  p a r t s  of long  r i v e r s  u s i n g  t h e  d o c t r i n e  of 

l e g a l  e s t o p p e l  where a u t h o r i t y  and i n t e n t i o n  t o  convey such  s o v e r e i g n t y  l a n d s  

were n o t  p r e s e n t .  Agrico d i d  n o t  c i t e  a s i n g l e  such  c a s e ! 6  

5 . S t a t e  v. Gerbing,  56 F l a .  603,  47 So. 353,  357 (1908) ;  Broward v .  Mabry, 58 
F l a .  398,  50 So. 826,  831 (1909) ;  Mar t in  v. Busch, 9 3  F l a .  535, 112 So. 274, 
285 (1927) ;  McDowell v. T r u s t e e s  of  I n t e r n a l  Improvement Fund, 90 So.2d 715, 
717 ( F l a .  1956) .  Odom quoted most of  t h e s e  c a s e s .  
6 . T r u s t e e s  of  I n t e r n a l  Improvement Fund v .  Lobean, 127 So.2d 98  ( F l a .  1961) ,  
was a  c a s e  where t h e  T r u s t e e s  had a u t h o r i t y  t o  convey t h e  l a n d s .  T h i s  
C o u r t ' s  own o p i n i o n  s t a t e s  t h e  T r u s t e e s  had a u t h o r i t y  t o  convey t h e  l a n d s .  
Supra  a t  103. 



POINT I11 

I N  THIS CASE, THE MARKETABLE RECORD TITLE ACT, CHAPTER 
712, FLORIDA STATUTES, DOES NOT OPERATE TO DIVEST THE 
TRUSTEES OK COASTAL OF TITLE TO SOVEREIGNTY LANDS BELOW 
THE ORDINARY HIGH-WATER MARK OF NAVIGABLE RIVERS. 

Is A g r i c o ' s  r e s p o n s e  t o  t h e  s imple  chronology v a l i d ?  No. MRTA c o u l d  

n o t  v e s t  t i t l e  between 1963-1978 t o  t h e  s o v e r e i g n t y  l a n d s  h e r e  because  t h r e e  

d i f f e r e n t  MRTA e x c e p t i o n s  p rec luded  such  v e s t i n g ,  even i f  MRTA a p p l i e d  t o  

t h e s e  l a n d s .  Respondent ignored  t h e  chronology and a t t e m p t e d  t o  draw 

a t t e n t i o n  away from t h e  s i m p l e  f a c t s  demons t ra t ing  i ts f a i l u r e  t o  q u a l i f y  f o r  

p r o t e c t i o n  under MRTA even i f  MRTA a p p l i e d  t o  s o v e r e i g n t y  l a n d s  g e n e r a l l y .  

Was C o a s t a l ' s  Lease  recorded  p r o p e r l y ?  Yes. Agrico a r g u e s  Lease  224B 

was n o t  r e c o r d e d  p r o p e r l y  as found below. A s  one Cour t  h a s  a l r e a d y  reasoned  

r e g a r d i n g  t h e  P o l k  County r e c o r d i n g  o f  C o a s t a l ' s  Lease  224B i n  1954: 

11 C o a s t a l  c o n t e n d s  t h a t  i ts  and t h e  T r u s t e e s '  r i g h t s  are 
prese rved  from e x t i n c t i o n  under  t h e  MRTA by v i r t u e  of 
s e c t i o n  712.03(4) o f  F l o r i d a  S t a t u t e s  which p r o v i d e s  a n  
e x c e p t i o n  f o r  ' [ e l  s ta tes ,  i n t e r e s t s ,  c l a i m s  o r  c h a r g e s  
a r i s i n g  o u t  of a  t i t l e  t r a n s a c t i o n  which h a s  been 
recorded  subsequen t  t o  t h e  e f f e c t i v e  d a t e  of t h e  r o o t  of 
t i t l e . '  The T r u s t e e s  v i g o r o u s l y  a r g u e  t h a t  s o v e r e i g n t y  
l a n d s  are immune from o p e r a t i o n  of t h e  MRTA. Both t h e  
T r u s t e e s  and C o a s t a l  m a i n t a i n  t h a t  t h e  MRTA does  n o t  
a p p l y  t o  them because  such a p p l i c a t i o n  would v i o l a t e  t h e  
F l o r i d a  and Uni ted  S t a t e s  C o n s t i t u t i o n s .  

T h i s  c o u r t  is  o f  t h e  view t h a t  i t  does  n o t  have t o  r e a c h  
t h e  q u e s t i o n s  whether  t h e  MRTA a f f e c t s  s o v e r e i g n t y  l a n d s  
nor i f  t h e  Act i s  u n c o n s t i t u t i o n a l .  Assuming arguendo 
t h a t  t h e  MRTA a p p l i e s  t o  s o v e r e i g n t y  l a n d s ,  t h i s  c o u r t  
f i n d s  t h a t  t h e  e x c e p t i o n  set f o r t h  i n  s e c t i o n  712.03(4) 
of F l o r i d a  S t a t u t e s  p r e c l u d e s  t h e  ex t ingu i shment  of 
C o a s t a l ' s  and t h e  T r u s t e e s '  r i g h t s .  

The f a c t s  r e g a r d i n g  t h e  h i s t o r y  of r e c o r d a t i o n  of  
C o a s t a l ' s  l e a s e  i n t e r e s t s  i n  Polk  County,  F l o r i d a  are 
u n c o n t r o v e r t e d ,  and t h o s e  f a c t s  a s  s e t  f o r t h  i n  Document 
509, P a r t  11, pp. 4-7 are i n c o r p o r a t e d  by r e f e r e n c e  i n t o  
t h i s  memorandum o p i n i o n .  The p a r t i e s ,  however,  d i s a g r e e  
on t h e  e f f e c t i v e n e s s  of such r e c o r d i n g .  

C o a s t a l ' s  l e a s e  was p r o p e r l y  r e c o r d e d  i n  Polk  County on 
A p r i l  9 ,  1954. Although a n  unsigned p r i n t e d  copy of  t h e  
lease was f i l e d  a t  t h a t  t i m e ,  i n  1949 a p r o p e r l y  execu ted  



o r i g i n a l  had been recorded  i n  C h a r l o t t e  County. 
According t o  t h e  cus tomary p r a c t i c e  i n  t h e  pre-Xerox era, 
a n o n - o r i g i n a l  was i n s e r t e d  as t h e  r e c o r d  e n t r y  suppor ted  
by t h e  v e r i f i c a t i o n  of t h e  C l e r k  t h a t  t h e  o r i g i n a l  was 
l a w f u l l y  e n t i t l e d  t o  be recorded .  See F la .S ta t .5695 .19  
(1979).  Thus. M o b i l ' s  marke tab le  r e c o r d  t i t l e  d o e s  n o t  
a f f e c t  o r  e x t i n g u i s h  C o a s t a l ' s  and t h e  T r u s t e e s '  r i g h t s  
because  t h e  1954 Polk County f i l i n g  of t h e  r o y a l t y  deeds  
w i t h  l e a s e s  a t t a c h e d  i s  a n  e f f e c t i v e  t i t l e  t r a n s a c t i o n  
recorded  subsequen t  t o  t h e  d a t e  of M o b i l ' s  r o o t  of  
t i t l e . "  (Emphasis added. )  Mobil O i l  C o r p o r a t i o n  v. 
C o a s t a l  Pet roleum Company, e t  a l . ,  Case No. 79-1082, 
Uni ted  S t a t e s  D i s t r i c t  C o u r t ,  Nor the rn  D i s t r i c t  of  
F l o r i d a ,  Memorandum Opinion and Order ,  pgs. 1-3 (1981) .  

See  a  copy of t h e  recorded  l e a s e  i n c l u d i n g  t h e  v e r i f i c a t i o n  i n  t h e  append ix  

h e r e t o  (A 180) .  

Fur thermore ,  t h e  a s s e r t i o n  t h a t  Lease  224B was merely a  p a r t  of  a n o t h e r  

document i s  answered by t h e  C l e r k  of  Cour t  's  s e p e r a t e  t r a n s a c t i o n  number and 

f e e  n o t a t i o n  on t h e  f a c e  of  t h e  r e c o r d e d  Lease  and t h e  absence  of any E x h i b i t  

Number. See  t h e  f r o n t  page of Lease  224B a t  A 160. The r e c o r d i n g  of  Lease  

224B was e n t i r e l y  p roper .  (Also  s e e  A 104-108).7 

Is C o a s t a l ' s  Lease d e s c r i p t i o n  s u f f i c i e n t ?  Yes.8 The d e s c r i p t i o n  g i v e n  

i s  as it c o n s t i t u t i o n a l l y  must be.  "An i n f l e x i b l e  meander demarca t ion  l i n e  

would n o t  comply w i t h  t h e  s p i r i t  o r  le t ter  of  our  F l o r i d a  o r  Uni ted  S t a t e s  

C o n s t i t u t i o n s  n o r  meet p r e s e n t  r e q u i r e m e n t s  of s o c i e t y . "  S t a t e  of  F l o r i d a  v. 

F l o r i d a  N a t i o n a l  P r o p e r t i e s ,  I n c . ,  338 So.2d 13, 19 ( F l a .  1976) .  Although 

7.There was no q u e s t i o n  abou t  t h e  p roper  r e c o r d i n g  of  a judgment a f f e c t i n g  
t h e  Lease .  Although Agrico a r g u e s  t h a t  t h i s  p o i n t  was n o t  p r e s e r v e d ,  C o a s t a l  
r a i s e d  t h e  p o i n t  below (A 103) .  The recorded  judgment is  a  d e c i s i v e  
e x c e p t i o n  a l o n e  f o r  r e v e r s a l .  S e c t i o n  712.03(4) ,  F l o r i d a  S t a t u t e s .  
8. C o a s t a l ' s  Lease  h a s  been upheld  by t h i s  and o t h e r  c o u r t s .  Watson v. 
Hol land ,  155 F l a .  342,  20 So.2d 732 (1953) ,  Burns v. C o a s t a l  Pet roleum 
Company, s u p r a ,  and C o l l i n s  v. C o a s t a l  Pet roleum Company, 118 So.2d 796 ( F l a .  
1st DCA 1 9 6 0 ) ,  c e r t . d i s c h a r g e d ,  125 So.2d 300 ( F l a .  1960) .  No c o u r t  h a s  s a i d  
t h e  d e s c r i p t i o n  i s  vague o r  vo id .  I n  Burns t h e  d e s c r i p t i o n  was conf i rmed t o  
t h e  Peace  River  c o n t r a r y  t o  t h e  argument of Agrico.  The F i r s t  D i s t r i c t  Cour t  
of Appeal ( n o t  t h e  ~ e c b n d )  h e l d  "we conclude- rilli in^ Block 7  h a s  w i t h i n  i t s  
e a s t e r n  boundary Peace River  f rom i t s  mouth t o  Township 29/30." T h i s  was on 
r e h e a r i n g  i n  t h e  c a s e  and n o t  t h e  o r i g i n a l  o p i n i o n  quo ted  by Agrico.(BA 4 )  



C o a s t a l  c i t e d  t h e s e  a u t h o r i t i e s  i n  i ts  B r i e f ,  Agr ico d i d  n o t  respond.  

R a t h e r ,  i t  c i t e d  Deer ing v. M a r t i n ,  95 F l a .  224, 116 So. 54 (1928) ,  which is 

t o t a l l y  i n a p p l i c a b l e .  I n  t h a t  c a s e  o n l y  some vague o r  u n c e r t a i n  p a r t  of 

s o v e r e i g n t y  l a n d s  were conveyed. Here t h e  Peace  River  t o  Township 29/30 i s  

s p e c i f i c a l l y  conveyed: 

' ' ~ l s o  t h e  bot toms of  and water bot toms a d j a c e n t  t o  t h e  
r i v e r s  h e r e i n a f t e r  named which f l o w  th rough  n a t u r a l  
c h a n n e l s  i n  t h e  Gulf of  Mexico, t o  w i t :  Myakka, Manatee,  
L i t t l e  Manatee,  A l a f i a ,  Ca loosaha tchee  ( f rom i ts  mouth t o  
LaBel le  B r i d g e ) ,  Peace  River  t o  Township 29/30,  i n c l u d e d  
w i t h i n  s a i d  D r i l l i n g  Blocks  5, 6 ,  7  and 8 as shown on 
s a i d  map." (A 1 5 )  

To s p e c i f y  t h e  d e s c r i p t i o n  f u r t h e r  would run  a f o u l  of  S t a t e  of  F l o r i d a  v. 

F l o r i d a  N a t i o n a l  P r o p e r t i e s ,  I n c . ,  s u p r a . 9  

Does C o a s t a l ' s  I n t e r e s t  Arise Out of  t h e  Lease?  Yes. Agrico h a s  a rgued  

t h a t  s i n c e  t h e  T r u s t e e s '  i n t e r e s t  does  n o t  a r i s e  o u t  of  t h e  recorded  Lease  

and s i n c e  C o a s t a l ' s  i n t e r e s t  i s  d e r i v a t i v e  of  t h e  T r u s t e e s '  i n t e r e s t  t h a t  

C o a s t a l ' s  i n t e r e s t  d o e s  n o t  a r i s e  o u t  of t h e  Lease !?  (BA 38)  C o a s t a l ' s  

i n t e r e s t  arises from t h e  recorded  Lease  224B. I n  it t h e  T r u s t e e s  l e a s e d  t h e  

Peace  River  t o  Township 29/30 South  and t h e  A l a f i a  R i v e r ,  c o n s i s t e n t  w i t h  an  

e a r l i e r  E x p l o r a t i o n  Agreement. The recorded  Judgment a l s o  r a i s e d  t h i s  

i n t e r e s t .  It t a x e s  c r e d i b i l i t y  t o  s u g g e s t  as Agrico does  t h a t  C o a s t a l ' s  

i n t e r e s t  d o e s  n o t  arise from Lease  224B. 

9 . S e c t i o n  712.01(3) ,  F l o r i d a  S t a t u t e s  (1981) ,  comes a f t e r  any a s s e r t e d  
v e s t i n g  p e r i o d  of  1963-1978. I n  1978 s o v e r e i g n t y  l a n d s  were p r o t e c t e d  and no 
l o n g e r  c o u l d  any v e s t e d  i n t e r e s t  v e s t .  Askew v. Sonson,  409 So.2d 7 ,  9  ( F l a .  
1981) .  There  was no s p e c i f i c i t y  r equ i rement  b e f o r e  1981.  See  Kit trel l  v. 
C l a r k ,  363 So.2d 373 ( F l a .  1st DCA 1978) ,  c e r t . d e n i e d ,  383 So.2d 909 ( F l a .  
1980) .  Here t h e  d e s c r i p t i o n  is  as it c o n s t i t u t i o n a l l y  must be ,  and as 
s p e c i f i c  a s  can  be.  The later  s t a t u t e  can  have no e f f e c t  upon s o v e r e i g n t y  
l a n d s  a f t e r  t h e  1978 e x c e p t i o n  i n  S e c t i o n  712 .03(7) ,  F l o r i d a  S t a t u t e s .  
A g r i c o ' s  argument t h a t  t h e  1981 amendment c a n  be  a p p l i e d  af ter  t h e  e x c e p t i o n  
i n  1978 of s o v e r e i g n t y  l a n d s  from MRTA i s  e r r o n e o u s .  Fur thermore ,  as a r g u e d ,  
t h e  d e s c r i p t i o n  was a s  comple te  as  c o u l d  c o n s t i t u t i o n a l l y  be g iven .  



Can Respondent t a k e  advan tage  of MRTA? No. It c a n n o t  because  of  t h e  

e x c e p t i o n s  c r e a t e d  by t h e  r e c o r d e d  Lease and Judgment, S e c t i o n  712.03(4) ,  and 

i ts  a c t u a l  knowledge. Without MRTA, i ts c l a i m  t o  t h e s e  n a v i g a b l e  r i v e r s  and 

s t r e a m s  f a i l s  upon t h e  s e t t l e d  l a w  of F l o r i d a  which p r o t e c t s  such s o v e r e i g n t y  

l a n d s  and a v o i d s  any l e g a l  e s t o p p e l ,  u n l e s s  t h e  c l a i m a n t  c a n  show e q u i t a b l e  

e s t o p p e l .  Here Agrico canno t  show e q u i t a b l e  e s t o p p e l  s o  i t  h a s  urged t h e s e  

changes  i n  t h e  p r o p e r t y  l a w  of F l o r i d a  concern ing  s o v e r e i g n t y  l a n d s .  The 

c e r t i f i e d  q u e s t i o n  shou ld  be  answered i n  t h e  n e g a t i v e ,  t h e  d e c i s i o n  s h o u l d  be  

r e v e r s e d ,  and t h e  c a s e  remanded t o  t h e  lower  c o u r t  t o  e n t e r  c o n s e n t  judgment 

on t h e  up lands  o n l y ,  w i t h o u t  c o s t s .  



CONCLUSION 

Af f i rmance  h e r e  would mean t h i s  C o u r t  would be  o v e r r u l i n g  o v e r  100 y e a r s  

of  p r o p e r t y  l a w  p r e c e d e n t  r o o t e d  i n  l a w ,  r e a s o n  a n d  p u b l i c  p o l i c y .  Swamp and 

ove r f lowed  l a n d s '  d e e d s  have  n e v e r ,  o f  t h e m s e l v e s ,  conveyed s o v e r e i g n t y  

bo t toms  of  n a v i g a b l e  r i v e r s .  L e g a l  e s t o p p e l  h a s  n e v e r  b a r r e d  a s o v e r e i g n t y  

claim t o  r i v e r  bo t toms ,  w i t h o u t  a g r a n t  based  upon s p e c i f i c  i n t e n t i o n  a n d  

s p e c i f i c  a u t h o r i t y .  F e d e r a l  p a t e n t s  d o  n o t  convey s o v e r e i g n t y  l a n d s  n o r  c a n  

t h e y  be  t h e  b a s i s  o f  a l e g a l  e s t o p p e l  a g a i n s t  t h e  T r u s t e e s  o r  C o a s t a l .  The 

a p p l i c a t i o n  of stare d e c i s i s  r e q u i r e s  r e v e r s a l .  

Even i f  MRTA were a p p l i e d  t o  s o v e r e i g n t y  l a n d s  between 1963 and  1978  t o  

create t h e  c l a i m e d  v e s t e d  r i g h t s ,  two s e p e r a t e  r e c o r d e d  t i t l e  t r a n s a c t i o n s  

are e x c e p t i o n s  under  MRTA h e r e ,  as i s  t h e  a c t u a l  n o t i c e  o f  A g r i c o  s i n c e  a t  

leas t  1961.  To a f f i r m  w i l l  mean whole  n a v i g a b l e  r i v e r  s y s t e m s ,  much o f  t h e  

w e t l a n d s  of F l o r i d a ,  w i l l  cease t o  e x i s t  a s  s o v e r e i g n  waters h e l d  by t h e  

P e o p l e  o f  F l o r i d a .  F i n a l l y  t o  c o n s i d e r  t h e  f a c t s  and  e q u i t i e s  h e r e i n ,  a 

t r i a l ,  n o t  summary judgment,  w a s  a p p r o p r i a t e .  

C o a s t a l  u r g e s  t h e  C o u r t  t o  c o n s i d e r  t h e  d e s t i n y  o f  F l o r i d a ' s  s o v e r e i g n t y  

l a n d s  as  t h i s  may be  i t s  o n l y  o p p o r t u n i t y  unde r  c o n s t i t u t i o n a l  j u r i s d i c t i o n  

t o  c o n t i n u e  t o  p r o t e c t  any  s o v e r e i g n t y  l a n d s .  C o a s t a l  P e t r o l e u m  Company 

u r g e s  t h e  C o u r t  t o  r e v e r s e  t h e  l o w e r  c o u r t ,  

T a l l a h a s s e e ,  FL 32302 
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