
THE FLORIDA BAR, 

C o m p l a i n a n t ,  

v.  

JAMES C.  BURKE, 

I N  THE SUPREME COURT OF FLORIDA 

R e s p o n d e n t .  / / 

ON P E T I T I O N  FOR REVIEW OF 
REPORT O F  REFEREE I N  A DISCIPLINARY PROCEEDING 

REPLY B R I E F  OF RESPONDENT 

JOEL E .  MAXWELL 
A t t o r n e y  f o r  R e s p o n d e n t  
7 2 9 0  West 2 n d  L a n e  
H i a l e a h ,  F l o r i d a  3 3 0 1 4  
( 3 0 5 )  5 5 8 - 5 3 7 2  



TABLE OF CONTENTS 

............................. TABLE OF AUTHORITIES 

..................................... INTRODUCTION 

............................ STATEMENT OF THE CASE 

SUMMARY OF ARGUMENT .............................. 
ARGUMENT 

THE FACTUAL CIRCUMSTANCES OF THE CASES 
AND ARGUMENT C I T E D  BY THE COMPLAINANT 

ARE CLEARLY DISTINGUISHABLE FROM THE 
RESPONDENT CIRCUMSTANCES ............... 

CONCLUSION ....................................... 
........................... C E R T I F I C A T E  OF SERVICE 

PAGES 

ii 

1 

2 

3 



TABLE OF AUTHORITIES 

PAGE 

The F l o r i d a  B a r  v. S a p h i r s t e i n ,  
376 So.2d 7  ( F l a .  1979)  ............................ 4  

The F l o r i d a  B a r  v. Nee ly ,  
488 So.2d 535 ( F l a .  1986)  .......................... 4  

The F l o r i d a  B a r  v. Ragano, 
403 So.2d 40 ( F l a .  1987)  ........................... 5  

The F l o r i d a  B a r  v. P i n c k e t ,  
398 So.2d 802 ( F l a .  1981)  .......................... 6  

The F l o r i d a  B a r  v. P a d g e t t ,  
.......................... 481 So.2d 919 ( F l a .  1986)  6  

The F l o r i d a  B a r  v. Rusk in ,  
126  So .2d  142  ( F l a .  1961)  .......................... 8  

The F l o r i d a  B a r  v. Hunt ,  
.......................... 441 So.2d 618 ( F l a .  1983)  8  

TABLE OF OTHER AUTHORITIES 

D.R.  9-102(B) ( 4 )  .................................. 4  

D.R.  1 - 1 0 2 ( A ) ( 6 )  .................................... 7  

D.R.  6 - 1 0 1 ( A ) ( 3 )  ................................... 7  



INTRODUCTION 

Since this is a reply to the Bar's Brief, Respondent 

will use the same designation of parties, transcrip and 

pleadings of parties, as the Bar listed in its Introduction. 



STATEMENT OF THE CASE 

The Respondent w i l l  n o t  r e s t a t e  t h e  c a s e  o t h e r  t h a n  t o  

n o t e  t h a t  t h e  Complainant on page 3 of i t s  s t a t e m e n t  of t h e  

c a s e  s t a t e  t h a t  t h e  "Respondent f i l e d  a n o t h e r  (my emphasis)  

Motion f o r  Continuancd',  a l t hough  t h e  Respondent had n o t  sough t  

a  f i r s t  con t inuance  t o  f i l e  h i s  P e t i t i o n  f o r  Review. 

T h i s  i s  noteworthy o n l y  because  th roughout  t h e s e  p roceed ings ,  

Complainant h a s  sought  t o  p o r t r a y  t h e  Respondent a s  seek ing  t o  

d e l a y .  The second and t h i r d  s e n t e n c e  of t h e  l a s t  pa ragraph  

of Complainant ' s  S ta tement  o f  t h e  Case f o l l o w s  t h i s  d i r e c t i o n  

by reemphasiz ing t h a t  t h e  "Respondent a g a i n  f i l e d  a  Motion 

f o r  Cont inuance .  .." The Complainant ,  wh i l e  seeming t o  

acknowledge t h e  t i m e  a v a i l a b i l i t y  impact  of t h e  Respondent ' s  

l e a d e r s h i p  p o s i t i o n  i n  t h e  l e g i s l a t u r e  and t h e  e x t r a o r d i n a r y  

impor tance  of t h e s e  p roceed ings  on h i s  l e g a l  a s  w e l l  a s  p u b l i c  

l i f e ,  h a s  con t inued  th roughout  t h e s e  p roceed ings  t o  p o r t r a y  

a  c h a r a c t e r  d e f e c t  which t h e  ev idence  submi t t ed  and t h e  

p u b l i c  s c r u t i n y  of Respondent ' s  l i f e  have shown n o t  t o  e x i s t .  



THE FACTUAL CIRCUMSTANCES OF THE CASES AND 
ARGUMENT CITED BY THE COMPLAINANT ARE CLEARLY 
DISTINGUISHABLE FROM THE RESPONDENT CIRCUMSTANCES 

The Complainant i n  t h e s e  p r o c e e d i n g s  h a s  t a k e n  a p o s i t i o n  

ana logous  t o  a n  a s s i s t a n t  s t a t e  a t t o r n e y  who by i n f o r m a t i o n  

a c c u s e s  a pe r son  of  s e v e r a l  ominous and e x c e p t i o n a l l y  s e r i o u s  

o f f e n s e s  a s  w e l l  as  a n o t h e r  s e r i o u s  c h a r g e  which i s  n o t  of  

t h e  we igh t  o f  t h e  o t h e r  o f f e n s e s .  Y e t ,  when t h e  Defendant  

i s  a c q u i t t e d  of  t h e  more s e r i o u s  o f f e n s e s  and is  c o n v i c t e d  

of  t h e  less s e r i o u s  o f f e n s e ,  which t h e  Defendant  had i n i t i a l l y  

a d m i t t e d  w i t h  a n  e x p l a n a t i o n ,  t h e  p r o s e c u t o r  a s k s  t h e  Cour t  

t o  s e n t e n c e  t h e  Defendant  t o  a s e n t e n c e  as s e v e r e  a s  it was 

s e e k i n g  f o r  a l l  t h e  o f f e n s e s  and as  i f  h e  was c o n v i c t e d  of 

a l l  t h e  o f f e n s e s .  

An example o f  t h i s  p r o s e c u t o r i a l  p o s i t i o n  i s  e v i d e n t  • where t h e  Complaint  r e a r g u e s  c o n t e s t e d  f a c t s  of  t h e  case 

on page 8  and 9 of  i t s  b r i e f  and t h e n  c o n c l u d e s  on page 

1 0 ,  a s  it began on page 8 ,  by a s s e r t i n g  " w h i l e  t h i s  may n o t  

be a v i o l a t i o n "  of  DR-1-102 (A)  ( 4 ) ,  it shou ld  s t i l l  b e  

c o n s i d e r e e d  by t h e  C o u r t  under  a d i f f e r e n t  name. 

The R e f e r e e  s p e c i f i c a l l y  found,  based  upon t h e  e v i d e n c e  

a t  t h e  h e a r i n g s ,  t h a t  Respondent  d i d  n o t  v i o l a t e  t h i s  r u l e  

which Complainant  had f i l e d  a g a i n s t  him. Y e t ,  Complainant  

a r g u e s  t o  t h i s  Cour t  t h a t  it shou ld  d i s r e g a r d  t h e  f a c t  f i n d e r ' s  

d e c i s i o n s ,  a c c e p t  i t s  c o n t e n t e d  f a c t s  and s e n t e n c e  as it 

recommends by l a b e l i n g  c o n t e s t e d  and o u t  of c o n t e x t  f a c t s  

as  " a g g r a v a t i o n "  o r  under  any o t h e r  name. 



I f  t h e  Cour t  a ccep t ed  t h e  a s s i s t a n t  s t a t e  a t t o r n e y ' s  

0 s e n t e n c e  c o n t e n t i o n  a t  a n  e x p a r t e  h e a r i n g  because  t h e  

Defendan t ' s  a t t o r n e y  d i d  n o t  a t t e n d  and p r e s e n t  argument 

o r  ev idence ,  t h a t  s e n t e n c e  would n o t  s t a n d  o r  t h e  Defendant 

would be  e n t i t l e d  t o  p o s t  c o n v i c t i o n  remedies .  

The Respondent does  n o t  seek  such e x t r a o r d i n a r y  r e l i e f  

h e r e i n .  H e  does  seek  a  d i s c i p l i n e  which i s  f a i r  t o  t h e  

p u b l i c  and t o  t h e  Respondent.  The F l o r i d a  Bar v .  S a p h i r s t e i n ,  

376 So.2d 7  ( F l a .  1979 ) .  

The c a s e s  c i t e d  i n  t h e  Compla inan t ' s  b r i e f  t o  s u p p o r t  

i t s  p o s i t i o n  a r e  c l e a r l y  d i s t i n g u i s h e d  from t h i s  Respondent 

Burke ' s  c i rcumstances .  Respondent w i l l  l i s t  t h e  c a s e s  and 

n o t e  t h e i r  d i s t i n c t i o n  a s  opposed t o  r eq rgu ing  t h e  f a c t s .  

Complainant c i t e d  t h e  c a s e  of The F l o r i d a  Bar v .  Neely,  • 488 So.2d 535 ( F l a .  1 9 8 6 ) ,  where a n  a t t o r n e y  was suspended 

f o r  s i x t y  (60)  days .  The Complainant emphasises  t h a t  

Respondent ' s  c l i e n t s  w e r e  harmed because  t h e y  w e r e  dep r ived  

o f  t h e i r  money f o r  t e n  (10)  month c i t i n g  t h e  R e f e r e e ' s  Repor t ,  

a s  t h e  b a s i s  f o r  a  n i n e t y  (90) days  r a t h e r  t h a n  lesser 

suspens ion .  

The R e f e r e e ' s  Repor t  l i s t e d  t h e  t e n  months t ime  p e r i o d  

a s  t h e  b a s i s  of  i t s  f i n d i n g  t h a t  t h e  c l i e n t s '  funds  w e r e  n o t  

promptly d e l i v e r e d  a s  r e q u i r e d  by D.R.  9 - 1 0 2 ( B ) ( 4 ) .  

Respondent h a s  never  c o n t e n t e d  o the rw i se .  The Re fe r ee ,  

because  of t h e  t e n  (10) months, recommended t h a t  t h e  Respondent 

pay i n t e r e s t  t o  t h e  c l i e n t s  f o r  t h a t  t i m e  p e r i o d .  



The Respondent contented and the record states factual 

• circumstances which caused him to issue a first check in 

March, 1984. However, the Referee Report, which contains 

facts that Respondent contents are incomplete, is now the 

basis for these briefs, and Respondent will not reargue 

opposite of what the Referee has concluded. 

The evidence presented at the hearings and found by 

the Referee (R.R. 3) were not that Respondent intentionally 

kept the money from his clients or that they were harmed by 

the absence of use of their money, but that the Respondent's 

inability to maintain a young solo law practice - begun in 

1980, while attending to legislative duties - which begun in 

1982. The Referee also found from evidence and testimony at 

the hearings that the Respondent has tried to remedy the • condition which caused the problem for his clients. (R.R. 4). 

Neely is distinguishable from this case, however, for 

other reasons. Like most of the cases cited by the Complainant, 

the circumstances were aggravated by prior serious rules 

violations. Neely is a case where the attorney had received 

two (2) prior public sanctions, a suspension and a reprimand. 

Furthermore, the attorney had signed his client's name to a 

check. 

Complainant also cited The Florida Bar v. Ragano, 403 

So.2d 40 (Fla. 1981). In that case, the attorney had two 

consolidated cases before the Court, and the Court 

specifically considered the Respondent's disciplinary 

a history on page 405 of its opinion. Furthermore, the 

Court noted on page 406 of its opinion that portion of the 



R e f e r e e ' s  Report i n  which a  s e p a r a t e  d i s c i p l i n a r y  a c t i o n  

e was proceedings  a s  w e l l  a s  t h e  e x i s t e n c e  of ou t s t and ing  

judgements a g a i n s t  t h e  P e t i t i o n e r .  

The Court  i n  Ragano a l s o ,  a t  page 406, noted t h e  

Respondent had r e h a b i l i t a t e d  himself  and t h a t  t h e  passage 

of a d d i t i o n a l  t ime from t h e  d a t e  of such p r a c t i c e s  would 

be of no u s e f u l  purpose t o  e i t h e r  t h e  P e t i t i o n e r  o r  t o  

t h e  Court  i n  denying t h e  a t t o r n e y ' s  readmi t tance .  The 

passage of t ime i n  t h i s  case  has  r e s u l t e d  n o t  on ly  i n  

accep tab le  account ing p r a c t i c e s  a s  c i t e d  i n  t h e  R e f e r e e ' s  

Report ,  b u t  has  a l s o  manifes ted Respondent 's  image and 

a c t i v i t i e s  of which t h e  Bar and t h e  p u b l i c  have expressed 

g r a t i t u d e .  (R. 252) 

The F l o r i d a  Bar v. P incke t ,  398 So.2d 802 (F l a .  1981) 

i s  a l s o  c l e a r l y  d i s t i n g u i s h a b l e .  The a t t o r n e y  t h e r e i n  

whi le  being prosecuted f o r  v i o l a t i o n  of one t r u s t  account  

v i o l a t i o n ,  admi t ted  t o  another  more s e r i o u s  v i o l a t i o n .  

The Bar sought disbarment;  however, t h e  Court  i s s e d  a  two 

yea r  suspension because of t h e  a t t o r n e y ' s  coopera t ion ,  

no t ing  t h a t  " i t  i s  a p p r o p r i a t e  i n  determining t h e  d i s c i p l i n e  

t o  be imposed t o  t a k e  i n t o  c o n s i d e r a t i o n  c i rcumstances  

surrounding t h e  i n c i d e n t ,  i nc lud ing  coopera t ion  and 

r e s t i t u t i o n . "  P incke t  a t  page 803. 

The Complainant a l s o  m i s i n t e r p r e t s  t h e  a p p l i c a t i o n  of 

t h e  C o u r t ' s  d e c i s i o n  i n  The F l o r i d a  Bar v. Padge t t ,  481 

So.2d 919 (F la .  1986) .  The Complainant s t a t e d  two of t h e  

m charges  of which t h e  a t t o r n e y  was found g u i l t y .  However, 



n o t  s t a t e d  is t h a t  t h e  a t t o r n e y  was a l s o  found g u i l t y  o f  

v i o l a t i n g  d i s c i p l i n a r y  r u l e s  1-102(A) ( 6 )  - conduc t  r e f l e c t i n g  

a d v e r s e l y  on h i s  f i t n e s s  t o  p r a c t i c e  law and 6 -101(A)(3)  - 

n e g l e c t i n g  a  l e g a l  m a t t e r  e n t r u s t e d  t o  him. These w e r e  

c o n s i d e r e d  by t h e  Cour t  i n  i t s  f i n a l  p e n a l t y .  

A l s o  d i s t i n g u i s h a b l e  i s  t h e  manner i n  which P a d g e t t  

used  h i s  t r u s t  a c c o u n t  f o r  h i s  p e r s o n a l  and b u s i n e s s  

expenses  a s  w e l l  a s  c l i e n t  m a t t e r s .  A t  page 919, t h e  Cour t  

no ted  t h a t  numerousness o f  t h e  check ing  t r a n s a c t i o n s .  

The Complainant  a t t e m p t s  t o  u s e  t h i s  c a s e  on t h e  

p r o p o s i t i o n  t h a t  t h e  Respondent commingled h i s  c l i e n t s '  

funds  w i t h  h i s  own f o r  h i s  convenience .  There  was no e v i d e n c e  

p r e s e n t e d  t o  s u b s t a n t i a t e  such a  c o n c l u s i o n  a s  t h e r e  was i n  

P a d g e t t ,  who used h i s  t r u s t  a c c o u n t  a s  a  combinat ion  p e r s o n a l ,  

o f f i c e  and t r u s t  accoun t .  To t h e  c o n t r a r y ,  Responden t ' s  

c i r c u m s t a n c e  i s  t h a t  h e  d i d  n o t  i n i t i a l l y  p l a c e  t h e  funds  

i n  a  t r u s t  a c c o u n t  and t h e n  d i s b u r s e  t h e  funds  b u t  t h a t  h e  may 

have  used t h e  wrong a c c o u n t  ( o f f  ice a c c o u n t )  f o r  a  d e p o s i t .  

The a b s e n c e  o f  a d e q u a t e  r ecordkeep ing  and t r u s t  p r o c e d u r e s  

was a d m i t t e d  by t h e  Respondent ,  who produced e v i d e n c e  on 

how h e  remedied t h e  problems (R.R.  4 )  . 
C o n t r a r y  t o  t h e  Compla inan t ' s  r e p e a t e d  c o n t e n t i o n  t h a t  

t h e  c l i e n t s  w e r e  harmed f i n a n c i a l l y ,  t h e r e  was no e v i d e n c e  

t o  s u p p o r t  t h a t  c o n c l u s i o n ,  o t h e r  t h a n  t h a t  t e n  (10)  months 

passed  from t h e  d a t e  o f  t h e  d e l i v e r y  of  t h e  check t o  t h e  

Respondent u n t i l  t h e  c l i e n t s  r e c e i v e d  t h e  f u n d s .  The 



a b s e n c e  o f  prompt d e l i v e r y  i s  a  s e p a r a t e  o f f e n s e  f o r  

d which t h e  Respondent i s  b e i n g  p e n a l i z e d .  Fur the rmore ,  

t h e  c l i e n t s  a d m i t t e d  t h a t  due t o  t h e  Responden t ' s  

r e p r e s e n t a t i o n ,  t h e y  r e s i d e d  i n  a  house  r e n t  f r e e  f o r  

a l m o s t  two y e a r s  and r e c e i v e d  t h e i r  $22,000 which had 

been k e p t  from them. (Tr  103-104).  

The ~ l o r i d a  Bar v .   usk kin, 126 So.2d 1 4 2  ( F l a .  1961) 

i s  used  t o  c i t e  a  p r o p o s i t i o n  on which t h e  Respondent 

a g r e e s .  However, t h e  f a c t u a l  a p p l i c a t i o n  t o  Ruskin and 

t h e  Respondent a r e  n o t i c e a b l y  d i f f e r e n t .  Over a  p e r i o d  

of  t i m e  i n  1958,  Ruskin commingled h i s  own f u n d s  w i t h  

s u b s t a n t i a l  sums be long ing  t o  v a r i o u s  c l i e n t s .  

The Complainat  a d m i t s  t h e  d i s t i n g u i s h a b l e  misconduct  

i n  The F l o r i d a  Bar v.  Hunt,  4 4 1  So.2d 618 ( F l a .  1 9 8 3 ) .  • However, Compla inan t ' s  admiss ion  i s  g r e a t l y  u n d e r s t a t e d .  

P r i o r  t o  t h e  c a s e  c i t e d  by Complainant ,  Hunt had r e c e i v e d  

two p r i v a t e  r ep r imands ,  one s i x  ( 6 )  months suspens ion  f o r  

n e g l e c t i n g  a  c l i e n t ' s  a f f a i r s  and had been d i s b a r r e d .  The 

p r i n c i p l e  c i t e d  by t h e  Complainant  is  s t a t e d  i n  t h e  c a s e .  

However, i t s  u s e  a s  a  gu idance  i n  t h i s  c a s e  i s  m i s p l a c e d .  

F u r t h e r ,  Hunt g r o s s l y  n e g l e c t e d  h i s  t r u s t  a c c o u n t s ,  

which is n o t  t h e  c a s e  w i t h  t h e  Respondent.  

On s e v e r a l  o c c a s i o n s  Complainant a p p l i e s  t h e  t e r m  

" g r o s s  n e g l i g e n c e "  t o  Responden t ' s  a c t i o n s  i n  o r d e r  t o  

i n f e r  t h a t  he  committed a  c o n v e r s i o n  and t h a t  h i s  conduc t  

i s  s i m i l a r  t o  t h e  g r o s s  n e g l i g e n c e  of  someone l i k e  Hunt 



or Neely. However, the Referee did not find on any occasion 

e that Respondent's conduct was grossly negligent. The 

absence of such finding would preclude or greatly mitigate 

most of the Complainant's argument and authorities. In order 

to set the premise for its argument and authorities, Com- 

plainant engages in the double negative logic stated on 

page 15 of its brief. Complainant stated "...the Referee 

did not state there was - no gross negligence." If this 

foundation falls, then Complainant argument and authorities 

lose their basis and their value as a guide to this Court. 

That is the case herein. 

Regretfully, much of Complainant's brief is based upon 

factual matters which have been found not to have occurred 

a by the Referee or which by the nature of the Referee's 

findings are eliminated because of a requirement for a 

specific finding, (for example, simple versus gross, dis- 

honesty vs. honesty). The continued use of terms such as 

"apparently", "should have known", "in effect" (Pages 5, 

8, 9, 12, 16") are indicators of the absence of clear 

evidence and the use of "logic fillers" to lead the reader 

to reach a conclusion which is not based on a clear 

foundat ion. 

Complainant is correct in clarifying that Representative 

Gustafson would have testified about Respondent's reputation, 

truth and veracity. The Complainant did not challenge or 

present directly contrary evidence on either Representative 



Gustafson ' s  o r  M r .  George A l l e n ' s  con ten t ions  of Respondent 's  

r e p u t a t i o n  f o r  t r u t h  and v e r a c i t y .  

However, it should remain c l e a r  t h a t  t h e  Bar s t i p u l a t e d  

t o  Respondent 's  e x c e l l e n t  job dur ing  h i s  t e n u r e  a s  a member 

of t h e  Grievance Committee and h i s  devot ion of a " cons ide rab le  

amount of h i s  own t ime t o  h e l p  t h e  F l o r i d a  Bar and t h e  p u b l i c  

a s  a member of t h e  Grievance Committee." (Our emphasis) 

The evidence t h a t  t h e  Complainant submit ted on t h i s  

i s s u e  cen te red  on t h e  E l e c t i o n s  Committee f i n d i n g  of a 

t e c h n i c a l  v i o l a t i o n  wherein Respondent s igned a campaign 

r e p o r t .  However, Respondent t e s t i f i e d  t h a t  he  d i d  n o t  r e c e i v e  

n o t i c e  of a hear ing  on t h e  complaint  ( R .  ) Respondent 's  

s t a t emen t s  a r e  supported by t h e  E l e c t i o n s  Commissions Order,  

which r e f l e c t s  no appearance by Respondent, ( R .  ) and t h e  • news a r t i c l e  a t t a c h e d  t o  t h i s  b r i e f  a s  an  appendix,  i n  

which t h e  E l e c t i o n s  Div is ion  of t h e  S e c r e t a r y  of S t a t e ' s  

o f f i c e ,  which i s  t h e  s t a f f  f o r  E l e c t i o n s  Commission, i s  

proceeding with  i t s  c i v i l  f i n e  process  because it cannot  

f i n d  such people  a s  former Governor Bob Graham o r  Board 

of Regents member Raleigh Green, Jr. 



CONCLUSION 

The factual circumstances in the authorities cited 

by the Complainant are clearly distinguishable from the 

Respondent's circumstances. 
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