
I N  THE SUPREME COURT OF FLORIDA 
(Before a  Referee)  

THE FLORIDA BAR, 1 

Complainant, ) 
CONFIDENTIAL 
The F l o r i d a  Bar 
Case No. 11H84124 

V S .  1 

JAMES C. BURKE, 1 

Respondent. ) 

REPORT OF REFEREE 

The F l o r i d a  Bar f i l e d  charges  

February 2 8 ,  1985. The f i r s t  hear ing  on t h i s  ma t t e r  took p l ace  on 

January 16,  1986, followed by hea r ings  on February 19,  1986 and 

March 2 4 ,  1986. A f t e r  t h e  t r a n s c r i p t s  were d e l i v e r e d  t o  t h e  

Referee ,  t h e  Referee i n d i c a t e d  t o  counsel  f o r  t h e  Bar and 

Respondent i n  a  l e t t e r  da t ed  J u l y  22, 1986 t h a t  she would 

recommend t h a t  respondent be found g u i l t y  of v i o l a t i n g  t h e  Code of 

P ro fes s iona l  R e s p o n s i b i l i t y ,  D i s c i p l i n a r y  Rules 9-102(B) ( 3 ) ,  

9-102  ( B )  ( 4 )  , and F l o r i d a  Bar I n t e g r a t i o n  Rule, A r t i c l e  X I ,  Rule 

1 1 . 0 2  ( 4 )  . The r e f e r e e  asked both  counse l  t o  advise  her  of  any 

recommendations concerning d i s c i p l i n e .  Counsel f o r  t h e  Bar 

responded by Memorandum da ted  August 6 ,  1986 and counse l  f o r  

Respondent had contac ted  t h e  Court  i n  August and October saying 

recommendations would be forwarded. No recommendations have been 

rece ived  t o  d a t e .  

The F a c t s  of t h e  case  a r e  a s  fol lows:  

Respondent r ep resen ted  I v e t t e  and J a n e t  Alvarez beginning 

December, 1980. On June 1 2 ,  1981, t h e  sum o f  $15,000 was r e l e a s e d  

by t h e  Court t o  t h e  Alva rez ' ,  who rece ived  t h e  e n t i r e  sum. On 

October 4 ,  1983, t h e  Court  s igned  an o rde r  d i s b u r s i n g  t h e  amount 

of $8500 t o  James C. Burke, At torney f o r  J a n e t  and I v e t t e  Alvarez.  

The Clerk of  The Court  deducted h i s  f e e s  and d e l i v e r e d  a  check i n  

t h e  amount of $8,380.60 on October 6 ,  1983. M r .  Burke cashed t h e  

check on t h a t  d a t e  and al though it i s  n o t  e n t i r e l y  c l e a r  what 

happened t o  those  sums, M r .  Burke b e l i e v e s  t h a t  some o f  t h e  money 

was pu t  i n t o  h i s  o f f i c e  account and some r e t a i n e d  i n  cash ,  bu t  

knows he d i d  no t  pu t  any i n t o  h i s  t r u s t  account .  There was 



t e s t i m o n y  and e v i d e n c e  adduced a t  t h e  h e a r i n g  t h a t  on October  6 ,  

1983 M r .  Burke d i d  d e p o s i t  c u r r e n c y  and checks  i n  t h e  amount o f  

$6,702.50 i n t o  h i s  t r u s t  a c c o u n t  and t h a t  two d a y s  p r i o r  t o  t h e  

d e p o s i t ,  October  4 ,  1983,  s e n t  a  l e t t e r  t o  Roger H .  S t a l e y ,  Esq. 

c o n t a i n i n g  a check d a t e d  October  3 ,  1984 f o r  t h e  amount o f  

$6,702.50. M r .  Burke m a i n t a i n e d  t h a t  t h i s  sum was s e n t  t o  him by 

Ruth R u s s e l l ,  p u t  th rough  h i s  t r u s t  a c c o u n t  and forwarded t o  M r .  

S t a l e y .  There w e r e  no r e c o r d s  o f  M r .  Burke ' s  o f f i c e  accoun t  

i n t r o d u c e d  i n  ev idence .  

I v e t t e  and J a n e t  Alvarez  t e s t i f i e d  t h a t  M r .  Burke t o l d  them 

t h e y  would have t o  w a i t  90 days  from t h e  d a t e  t h e  o r d e r  was s i g n e d  

t o  c o l l e c t  t h e i r  money. I n  J a n u a r y ,  J a n e t  and I v e t t e  saw M r .  

Burke and he mentioned a 3% d i s c r e p a n c y  i n  t h e  amount o f  t h e  

check.  They b o t h  s a i d  t h i s  was t h e  f i r s t  t i m e  t h e y  had any n o t i c e  

o f  a  3% d e d u c t i o n  and t h a t  t h e y  a g r e e d  t h a t  M r .  Burke s h o u l d  f i n d  

o u t  i f  t h e y  c o u l d  r e c o v e r  t h i s  amount from t h e  Cle rk .  J a n e t  s a i d  

s h e  c a l l e d  i n  February  and t o l d  M r .  Burke t o  f o r g e t  a b o u t  t h e  3% 

d e d u c t i o n  and j u s t  send them a check.  By l e t t e r  d a t e d  March 24, 

1984 t h e  A l v a r e z '  a g a i n  a s k e d  f o r  t h e i r  money. M r .  Burke r e p l i e d  

i n  a  l e t t e r  d a t e d  March 28, 1984, e n c l o s i n g  a t r u s t  a c c o u n t  check 

i n  t h e  amount o f  $6,567.35,  made o u t  t o  J a n e t  Alvarez  and I v e t t e  

Alvarez  . 
J a n e t  t e s t i f i e d  t h e y  r e c e i v e d  t h e  check on March 28, 1984 

and w a i t e d  two weeks b e f o r e  c a s h i n g  it. When t h e  check was 

p r e s e n t e d  t o  M r .  Burke ' s  bank,  it was n o t  honored because  o f  

i n s u f f i c i e n t  funds  i n  t h e  accoun t .  The check was a g a i n  d e p o s i t e d  

and bounced because  o f  i n s u f f i c i e n t  funds .  The A l v a r e z '  

e v e n t u a l l y  r e c e i v e d  t h e i r  monies on August 7 ,  1984, t h e  d a t e  o f  

t h e  Gr ievance  Committee meet ing .  

M r .  Burke t e s t i f i e d  t h a t  when he gave t h e  check d a t e d  March 

27, 1984 t o  J a n e t  and I v e t t e  Alvarez  on March 31,  1984, he  had 

s u f f i c i e n t  funds  i n  t h e  bank t o  c o v e r  t h i s  amount. The t r u s t  

a c c o u n t  r e c o r d s  show t h a t  a  d e p o s i t  i n  t h e  amount o f  $6,000.00 was 

made on A p r i l  2 ,  1984 and t h a t  on A p r i l  1 0 ,  1984 a c h a r g e  back f o r  



t h a t  check was made t o  t h e  accoun t .  M r .  Burke t e s t i f i e d  t h a t  he  

had had problems w i t h  t h e  bank p r e v i o u s l y  and t h o u g h t  t h i s  migh t  

be  a n  e r r o r  on t h e i r  p a r t .  H e  found o u t  w h i l e  back i n  s e s s i o n  

w i t h  t h e  L e g i s l a t u r e  t h a t  t h e  check bounced when it was 

r e d e p o s i t e d .  When h e  g o t  back t o  Miami i n  June ,  h e  t a l k e d  t o  

J a n e t  and I v e t t e  a  few t i m e s  and t h e n  found o u t  t h e y  had f i l e d  a  

g r i e v a n c e  w i t h  t h e  Bar.  On t h e  day o f  t h e  g r i e v a n c e  h e a r i n g ,  

August 7 ,  1984, M r .  Burke gave  them a c a s h i e r ' s  check f o r  

$6,567.35. 

The r e f e r e e  f i n d s  t h a t  Respondent v i o l a t e d  D i s c i p l i n a r y  

Rule 9-102(B) ( 3 )  by n o t  m a i n t a i n i n g  complete r e c o r d s  o f  h i s  

c l i e n t s '  funds  and r e n d e r i n g  a p p r o p r i a t e  a c c o u n t s  t o  them. The 

r e f e r e e  a l s o  f i n d s  t h a t  Respondent i s  g u i l t y  o f  v i o l a t i n g  Rule 

9 -102(B) (4 )  by n o t  prompt ly ,  pay ing  o r  d e l i v e r i n g  t o  t h e  A l v a r e z '  

a s  r e q u e s t e d  by them, t h e  funds  he  r e c e i v e d  from t h e  c o u r t  f o r  

them and t o  which t h e y  w e r e  e n t i t l e d .  Ten months i s  n o t  a  prompt 

d e l i v e r y .  The r e f e r e e  a l s o  f i n d s  t h a t  Respondent i s  g u i l t y  o f  

v i o l a t i n g  A r t i c l e  X I ,  Rule 11.02 ( 4 )  . Inadequa te  r e c o r d s  w e r e  

k e p t ,  no r e c o n c i l i a t i o n s  w e r e  a t t e m p t e d  and w o r s t  o f  a l l ,  t h e  

check from t h e  C o u r t ,  d e s i g n a t e d  f o r  J a n e t  and I v e t t e  Alvarez ,  was 

n o t  even d e p o s i t e d  i n t o  t h e  t r u s t  a c c o u n t ,  and i f  it was, t h e r e  

was no i d e n t i f i c a t i o n  o f  t h e  c l i e n t  f o r  whom t h e  funds  w e r e  

r e c e i v e d ,  t h e  d a t e  on which t h e y  w e r e  r e c e i v e d  ( e x c e p t  t h e  check 

i t s e l f ) ,  t h e  r e a s o n  t h e y  w e r e  r e c e i v e d  o r  any documenta t ion  

whatsoever  r e g a r d i n g  t h e s e  c l i e n t s ,  i n c l u d i n g  t h e  d a t e  on which 

t h e  funds  w e r e  i n i t i a l l y  d i s b u r s e d .  The e n t i r e  a c c o u n t i n g  

p r o c e d u r e s  w e r e  a  shamble. The r e f e r e e  found t h a t  Responden t ' s  

conduc t  d i d  n o t  v i o l a t e  DR-102 ( A )  ( 4 )  , and DR-1-102 ( A )  ( 6 )  because  

a l t h o u g h  he  shou ld  have done a number o f  t h i n g s  v e r y  d i f f e r e n t l y ,  

t h e  i n t e n t  t o  commit f r a u d  o r  d e p r i v e  h i s  c l i e n t s  o f  t h e  money was 

n o t  p r e s e n t ,  a l b e i t  t h e y  w e r e  d e p r i v e d  o f  t h e  u s e  o f  t h e s e  funds  

f o r  t e n  months. Many o f  Responden t ' s  problems a r o s e  from t r y i n g  

t o  m a i n t a i n  h i s  law p r a c t i c e  by h i m s e l f  w h i l e  a t t e n d i n g  t o  

l e g i s l a t i v e  d u t i e s ,  and e x t r e m e l y  shabby a c c o u n t i n g  p r o c e d u r e s .  



Respondent ha s  t r i e d  t o  remedy t h e s e  c o n d i t i o n s  by having 

a n  accoun tan t  moni tor  h i s  a ccoun t ing  p rocedures  and h i s  books and 

by forming a  p a r t n e r s h i p  s o  t h a t  o t h e r  lawyers  can hand le  h i s  

c a s e s  f o r  him wh i l e  he  i s  a t t e n d i n g  l e g i s l a t i v e  s e s s i o n s .  

M r .  Burke h a s  made many c o n t r i b u t i o n s  t o  h i s  community and 

t h e  S t a t e .  The ev idence  p r e s e n t e d  by t h e  Bar showing t h a t  he  was 

f i n e d  f o r  v i o l a t i o n s  o f  t h e  e l e c t i o n  laws was addressed  by M r .  

Burke who t e s t i f i e d  t h a t  he  was n o t  n o t i c e d  a t  h i s  new a d d r e s s  f o r  

t h e  hea r ing  and i n  f a c t ,  d i d  n o t  appear  

The r e f e r e e  recommends t h a t  James C. Burke be supended from 

t h e  p r a c t i c e  o f  law i n  F l o r i d a  f o r  a  p e r i o d  o f  n i n e t y  days  (90) 

and t h a t  he  pay t h e  F l o r i d a  Bar an  amount of  $1,904.49, which 

c o n s t i t u t e s  t h e  c o s t s  i n c u r r e d  i n  t h i s  m a t t e r .  I n  a d d i t i o n ,  t h e  

r e f e r e e  recommends t h a t  M r .  Burke pay J a n e t  and I v e t t e  Alvarez ,  

i n t e r e s t  a t  t h e  r a t e  o f  1 2 %  p e r  y e a r  f o r  t h e  t e n  (10) month p e r i o d  

d u r i n g  which t h e y  w e r e  dep r ived  o f  t h e  u s e  o f  t h e i r  $6,567.35. 

Th is  amounts t o  $687.09. Respondent should  n o t  be r e - i n s t a t e d  

a f t e r  t h e  n i n e t y  day suspens ion  p e r i o d  u n t i l  t h i s  amount i s  pa id .  

R e s p e c t f u l l y  submi t ted ,  

a t r i c i a  W .  C o c a l i s  
C i r c u i t  Judge 

Copies Furnished:  

Pau l  A. Gross,  Branch S t a f f  Counsel 
Rober t  L .  McKinney, Respondent ' s  Counsel 
John T. Ber ry ,  S t a f f  Counsel 



I f i n d  t h e  fo l l owing  c o s t s  w e r e  r easonab ly  i n c u r r e d  by t h e  
F l o r i d a  B a r .  

Cour t  Repor te r  Costs a t  Refe ree  Leve l  
(Sa l ange r  Repor t ing  S e r v i c e )  

Cour t  Repor te r  C o s t s  a t  Grievance Committee Level  
(Fierman Repor t ing  S e r v i c e )  

A d m i n i s t r a t i v e  Cos t s  ( F l a .  Bar I n t e g r .  Rule 11.06 (9 )  ( 5 )  : 

Referee  Level  
Gr ievance  Committee Level  

T r a v e l  Expenses f o r  Bar Counsel :  

TOTAL : $1,904.49 


