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I. THE IMPOSITION OF THE DEATH SENTENCE I S  I N  VIOLATION OF THE EIGHTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION. 

Appe l l an t  i n  i t s  i n i t i a l  b r i e f  c i t e d  Enmund v .  F l o r i d a ,  458 U.S. 782, 

102 S.Ct. 3368, 73 L.Ed. 2nd 1140 (1982) which concluded t h a t  a  v i o l a t i o n  o f  

t h e  E igh th  and Four teenth Amendments t o  t h e  Un i t ed  S ta tes  C o n s t i t u t i o n  occurs 

when a death sentence i s  imposed upon an i n d i v i d u a l  who n e i t h e r  k i l l s ,  a t -  

tempts t o  k i l l ,  o r  i n t ends  t o  k i l l ,  b u t  who a i d s  and a b e t t s  a  f e l o n y  i n  t h e  

course o f  which a murder i s  committed by a co - f e l on .  

Appel lee, i n  response, c i t e s  Cabana v. Bu l l ock ,  38 Cr.L. 3093 (1986) f o r  

t h e  p r o p o s i t i o n  t h a t  i f  e i t h e r  a  j u r y ,  t r i a l  judge o r  s t a t e  a p p e l l a t e  c o u r t  

determines t h a t  t h e  defendant k i l l e d ,  at tempted t o  k i l l ,  i n tended t o  k i l l  o r  

knew l e t h a l  f o r c e  was contemplated, then  t h a t  d e c i s i o n  should n o t  be d i s -  

tu rbed .  Fur ther ,  Appel lee a p p l i e d  t h e  above p r i n c i p l e  t o  t h e  f a c t s  i n  t h e  

i n s t a n t  case and concludes t h a t  because t h e  t r i a l  judge made c e r t a i n  s t a t e -  

ments t h a t  t h e  defendant was an a c t i v e  p a r t i c i p a n t  i n  t h e  c r ime and knew t h a t  

a  gun would be c a r r i e d ,  t h a t  h i s  d e c i s i o n  i s  f i n a l  under Cabana as s a t i s f y i n g  

t h e  requi rements o f  Enniund. 

Such an ex tens ion  and i n t e r p r e t a t i o n  o f  Cabana i s  erroneous and ill- 

founded because under Appel lee 's  i n t e r p r e t a t i o n ,  t h e r e  would be no purpose 

f o r  a p p e l l a t e  c o u r t s  o f  rev iew.  A t r i a l  judge, adop t ing  Appe l lee 's  l o g i c ,  

cou ld  s imp ly  read  i n t o  t h e  reco rd  t h e  necessary f a c t s  which would s a t i s f y  

Enmund and t h i s  f i n d i n g  cou ld  n o t  and would n o t  be d i s tu rbed .  

Rather, i t  i s  Appe l l an t ' s  con ten t i on  t h a t  Cabana i s  l i m i t e d  t o  f ede ra l  

habeas corpus rev iew  and has no a p p l i c a t i o n  t o  t h i s  p a r t i c u l a r  s tage o f  

proceedings p r e s e n t l y  be fo re  t h i s  c o u r t .  Cabana s tands f o r  t h e  p r o p o s i t i o n  

t h a t  Enmund f i n d i n g s  o f  f a c t  need n o t  be made by e i t h e r  t h e  j u r y  a t  t h e  

g u i l t - i n n o c e n c e  phase o f  t h e  t r i a l  o r  t h e  t r i a l  judge a t  t h e  p e n a l t y  phase, 



bu t  may ins tead be made by a  rev iewing cour t ;  t h a t  a  federa l  cour t ,  ins tead 

o f  rev iewing such a  f i n d i n g  i n  t he  f i r s t  instance on habeas corpus rev iew o f  

a  s t a t e  c o n v i c t i o n  should issue a  w r i t  and leave t o  the  s t a t e  t h e  choice o f  

imposing an a l t e r n a t i v e  punishment o r  ob ta in ing  the  r e q u i s i t e  determinat ion 

from i t s  own cour ts .  

Moreover, i t  i s  Appe l lan t ' s  content ion  t h a t  t he  t r i a l  judge's s t a t e -  

ments a t  most, represent  a  f i n d i n g  t h a t  t he  defendant, by l e g a l  d e f i n i t i o n ,  

a c t u a l l y  k i l l e d .  We are now a t  t he  stage where we are asking t h i s  c o u r t  t o  

rev iew s a i d  f i n d i n g s  f o r  a  f i n a l  s t a t e  de terminat ion  as t o  whether Enmund has 

been s a t i s f i e d  f o r  Enmund holds t h a t  t he  Eighth Amendment does more than 

r e q u i r e  t h a t  a  defendant upon whom the  death sentence i s  imposed be l e g a l l y  

respons ib le  f o r  a  k i l l i n g  as a  mat te r  o f  s t a t e  law; i t  requ i res  t h a t  he 

h imse l f  have a c t u a l l y  k i l l e d ,  attempted t o  k i l l  o r  intended t h a t  l e t h a l  f o rce  

be used. 

As s ta ted  i n  Appe l lan t ' s  i n i t i a l  b r i e f ,  t h e  evidence i s  c l e a r  t h a t  t he  

defendant n e i t h e r  k i l l e d ,  attempted t o  k i l l ,  o r  intended t h a t  l e t h a l  f o rce  

would be employed. Indeed, t he  prosecutor i n  h i s  c l o s i n g  argument conceded 

t h a t  there  e x i s t e d  no evidence i n  t he  record  t h a t  Appe l lan t  ever attempted t o  

take  l i f e  o r  contemplated t h a t  l i f e  would be taken. As s ta ted  i n  Cabana: 

Enmund, by cont ras t ,  irr~poses a  ca tego r i ca l  r u l e :  a  person who has 
n o t  i n  f a c t  k i l l e d ,  attempted t o  k i l l  o r  intended t h a t  a  k i l l i n g  
take p lace o r  t h a t  l e t h a l  f o rce  be used may not  be sentenced t o  
death. (Emphasis added) 

Appe l lan t  i s  now asking t h i s  c o u r t  t o  rev iew the  t r i a l  cou r t ' s  f i n d i n g s  

t o  determine i f  Enmund has been s a t i s f i e d .  It i s  Appe l lan t ' s  p o s i t i o n  t h a t  

Enmund has n o t  been s a t i s f i e d .  Fur ther ,  i t  appears t h a t  Appel lee does no t  

understand t h e  cou r t ' s  ho ld ing  i n  Cabana, bu t  a t  t he  very l e a s t  t he  i n t e r p r e -  



tation of Cabana offered by Appellee is misplaced and inappropriate at this 

time. 



THE TRIAL COURT IMPROPERLY INSTRUCTED THE JURY ON THE OPERATION OF 
FLORIDA'S CAPITAL PUNISHMENT STATUTE REQUIRING REVERSAL OF THE 
DEATH PENALTY. 

Appel lee i n  i t s  answer b r i e f  asser ts  t h a t  Appel lant  had argued i n  i t s  

b r i e f  t h a t  t h e  t r i a l  c o u r t  should have i n s t r u c t e d  t h e  j u r y  t h a t  t h e  aggravat- 

i n g  circumstances must outweigh the  m i t i g a t i n g  circumstances. I n  doing so, 

Appel lee has obv ious ly  m is in te rp re ted  Appe l lan t ' s  argument and there fore ,  the  

reference t o  Kennedy v. State, 455 So.2d 351 (1984), i s  inappropr ia te .  

The t h r u s t  o f  Appe l lan t ' s  content ion  i s  t he  same as was propounded i n  

Arango v. State,  411 So.2d 172 (F la.  1982) i n  t h a t  t h e  judge improper ly  

i n s t r u c t e d  t h e  j u r y  when i t  s ta ted  on two separate occasions t h a t  t he  m i t i -  

g a t i n g  circumstances must outweigh the  aggravat ing circumstances i n  order  t o  

j u s t i f y  a  l i f e  sentence. While i t  i s  t r u e  t h a t  t h i s  c o u r t  i n  Arango found no 

v i o l a t i o n  o f  t h e  due process clause, i t  appears t h a t  t h i s  dec i s ion  was based, 

a t  l e a s t  i n  pa r t ,  on the  f a c t  t h a t  t he  t r i a l  judge i n  t h a t  case subsequently 

remedied the  i n f i rmed  i n s t r u c t i o n  by g i v i n g  several c o r r e c t i v e  i n s t r u c t i o n s .  

A  d i f f e r e n t  r e s u l t ,  i n  a l l  p r o b a b i l i t y ,  would have been rendered i n  

Arango i f ,  as i n  the  case a t  bar, no such c o r r e c t i v e  i n s t r u c t i o n s  had been 

g iven.  Th is  conclus ion i s  borne out  and exempl i f ied  when the  c o u r t  s tated:  

I n  t h e  present  case, t h e  j u r y  i n s t r u c t i o n ,  i f  g iven alone, may 
have conl'l i c t e d  w i t h  t h e  p r i n c i p l e s  o f  law enunciated i n  Mullaney 
and Dixon.. . . . These standard j u r y  i n s t r u c t i o n s  taken as a  whole 
show no r e v e r s i b l e  e r r o r  was committed. (Emphasis added) id. a t  
174. 

Because the  c o n s t i t u t i o n a l l y  i n f i rmed  i n s t r u c t i o n s  were g iven by the  

t r i a l  judge, i t  i s  Appe l lan t ' s  content ion  t h a t  such an understanding on the  

p a r t  o f  the  j u r y  was an impermissable a l l o c a t i o n  o f  t h e  proper burden o f  

p roo f .  



With regard t o  Appel lee's content ion  t h a t  t h i s  i ssue i s  n o t  p rope r l y  

be fore  t h e  c o u r t  because o f  a  l a c k  o f  an o b j e c t i o n  t o  the  complained o f  

i n s t r u c t i o n s ,  Appe l lan t  concedes t h a t  t he re  are instances wherein a  p a r t y  may 

n o t  argue on appeal t h e  g i v i n g  o r  f a i l u r e  t o  g i v e  a  p a r t i c u l a r  j u r y  i n s t r u c -  

t i o n  unless t h e  p a r t y  objected i n  t he  t r i a l  cou r t .  Appe l lan t  argues, how- 

ever, t h a t  t h i s  i s  n o t  such an instance due t o  t h e  f a c t  t h a t  t he  e r r o r  

complained o f  i s  fundamental. The F i r s t  D i s t r i c t  Court o f  Appeals i n  Timmons 

v. State, 448 So.2d 1048 (F la.  1 s t  DCA 1984) s tated,  when speaking t o  the  

l a c k  o f  an o b j e c t i o n  by t r i a l  counsel t h a t :  

An except ion e x i s t s  where i t  i s  shown t h a t  t he  e r r o r  complained o f  
i s  fundamental, i .e., e r r o r  which goes t o  the  foundat ion o f  t h e  
case o r  goes t o  t h e  m e r i t s  o f  t h e  cause o f  ac t ion .  i d .  a t  1049. 

Appe l lan t  asser ts  t h a t  no th ing  can be more fundamental than t h e  de te r -  

minat ion  and u l t i m a t e  dec i s ion  t o  take  one's l i f e .  

a While Appel lee c i t e s  Foster  v. State, 436 So.2d 56 (F la.  1983) f o r  t he  

p r o p o s i t i o n  t h a t  a  l a c k  o f  a  t i m e l y  ob jec t i on  c o n s t i t u t e s  a  f a i l u r e  t o  p re -  

serve t h e  issue f o r  review, i t  i s  imperat ive t o  note t h a t  t he  complained o f  

i n s t r u c t i o n  i n  Foster  concerned the  t r i a l  c o u r t ' s  i n s t r u c t i o n  on second 

degree murder du r ing  the  g u i l t  phase o f  t h e  t r i a l .  Appe l lan t  asser ts  t h a t  

t h e  i n s t r u c t i o n  du r ing  t h e  pena l ty  phase o f  t he  t r i a l  reaches t h a t  l e v e l  

wherein an e r r o r  i n  such instances w o ~ ~ l d  be fundamental, g i v i n g  r i s e  t o  the  

except ion enunciated i n  Timmons, thereby necess i ta t i ng  t h a t  t he  death sen- 

tence imposed be vacated. 



111. THE AGGRAVATING CIRCUMSTANCES FOUND BY THE COURT WERE INSUFFICIENT a SO AS TO JUSTIFY THE IMPOSITION OF THE DEATH PENALTY. 

Appel lee asser ts  t h a t  t h e  t r i a l  c o u r t  p rope r l y  found t h e  aggravat ing 

circumstance t h a t  t h e  defendant had been p rev ious l y  conv ic ted  o f  another 

c a p i t a l  f e l o n y  o r  o f  a  f e l o n y  i n v o l v i n g  t h e  use o f  t h r e a t  o r  v io lence t o  t h e  

person. I n  doing so, Appel lee c i t e s  McCray v. State,  395 So.2d 1145 (F la.  

1980) i n  which t h i s  c o u r t  d i d  indeed ho ld  t h i s  aggravat ing f a c t o r  can be 

proven by e i t h e r  t h e  e n t r y  o f  a  p l e a  o r  a  f i n d i v g  o f  g u i l t  by a  j u r y .  Ap- 

p e l l e e  however, f a i l s  t o  d iscuss t h e  obvious c o n f l i c t  e x i s t i n g  between t h e  

McCray case and t h e  case o f  W i l l  i a~ i i s  v. State,  386 So.2d 538 (F la.  1980) 

c i t e d  by Appe l lan t  i n  h i s  i n i t i a l  b r i e f .  I n  Wi l l iams,  t h e  t r i a l  judge i n  

f i nd i r rg  t h i s  aggravat ivg circumstance t o  e x i s t ,  r e l i e d  on t h e  defendant 's 

pre-sentence i n v e s t i g a t i o n  r e p o r t  which c i t e d  numerous a r r e s t s  and conv ic -  

t i o n s  o f  severa l  f e l o n i e s  i n v o l v i n g  t h e  use o f  f o r c e  o r  t h r e a t  o f  v i o lence  t o  

t h e  person. Th i s  c o u r t  found t h a t  t h e  S ta te  had f a i l e d  t o  c a r r y  i t s  burden 

and t h a t  t h e  judge should no t  have considered t h i s  circumstance i n  h i s  sen- 

tence which was based s o l e l y  on i n fo rma t i on  conta ined i n  t h e  pre-sentence 

i n v e s t i g a t i o n  r e p o r t .  

Appe l lan t  now argues t h a t  i f  the re  e x i s t s  a  d i s t i n c t i o n  between t h e  

f a c t s  and circumstances o f  Wi l l iams and those i n  t h e  i n s t a n t  case, t h a t  i t  i s  

one w i thou t  a  d i f f e r e n c e .  There i s  no measurable d i f f e r e n c e  between a  t r i a l  

judge cons ider ing  a  s i n g l e  change o f  p lea  document s tanding alone, and con- 

s i d e r i n g  a  pre-sentence i n v e s t i g a t i o n  r e p o r t  which in forms t h a t  t h e  defendant 

had p rev ious l y  been conv ic ted  o f  several  f e l o n i e s .  

It i s  Appe l lan t ' s  con ten t ion  t h a t  a  change o f  p lea  document i s  no more 

compel l ing than a  v e r i f i e d  pre-sentence i n v e s t i g a t i o n  r e p o r t  and hence, an 

obvious c o n f l  i c t  e x i t s  between t h e  McCray and W i l l  iams dec is ions .  Appel l  an t  



now asks t h i s  c o u r t  t o  r e s o l v e  t h i s  c o n f l i c t  and hence fo r th ,  r e q u i r e  t h e  

S t a t e  t o  prove t h i s  aggrava t ing  c i rcumstance by more competent evidence than  

a mere u n v e r i f i e d  change o f  p l e a  document which cannot be s a i d  t o  s a t i s f y  t h e  

burden o f  p r o v i n g  t h i s  aggrava t ing  c i rcumstance beyond a reasonable doubt .  

Such a requi rement  would seem t o  be mandated i n  l i g h t  o f  t h e  grave sentence 

sought t o  be imposed by t h e  S t a t e  on t h e  defendant.  

Appe l lee  concedes t h a t  t h e  mere f a c t  o f  a  death does n o t  suppor t  t h e  

w i tness  e l i m i n a t i o n  aggrava t ing  circumstance, b u t  argues t h a t  because t h e  

defendant had s t a t e d  t h a t  he and h i s  co-defendant wa i t ed  u n t i l  t h e  owner o f  

t h e  s t o r e  was alone, t h a t  t h e  b a s i s  f o r  a  f i n d i n g  o f  t h i s  aggrava t ing  c i rcum- 

s tance has been es tab l i shed .  Such an argument t o t a l l y  ignores  t h e  d i c t a t e s  

o f  Menendez v .  S ta te ,  368 So.2d 1278 (F la .  1979) and Armstrong v. S ta te ,  

399 So.2d 953 (F la .  1981) p r e v i o u s l y  c i t e d  i n  Appe l l an t ' s  i n i t i a l  b r i e f  i n  

which t h i s  c o u r t  c l e a r l y  h e l d  t h a t  an i n t e n t  t o  avo id  a r r e s t  i s  n o t  p resen t  

i n  t h e  case o f  a  1  ay wi tness,  when i t  i s  c l e a r l y  shown t h a t  t h e  dominant o r  

o n l y  mot ive  f o r  murder was t h e  e l i m i n a t i o n  o f  wi tnesses.  (emphasis added) 

It i s  e n t i r e l y  poss ib l e ,  i f  n o t  probable t h a t  t h e  v i c t i m  would n o t  have 

been k i l l e d  i f  n o t  f o r  h i s  r e s i s t a n c e  t o  t h e  robbery.  There were no d i scus -  

s i ons  between t h e  defendant and h i s  co-defendant as t o  even a p o s s i b l e  

k i l l i n g  o f  t h e  v i c t i m .  Moreover, Jackson had no reason t o  be1 i e v e  t h a t  h i s  

co-defendant b r o t h e r  would k i l l  no r  d i d  t h e r e  e x i s t  any evidence t h a t  he 

in tended t o  k i l l  when he en te red  t h e  s t o r e  w i t h  Jackson. Indeed, i f  

Appe l l  ee's argument i s  f o l l  owed t o  i t s  1  o g i c a l  conc lus ion,  then  every robbery  

where t h e  robbers  d e s i r e  t o  commit t h e i r  c r ime w i t h  no wi tnesses p resen t  and 

a death r e s u l t s ,  would s a t i s f y  t h e  requi rements o f  t h i s  p a r t i c u l  a r  

aggrava t ing  circumstance. Such an argument v i o l a t e s  t h e  p r i n c i p l e s  



enunciated i n  R i l e y  v. S ta te ,  366 So.2d 19 (F la .  1978) and every  o t h e r  such 

case deal  i n g  w i t h  t h e  s u b j e c t  o f  t h i s  p a r t i c u l a r  aggrava t ing  circumstance. 

Appe l lee  asse r t s  t h a t  t h e  murder i n  t h e  i n s t a n t  case was e s p e c i a l l y  

heinous, a t r o c i o u s  o r  c r u e l ,  and i n  suppor t  t h e r e o f  argues t h a t  t h e  v i c t i m  

was sho t  d i r e c t l y  i n  l i n e  w i t h  h i s  h e a r t  and l i n g e r e d  i n  p a i n  f o r  severa l  

minutes.  T h i s  argument i s  ex t reme ly  weak i n  l i g h t  o f  t h e  cases p r e v i o u s l y  

c i t e d  by Appe l l an t  i n  h i s  i n i t i a l  b r i e f .  I n  p a r t i c u l a r ,  Kampff v. S ta te ,  371 

So.2d 1007 (F la .  1979) where t h e  defendant d i r e c t e d  a  p i s t o l  sho t  s t r a i g h t  t o  

t h e  head o f  t h e  v i c t i m  a f t e r  c a r e f u l l y  p l ann ing  he r  murder. 

I n  a d d i t i o n ,  cases c i t e d  by Appel lee i n  suppor t  o f  t h i s  c o n t e n t i o n  a re  

d i s t i n g u i s h a b l e .  I n  Washington v. S ta te ,  362 So.2d 658 (F la .  1978), t h e  

defendant sho t  and repea ted l y  stabbed f o u r  separate v i c t i m s  caus ing t h e  death 

o f  one, b l  i n d i  ng one, caus ing b rea th ing  d i f f i c u l t i e s  i n  another,  and render -  

@ i n g  t h e  l a s t  i n  a  comatose, permanent vegetable s t a t e .  

I n  Funchess v. S ta te ,  341 So.2d 762 (F la .  1976), t h e  defendant i n  a  

c l e a r  e f f o r t  t o  accompl ish t h e  c r ime o f  robbery,  s y s t e m a t i c a l l y  stabbed and 

c u t  t h e  t h r o a t s  o f  t h r e e  people, k i l l i n g  two w i t h  t h e  l o n e  s u r v i v o r  be ing  

bad l y  mangl ed . 
I n  Kn igh t  v. S ta te ,  338 So.2d 201 (F la .  1976), t h e  v i c t i m s ,  husband and 

w i f e  were each sho t  through t h e  neck a t  c l o s e  range w i t h  a  r i f l e .  T h i s  c o u r t  

found i t  a  c l o s e  c a l l  as t o  t h i s  aggrava t ing  c i rcumstance i n  t h a t  dea th  was 

a lmost  ins tantaneous as t o  each v i c t i m .  The c o u r t  concluded however t h a t  

because t h e  v i c t i m s  were under cont inuous s t r a i n  f o r  hours preceding t h e  

k i l l  i n g s  and f ea red  f o r  t h e i r  1  i v e s  a t  every  i ns tance  f o r  such a  l o n g  p e r i o d  

o f  t ime, t h a t  t h e  c r ime was p a r t i c u l a r l y  c r u e l ,  heinous and a t r o c i o u s .  

The f a c t s  -in t h e  i n s t a n t  case revea l  t h a t  t h e  v i c t i m  d i e d  f rom a  s i n g l e  

gunshot wound t o  t h e  abdominal area w i t h o u t  any a d d i t i o n a l  f a c t s  be ing 



present .  Such circumstances unquest ionably,  do n o t  r i s e  t o  t h e  l e v e l  r e -  

qu i red  t o  f i n d  t h e  aggravat ing circumstance o f  especia l  l y  heinous, a t roc ious  

o r  c r u e l .  

Appe l lan t  has p rev ious l y  conceded i n  h i s  i n i t i a l  b r i e f  t h a t  t h e  murder 

was committed w h i l e  t h e  defendant was an accomplice i n  a robbery. It i s  

again asser ted under Rembert v .  State, 455 So.2d 337 (F la.  1984) t h a t  a 

sing1 e aggravat ing circumstance, s tanding alone cannot warrant  t h e  impos i t i on  

o f  t h e  death sentence. 



I V .  THE FACTS IN  THE CASE AT BAR DO NOT WARRANT THE IMPOSITION OF THE 
DEATH PENALTY UNDER APPROPRIATE PROPORTIONALITY REVIEW. 

I n  an e f f o r t  t o  convince t h i s  Court t h a t  death i s  t he  appropr ia te  sen- 

tence, Appel 1 ee focuses excl  u s i  ve l y  on t h e  presence o f  aggravat ing c i  rcum- 

stances w i t h  l i t t l e  importance g iven t o  the  mandatory p r o p o r t i o n a l i t y  rev iew 

t h a t  i s  requ i red .  The r e a l  quest ion presented i n  t h i s  p a r t i c u l a r  p o i n t  o f  

appeal i s  whether Appe l lan t ' s  death sentence i s  warranted i n  1 i g h t  o f  o the r  

murder cases i n  which the  defendant rece ived l i f e  imprisonment which unargu- 

ably ,  i s  a f a r  more reaching argument than i s  a mere balancing o f  aggravat ing 

versus m i t i g a t i n g  circumstances. 

I n  support o f  t h e i r  argument, Appel lee c i t e s  James v. State,  453 So.2d 

786 (Fla.,  1984) where t h i s  Court found the  evidence s u f f i c i e n t  t o  support 

t he  j u r y ' s  f i n d i n g s  and a f f i rmed defendant's death sentence. 

a It i s  Appe l lan t ' s  content ion  t h a t  the  James case i s  d i s t i n g u i s h a b l e  from 

t h e  f a c t s  i n  t he  i n s t a n t  case i n  t h a t  Joel James was an a c t i v e  p a r t i c i p a n t  i n  

two separate c r i m i n a l  episodes; t he  shoot ing and robbery o f  M r .  Satey and the  

subsequent murder o f  Mrs. Satey. There i s  no quest ion b u t  t h a t  James contem- 

p l a t e d  t h a t  l e g a l  f o rce  might  be used when he and h i s  co-defendent entered 

the  Satey residence a f t e r  t he  a l ready near f a t a l  shoot ing o f  M r .  Satey. 

The f a c t s  i n  t he  i n s t a n t  case, however, c l e a r l y  revea l  t h a t  t he  v i c t i m  

was shot i n  a spontaneous fash ion  w i thou t  any forewarning and i t  cannot be 

sa id  t h a t  Jackson intended o r  contemplated t h a t  l e g a l  f o r c e  might  be used o r  

t h a t  l i f e  might  be taken. 

Appel lee a l so  c i t e s  t h e  cases o f  H a l l  v. State,  403 So.2d 1321 (Fla.,  

1981), R u f f i n  v. State,  397 So.2d 277 (Fla.,  1981) and Barc lay v. State,  343 

So.2d 1266 (Fla.,  1977) as examples o f  equa l l y  cu lpable co-defendants. These 

• cases 1 i kewise, are e a s i l y  d i s t i ngu i shab le .  



I n  Barclay, both the  defendant and h i s  co-defendants se t  o u t  on the  

evening i n  quest ion w i t h  the  so le  i n t e n t  t o  k i l l .  The evidence c l e a r l y  

es tab l ished t h a t  Barc l  ay repeatedly  stabbed t h e  v i c t i m  w i t h  a k n i f e  and t h a t  

h i s  co-defendant, Dougan, subsequently executed the  v i c t i m  by shoot ing him 

t w i c e  i n  t he  head. I n  both H a l l  and Ru f f i n ,  t h e  evidence c l e a r l y  es tab l ished 

t h a t  t he  k i l l i n g  was n o t  spontaneous but  was the  r e s u l t  o f  a common scheme i n  

a n a t u r a l  foreseeable sequence. I n  add i t i on ,  i t  i s  important  t o  note t h a t  

t he  r e l a t i v e  c u l p a b i l i t y  o f  each defendant i n  these cases was d i f f i c u l t  t o  

determine because t h e  on l y  evidence t h a t  R u f f i n  was t h e  one who had a c t u a l l y  

shot  t h e  c i v i l i a n  v i c t i m  came from H a l l ' s  s e l f - s e r v i n g  statements t o  a deputy 

s h e r i f f .  

I n  t h e  i n s t a n t  case, Nathaniel  Jackson had no i n t e n t  t o  k i l l  when he 

entered t h e  hardware s t o r e  on the  date i n  quest ion.  Moreover, t he  evidence 

a c l e a r l y  es tab l ished t h a t  Jackson d i d  n o t  k i l l  and d i d  no t  know a k i l l i n g  

would take  p lace u n t i l  h i s  co-defendant b ro the r  shot t h e  v i c t i m  which ac ts  

were p r e c i p i t a t e d  when the  v i c t i m  unexpectedly grabbed him. 

When v iewing the  f a c t s  i n  t he  case a t  bar  w i t h  p a r t i c u l a r  a t t e n t i o n  

being p a i d  t o  Jackson's i n d i v i d u a l  c u l p a b i l i t y ,  and comparing them t o  the  

f a c t s  i n  t h e  cases c i t e d  by Appe l lan t  i n  h i s  i n i t i a l  b r i e f  as we l l  as cases 

c i t e d  by Appellee, i t  i s  c l e a r  t h a t  t he  pena l ty  imposed upon him i s  unconst i  - 

t u t i o n a l l y  d i sp ropo r t i ona te  t o  t h e  cr ime he committed and h i s  death sentence 

should be vacated. 
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