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STATEMENT OF THE CASE A I D  FACTS 

While agreeing genera l ly  wi th  a p p e l l a n t ' s  Statement 

of t h e  Case and Fac t s ,  appel lee  suggests  t h a t  the  most compre- 

hensive,  and appropr ia t e ,  statement of t h e  f a c t s  i n  t h i s  case 

i s  found i n  t h i s  c o u r t ' s  p r i o r  opinion of T e f f e t e l l e r  v .  S t a t e ,  

439 So. 2d 540 (Fla .  1983). The i n s t a n t  appeal represents  one 

fol lowing a r e s  entencing proceeding, as mandated by such opinion;  

i n  such proceeding, the  s t a t e  d id  not  formally re in t roduce  a l l  

of the  evidence presented a t  t h e  f i r s t  t r i a l ,  although a good 

deal  was presented  f o r  a second time, and some new testimony 

was presented by both the  s t a t e  and defense.  

I n  addi t ion  t o  c a l l i n g  such witnesses  as  were necessary 

t o  f a m i l i a r i z e  t h e  jury with t h e  homicide f o r  which appe l l an t  was 

being sentenced, and a wi tness  from Tennessee concerning appe l l an t  ' s  

p r i o r  convict ion and escape from custody therefrom, t h e  s t a t e  

introduced i n t o  evidence phys ica l  e x h i b i t s  p e r t a i n i n g  t o  appel- 

l a n t ' s  p r i o r  convict ions of v io lence ,  to-wi t :  h i s  1980 convict ion 

of  aggravated a s s a u l t  and h i s  murder convict ion from Texas (R 

352-5; 411-421; 435-7; 1120-1136; 1171). The s t a t e  a l s o  c a l l e d  

s e v e r a l  eyewitnesses t o  t h e  Texas murder, as w e l l  as a p s y c h i a t r i s t  

who had examined appel lan t  (R 365-387; 388-406; 757-775 ; 776-7) ; 

t h e  r epor t  of y e t  another doctor was a l s o  formally introduced 

(R 1204-6). The defense c a l l e d  i t s  own exper t  wi tness ,  D r .  Krop, 

a s  we l l  as  a number of p r i son  workers f a m i l i a r  with a p p e l l a n t ' s  

behavior while  inca rce ra ted  (R 525-631; 637-644; 645-6; 647 ; 725- 

a 30).  Appellant himself t e s t i f i e d  a t  t h e  sentencing hear ing .  



Appellant r a i s e s  seven i s sues  i n  t h i s  appeal from the  

imposit ion of h i s  new sentence of death,  following affirmance of 

h i s  convict ion f o r  f i r s t  degree murder and remand f o r  resentencing 

i n  T e f f e t e l l e r  v .  S t a t e ,  supra.  Several  of these  poin ts  a r e  not  

adequately preserved f o r  a p p e l l a t e  review. S p e c i f i c a l l y ,  although 

appe l l an t  claims t h a t  i t  was r e v e r s i b l e  e r r o r  t o  introduce i n t o  

evidence the  charging document r e l a t i n g  t o  one of h i s  p r i o r  con- 

v i c t i o n s  f o r  v i o l e n t  crimes, he o f fe red  no ob jec t ion  t o  i t s  

admission. S imi la r ly ,  although appel lan t  now ob jec t s  t o  c e r t a i n  

comments by t h e  prosecutor  during c los ing  argument, he in terposed  

no ob jec t ion  a t  t h e  t ime. Neither of these  poin ts  r a i s e  funda- 

mental e r r o r .  • Appellant a l s o  r a i s e s  two po in t s  r e l a t i n g  t o  jury  se-  

l e c t i o n .  He f i r s t  claims t h a t  he was denied ind iv idua l  v o i r  d i r e  

of  the  prospect ive  j u r o r s ,  although t h e  judge made i t  p l a i n  t h a t  

appel lan t  had only t o  renew h i s  reques t  i f  such was t r u l y  des i red .  

Appellant a t t a c k s  t h e  excusal of four  j u r o r s ,  una l t e rab ly  opposed 

t o  the  death penal ty ,  on grounds which no cour t  has found per- 

suas ive  . 
Appellant a l s o  challenges t h e  admission i n t o  evidence 

of a  photograph of the  v i c t i m ' s  body and t h e  den ia l  of h i s  motion 

t o  d i squa l i fy  t h e  t r i a l  judge. The photograph was r e l e v a n t ,  given 

t h e  scope of evidence admissible i n  a  c a p i t a l  sentencing proceeding, 

and a p p e l l a n t ' s  challenge t o  t h e  judge was s i x  years  too l a t e ,  

a unaccompanied by the  r e q u i s i t e  a f f i d a v i t s  and l e g a l l y  i n s u f f i c i e n t .  



a Appel lant ' s  f i n a l  a t t a c k  i s  upon the  sentence i t s e l f .  

As he concedes, t h e r e  were th ree  v a l i d  aggravating circumstances. 

Judge Foxman was wi th in  h i s  prerogat ive  i n  f ind ing  no mi t iga t ing  

f a c t o r s ,  and t h e  i n s t a n t  sentence should be aff i rmed.  



POINT I 

DENIAL OF APPELLANT'S MOTION FOR 
DISQUALIFICATIOW OF JUDGE AND AP- 
POIWTMENT OF SPECIAL PROSECUTOR 
WAS NOT ERROR. 

ARGUMENT 

On December 28, 1984 a p p e l l a n t  f i l e d  a  motion,  pursuant  

t o  F l o r i d a  Rule o f  Criminal  Procedure 3 .230,  s t a t i n g  t h a t  he  f e l t  

t h a t  bo th  t h e  judge and p rosecu to r  were p r e j u d i c e d  a g a i n s t  him, 

i n  t h a t  on January 18,  1979, t h e  Volusia  County Bar Assoc i a t i on ,  

of  which bo th  were members, had o f f e r e d  an "award" f o r  t h e  appre- 

hension and t r i a l  of t h e  murderer of Peyton Moore, t h e  v i c t i m  i n  

t h i s  c a s e ;  t h i s  motion w a s  s i gned  by a p p e l l a n t ,  and accompanied 

by a c e r t i f i c a t e  of  good f a i t h  s i g n e d  by a p p e l l a n t ' s  counse l ,  as 

w e l l  as an a f f i d a v i t  from a p p e l l a n t ,  and documents from t h e  Bar 

Assoc i a t i on  (R 1017-23) . The motion was c a l l e d  up f o r  a h e a r i n g  

on January 7,  1985, a t  which time a p p e l l a n t  t e s t i f i e d ,  c la iming 

t h a t  h e  had l e a r n e d  o f  t h e  e x i s t e n c e  of t h e  reward "sometine i n  

1979 o r  e a r l y  1980" and t h a t  h e  had t o l d  h i s  then-appointed 

a t t o r n e y  t o  i n v e s t i g a t e  i t ,  t o  no a v a i l ,  t h e  l a t t e r  t e l l i n g  him 

t h a t  t h e r e  was no such reward (R 888-9). A t  t h i s  p o i a t ,  c e r t a i n  

p r i o r  test imony of  a p p e l l a n t ' s  w a s  brought  t o  h i s  a t t e n t i o n .  

S p e c i f i c a l l y ,  on October 13,  1980 a p p e l l a n t  had  t e s t i f i e d  a t  a 

h e a r i n g  h e l d  on h i s  motion f o r  change o f  venue p r i o r  t o  h i s  

t r i a l  and conv ic t ion  i n  t h i s  c a s e ,  t h a t  h e  w a s  w e l l  aware of  t h e  

e x i s t e n c e  o f  t h e  reward o f f e r e d  by t h e  Bar Assoc i a t i on  and t h a t  

i t  had been awarded t o  t h e  v i c t i m ' s  widow (R C91-5). Judge 

Foxman denied t h e  motion, f i n d i n g  i t  t o  b e  unt imely and l e g a l l y  



i n s u f f i c i e n t  (K 895-6, 1053-4).  

Appel lant  contends t h a t  t h i s  r u l i n g  i s  e r roneous ,  be- 

cause  i n  L iv ings ton  v .  S t a t e ,  441 So.2d 1063 ( F l a .  1983),  t h i s  

c o u r t  a l l e g e d l y  n o t  orilly h e l d  t h a t  d i s q u a l i f i c a t i o n  motions a r e  

s u f f i c i e n t  i f  premised upon a  de fendan t ' s  s u b j e c t i v e  f e a r  of 

p r e j u d i c e ,  b u t  a l s o  because Livings  t on  a l l e g e d l y  excuses such 

inconvenien t  p rocedura l  f a c t o r s  as  un t ime l ines s .  Appellee r e -  

s p e c t f u l l y  d i s a g r e e s ,  and contends t h a t  L iv ings ton  w a s  n o t  i n -  

tended t o  be  r ead  so  as t o  r e q u i r e  t h a t  a l l  motions f o r  d i s q u a l i -  

f i c a t i o n ,  however d e f e c t i v e ,  be  g ran ted ,  as  a p p e l l a n t  appa ren t ly  

b e l i e v e s  . A d d i t i o n a l l y ,  f a r  from excusing a l l  compliance wi th  

t h e  r u l e s  o f  c r i m i n a l  procedure ,  Livings  t on  r e i t e r a t e d  t h e  formal 

requirements  f o r  no t ions  f o r  d i s q u a l i f i c a t i o n ,  n o t i n g  t h a t  i n  

a d d i t i o n  t o  be ing  t ime ly ,  such motions had t o  con ta in  a  v e r i f i e d  

s t a t emen t  o f  t h e  s p e c i f i c  f a c t s  which i n d i c a t e  b i a s  o r  p r e j u d i c e  

r e q u i r i n g  d i s q u a l i f i c a t i o n ;  t h e  c o u r t  exp res s ly  no ted  t h a t  Rule 

3.230 r e q u i r e d  two a f f i d a v i t s  s  t a t i n g  t h a t  t h e  p a r t y  making t h e  

motion f o r  d i s q u a l i f i c a t i o n  would n o t  be  a b l e  t o  r e c e i v e  a  f a i r  

t r i a l  b e f o r e  t h e  judge p r e s e n t l y  a s s igned .  

I n  a d d i t i o n  t o  be ing  l e g a l l y  i n s u f f i c i e n t ,  t h e  i n s t a n t  

motion w a s  untimely and lacked  t h e  r e q u i s i t e  accompanying a f f i d a v i t s  ; 

Rule 3.233 (c)  r e q u i r e s  t h a t  motions t o  d i s q u a l i f y  b e  f i l e d  no l e s s  

than  t e n  days p r i o r  t o  t h e  proceeding involved ,  un less  good cause 

i s  shown. I n  prev ious  c a p i t a l  c a s e s ,  t h i s  cou r t  has  n d t  over-  

looked such d e f i c i e n c i e s  i n  a f f i r m i n g  t h e  o r d e r s  of  d e n i a l  ren-  

dered i n  t h e  c i r c u i t  c o u r t .  - See Heiney v .  S t a t e ,  447 So. 2ii 210 

a ( F l a .  1984);  Jones v .  S t a t e ,  411 So.2d 165 (F l a .  1982).  Appel- 



l a n t ' s  explanat ion t h a t  t h e  s ix-year  delay i n  making t h e  motion 

i s  excusable,  because i n  essence the  proceeding below was a new 

t r i a l ,  i s  unconvincing, and ha rd ly  compatable with the  l i m i t e d  

purpose of the  remand - sub judice .  Addi t ional ly ,  the  a f f i d a v i t s  

accompanying the  i n s t a n t  motion were i n s u f f i c i e n t ,  i n  t h a t  one 

was from appe l l an t  himself and t h a t  no o the r  persons a l l eged ly  

be l ieved t h a t  appe l l an t  could no t  rece ive  a f a i r  t r i a l  before  

Judge Foxman, on the  b a s i s  of h i s  membership i n  the  Volusia 

Bar Associat ion.  The judge was c o r r e c t  i n  f ind ing  the motion 

untimely, and h i s  order  of den ia l  should be affirmed on t h a t  

b a s i s .  -- See a l s o  Adler v .  S t a t e ,  382 So. 2d 1298 (Fla .  3d DCA 

1980) ; Giuliano v .  Wainwright, 416 So. 2d 1180 ( F l a .  4th DCA 

1952), motion found untimely where defendant knew of grounds 

f o r  motion e ighteen  months beforehand. 

Fur ther ,  the  motion was l e g a l l y  i n s u f f i c i e n t .  I n  h i s  

b r i e f ,  appe l l an t  contends t h a t  t h i s  c o u r t ' s  p r i o r  dec is ion  of 

Bundy v .  Rudd, 366 So. 2d 440 (Fla .  1978) precludes any consider- 

a t i o n  of the  mer i t s  of  the  motion by t h e  e f f e c t e d  judge, and * 

t h a t  Judge Foxman v i o l a t e d  such r u l e  i n  denying t h e  i n s t a n t  

motion. This i s  i n c o r r e c t .  T r i a l  judges have always r e t a i n e d  

t h e  a b i l i t y  t o  deny motions f o r  d i s q u a l i f i c a t i o n  which f a i l  t o  

show t h a t  t h e  movant has a well-grounded f e a r  of not  rece iv ing  

a f a i r  t r i a l  a t  t h e  hanis  of the  pres id ing  judge. It i s  not  an 

adjudica t ion  on the  mer i t s  t o  f i n d  a motion l e g a l l y  i n s u f f i c i e n t ;  

Judge Foxman d id  no t  d ispute  the  f a c t  t h a t  a reward was o f f e r e d  

f o r  those  a s s i s t i n g  i n  the  apprehension and t r i a l  of the  murderer 

of Peyton Moore, nor d id  he deny t h a t  he was a member of the  



Volusia Bar Associat ion.  

The i n s t a n t  r u l i n g  i n  accordance with such precedents 

of t h i s  cour t  as  Tafero v .  S t a t e ,  403 So. 2d 355 (F la .  198 i ) ,  

Suarez v .  S t a t e ,  95 F l a .  42, 115 So. 53.9 (1928) and S t a t e  ex r e 1  

Brown v .  Dewell, 131 Fla .  566, 179 So. 695 (1938). I n  Tafero,  

t h e  defendant moved f o r  d i s q u a l i f i c a t i o n  of t h e  judge because 

he was a  former highway patrolman, and the v ic t im i n  t h a t  case 

was, s i m i l a r l y ,  a  t rooper .  This court  found t h a t  Tafero had 

presented nothing t o  warrant  the  judge's d i s q u a l i f i c a t i o n ,  and 

appel lee  f inds  a p p e l l a n t ' s  f e a r s  i n  t h i s  case equal ly groundless .  

S imi lar ly ,  i n  Dewell, t h i s  cour t  recognized t h a t  d i s q u a l i f i c a t i o n  

motions could be denied where "fr ivolous o r  f anc i fu l " ,  and 

appel lee  again suggests  t h a t  such i s  the  r e s u l t  sub jud ice .  

a The f a c t  t h a t  l o c a l  a t torneys  pa id  over a  sum of money t o  the  

widow of t h e  v ic t im i n  t h i s  case says nothing as  t o  the  a b i l i t y  

of the  present  judge t o  p res ide  i m p a r t i a l l y  over a p p e l l a n t ' s  

t r i a l .  This was not  an ins tance  i n  which the re  was any personal 

animosity a l l eged  between the  judge and appe l l an t  o r  t h e  judge 

and appe l l an t  ' s  counsel,  compare Livings ton,  and appel lan t  has 

f a i l e d  t o  demonstrate r e v e r s i b l e  e r r o r  as  t o  t h i s  p o i n t .  



POINT 11 

NO FUNDAMENTAL ERROR OCCURRED I N  
RZFEKENCE 'TO THE ADMISSION I N T O  
EVIDZNCC OF THE CHARGIHG DOCUMZNT 
PERTAINING TO ONE OF APPELLANT ' S 
PRIOR CONVICTIOYS FOR CRIMES OF 
V I  OLEL~CE 

P r i o r  t o  t r i a l ,  appel lan t  moved i n  l imine t o  exclude 

from evidence t h e  f a c t  t h a t  he had previously been charged with 

t h e  of fense  of sexual  b a t t e r y ,  i n  v i o l a t i o n  of s e c t i o n  794.011(3) 

F lo r ida  S t a t u t e s  (19 77) ; appe l l an t  had been brought t o  t r i a l  on 

t h i s  charge and convicted of t h e  l e s s e r  of fense  of aggravated 

a s s a u l t ,  one of t h e  two p r i o r  convict ions u t i l i z e d  by t h e  s t a t e  

i n  e s t a b l i s h i n g  t h e  ex i s t ence  of t h a t  aggravating f a c t o r  of 

p r i o r  convictions f o r  crimes of v io lence ,  pursuant Co s e c t i o n  

a 921.141(5) (b) F lo r ida  S t a t u t e s  (1977) (R 12-15). The s t a t e  drew 

t h e  c o u r t ' s  a t t e n t i o n  t o  t h i s  c o u r t ' s  dec is ion  of Morgan v .  S t a t e ,  

415 So. 2d 6 (F la .  1962), and t h e  motion was denied (R 14-15). 

Subsequently i n  t h e  proceeding, t h e  information was introduced 

i n t o  evidence without objec t ion  (R 360-1). Addi t ional ly ,  a f u l l  

t r a n s c r i p t  of a p p e l l a n t ' s  t r i a l  i n  t h a t  case was admitted,  and 

appe l l an t  discussed t h e  inc iden t  during h i s  testimony (R 1 1 7 1 ;  

749-50). 

Appellant has f a i l e d  t o  demonstrate any e r r o r .  Morgan 

c l e a r l y  h e l d  t h a t  a charging document, which gave r i s e  t o  a p r i o r  

convict ion f o r  a v i o l e n t  crime, was admissible ,  even i f  t h e  con- 

v i c t i o n  was f o r  a crime of a l e s s e r  degree than t h a t  charged. 

This court  noted t h a t  such was re l evan t  not  only t o  f u l l y  appr ise  

t h e  jury of t h e  background of t h e  defendant 's  p r i o r  convict ion,  



a b u t  t h a t  such was a l s o  r e l e v a n t  t o  r e b u t  any a l l e g a t i o n  t h a t  t h e  
- 

defendant lacked a h i s t o r y  of c r imina l  a c t i v i t y .  Morgan i s  i n  

accord  wi th  such r e c e n t  precedents  o f  t h i s  c o u r t  a s  P e r r i  v .  

S t a t e ,  441 So. 2d 606 ( F l a .  1983) , wherein t h i s  c o u r t  no ted  t h a t  

t h e  d e t a i l s  o f  a p r i o r  f e lony  invo lv ing  t h e  u se  o r  t h r e a t  o f  

v i o l e n c e  i s  p rope r ly  admi t ted  i n  c a p i t a l  s en t enc ing  proceedings  . 
Inasmuch as t h e  j u r y  w a s  p r e sen ted  wi th  a f u l l  t r a n s c r i p t  of 

t h e  t r i a l  as ev idence ,  t h e r e  i s  no reason  t o  b e l i e v e  t h a t  they 

would g ive  undue a t t e n t i o n  t o  t h e  charge i t s e l f ,  as opposed t o  

t h e  conv ic t ion ,  and a p p e l l a n t  had every oppor tun i ty  t o  p u t  t h e  

evidence i n  c o n t e x t .  Morgan c o n t r o l s  sub j u d i c e ,  and t h e  i n s t a n t  
7 

sen tence  should b e  a f f i rmed .  

F i n a l l y ,  i t  i s  ques t ionab le  whether any c la im o f  e r r o r  

e has  been p re se rved  - sub j u d i c e ,  i n  t h a t  a p p e l l a n t  i n d i c a t e d  a 

l a c k  of o b j e c t i o n  t o  t h e  admission of  t h e  in format ion  a t  i s s u e .  

Courts have h e l d  t h a t  one who l o s e s  a  p r e - t r i a l  motion - i n  l imine  

must s t i l l  contemporaneously o b j e c t  a t  t h e  t ime t h e  con te s t ed  

evidence i s  admi t ted  a t  t r i a l  i n  o rde r  t o  p re se rve  any c la im of  

e r r o r .  See Crespo v .  S t a t e ,  379 So. 2d 191  ( F l a .  4 th  DCA 1980) ; 

German v .  S t a t e ,  379 So.2d 1013 ( F l a .  4 th  DCA 1980).  Such 

approach seems comparable w i t h  t h a t  r ega rd ing  p r e s e r v a t i o n  of 

e r r o r  adopted by t h i s  cou r t  i n  Parker  v .  S t a t e ,  456 So.2d 436 

(F l a .  1984),  and t h e  i n s t a n t  s en t ence  should  b e  a f f i rmed .  



NO FUNDAMENTAL ERROR OCCURRED DURING 
THE PROSECUTOR'S CLOSING ARGUMENT 

P r i o r  t h e  t h e  sentencing ~ r o c e e d i n g ,  appe l l an t  moved 

f o r  ind iv idua l  v o i r  d i r e ,  on t h e  grounds t h a t  i t  would be pre-  

j u d i c i a l  f o r  t h e  ven i re  as a  whole t o  l e a r n  of a p p e l l a n t ' s  

p r i o r  death sentence;  t h e  p a r t i e s  a n t i c i p a t e d  t h a t  a  good per -  

centage of t h e  panel would already know the  h i s t o r y  of the  

case (R IS-20). Appellant s t a t e d  t h a t  a t  the  time he d id  not  

f e e l  t h a t  a  j u r o r ' s  knowledge of t h e  p r i o r  sentence would be 

grounds f o r  challenge f o r  cause,  but  s t i l l  wished t o  prevent 

mdue spreading of t h e  word (R 19-21). Judge Foxman s t a t e d  t h a t  

he would begin t h e  v o i r  d i r e  c o l l e c t i v e l y  and t h a t  a p p e l l a n t ' s  

motion could be renewed a t  any time, i f  circumstances warranted 

i t  (R 21-2). 

Af te r  such pronouncement, the  p a r t i e s  continued t o  

discuss  what r o l e ,  i f  any, the  p r i o r  sentence should play i n  

t h e  i n s t a n t  proceeding (R 23) .  Judge Foxman s t a t e d  t h a t  he  

probably would not  dec lare  a  m i s t r i a l  i f  i t  came out t h a t  the re  

had been a  p r i o r  recommendation and imposit ion of t h e  death 

penal ty i n  t h e  case,  but  t h a t  t h e  mat ter  should not become a  

f e a t u r e  of t h e  proceeding (R 23) .  Both counsel ind ica ted  agree- 

ment with t h i s  r u l i n g  (R 23).  During t h e  t r i a l ,  by appe l l ee ' s  

count, t h e  ex i s t ence  of the  p r i o r  death sennence was d isc losed  

twice.  During r e d i r e c t  examination, concerning h i s  a c t i v i t i e s  

i n  p r i son ,  appe l l an t  s ta ted .  t h a t  he had been ha r rassed  by one 

p a r t i c u l a r  j  a i l o r ,  who would t aun t  him with such remarks a s ,  



a "You s t i l l  a l i v e ?  Aren ' t  you dead y e t ? " ,  and "Why don ' t  you go 

ahead and hang yourself  up? Graham's going t o  make hamburger 

out  of you i n  t h a t  e l e c t r i c  c h a i r .  " (R 751) . Addi t ional ly ,  

D r .  Barnara, i n  descr ib ing  h i s  interview wi th  appe l l an t ,  s t a t e d  

t h a t  appel lan t  had t o l d  him t h a t  he [ T e f f e t e l l e r ]  had had a 

jury t r i a l ,  "was found g u i l t y ,  received t h e  death penal ty ,  " was 

sentenced and s e n t  t o  the  F lo r ida  S t a t e  Pr ison ,  and t h a t  sub- 

sequent ly h i s  case was heard on appeal and remanded back f o r  

a  r e s e n t e n c i n g  (R 761) (emphasis suppl ied)  . No ob jec t ion  was 

in terposed  t o  e i t h e r  of these  s ta tements  (R 755, 761). 

During the  s t a t e  ' s  c los ing  argument, the  following 

took p lace :  

Another concern and caut ion  t h a t  needs t o  
be pointed out  t o  you i s  t h i s :  You have been 
made aware, i n i t i a l l y ,  through the  testimony 
of D r .  Krop, I b e l i e v e ,  and then subsequently 
through items o r  documents t h a t  have been i n t r o -  
duced i n t o  evidence t h a t ,  i n  f a c t ,  t h a t  defen- 
dant a f t e r  the  f i r s t  t r i a l  received t h e  death 
penal ty and ended up on death row. 

You have a l s o  been made aware of the  f a c t  
i n  the  i n i t i a l  i n s t r u c t i o n s ,  as w e l l  as during 
the  v o i r  d i r e  examination t h a t  because of c e r t a i n  
t echn ica l  l e g a l  reasons t h e r e  was the  determi- 
n a t i o n  made t h a t ,  i n  f a c t ,  a  new sentencing 
hear ing  had t o  be he ld .  Thus the  reason f o r  
you being impaneled. 

It i s  very important f o r  t h i s  defendant, 
f o r  you, pe r sona l ly ,  knowing t h a t  you want t o  
solemnly follow your oa th  under the  law, i t  i s  
very important f o r  you t o  r e a l i z e  t h a t  you must 
not  i n  any way l e t  t h e  f a c t  t h a t  t h e r e  was 
formerly imposed a  death penal ty inf luence  you 
i n  r e tu rn ing  a  advisory recommendation of the  
death penal ty i n  t h i s  case,  because t h a t  would 
be  improper. You should not  specu la te  on the  
reasons why t h e  former death penal ty was imposed. 
And you should not  consider t h a t  f a c t  as evidence 
f o r  t h e  purposes of making your decis ion as t o  
whether o r  no t  t h e  aggravat ing o r  mi t iga t ing  
circumstances e x i s t  i n  t h i s  case.  



On the  o the r  hand and by the  same token i t  
would be improper f o r  you t o  assume by v i r t u e  of 
t h e  f a c t  t h a t  a  new sentencing hear ing  has been 
ordered,  i t  would be improper f o r  you t o  assume 
t h a t ,  i n  f a c t ,  t he  death penal ty i s  inappropr ia te  
by v i r t u e  of t h e  f a c t  t h a t  t h e r e  had been a  send- 
ing back of t h e  case f o r  a  new sentencing hear ing .  

So, i n  o the r  words, you should not  specu la te ,  
you should not  consider  a t  a l l  t h e  developments 
i n  t h a t  regard t h a t  l e d  t o  t h i s  new sentencing 
hear ing .  And you must not  specu la te ,  you must 
not  discuss  i t ,  and i n  t h e  f i n a l  ana lys i s  no t  
consider  i t .  You have been i n s t r u c t e d  and you 
w i l l  be i n s t r u c t e d ,  aga in ,  t h a t  you must consider 
the  evidence t h a t  you heard i n  t h e  courtroom during 
t h i s  sentencing hea r ing ,  and i t  a lone ,  as  t h a t  
evidence r e l a t e s  t o  aggravat ing and mi t iga t ing  
circumstances i n  determining whether o r  not  your 
advisory recommendation should be death o r  should 
be l i f e  without a  recommendation of pa ro le  f o r  
twenty-five yea r s .  

(R 805-7) .  No ob jec t ion  was in terposed  t o  any por t ion  of the  

s t a t e ' s  argument. 

a Appellant argues on appeal t h a t  the  cour t  below allowed 

t h e  prosecutor  t o  emphasize t h e  f a c t  t h a t  the  f i r s t  jury had 

recommended death,  desp i t e  t h e  f a c t  t h a t  a t  no t i n e  "was i t  

e l i c i t e d  t h a t  appe l l an t  had been on death row." (Brief of 

Appellant a t  19 ) .  There a r e  a  number of things wrong with 

a p p e l l a n t ' s  argument. F i r s t  of a l l ,  as noted above, t h e  f a c t  

t h a t  appe l l an t  had been previously sentenced t o  death was a  

f a c t  known t o  t h e  jury through testimony . Secondly, a p p e l l a n t ' s  

content ions notwithstanding, t h e r e  i s  noth ing  i n  t h e  record 

i n d i c a t i n g  t h a t  t h e  f a c t  t h a t  the  o r i g i n a l  sentence followed a  

jury  recommendation of death,  as opposed t o  an overr ide  by the 

judge, was made known t o  t h i s  ju ry ;  t h e  prosecutor  scrupulously 

r e f e r r e d  t o  t h e  f a c t  of t h e  death sentence a lone ,  and not  i t s  

@ o r i g i n .  Third,  i t  should be apparent t h a t  the  prosecutor  did 



a n o t  v i o l a t e  t h e  s p i r i t  of t h e  c o u r t ' s  r u l i n g ,  i n  t h a t ,  f a r  from 

emphasizing t h e  m a t t e r ,  he  s t r e n u o u s l y ,  and p r o p e r l y ,  urged t h e  

j u r y  n o t  t o  cons ide r  i t  i n  t h e i r  d e l i b e r a t i o n s  a t  a l l ;  a p p e l l a n t  

acquiesced i n  t h e  r u l i n g  below, t o  t h e  e f f e c t  t h a t  mere mention 

of  t h e  s en t ence  would n o t  b e  grounds f o r  a  m i s t r i a l ,  and h i s  

sudden change o f  p o s i t i o n  on appea l  has  y e t  t o  b e  expla ined .  

F u r t h e r ,  i t  i s  h a r d  t o  f a u l t  t h e  t r i a l  judge f o r  "allowing" t h e  

p rosecu to r  t o  do o r  n o t  do anyth ing  i n  t h i s  m a t t e r ,  i n  t h a t  

appella. i l t  made no o b j e c t i o n  below and never  p re sen ted  t h i s  ma t t e r  

t o  t h e  t r i a l  c o u r t  f o r  a d j u d i c a t i o n  

This c o u r t  ha s  c o n t i n u a l l y  h e l d  t h a t  f a i l u r e  t o  o b j e c t  

t o  a  p r o s e c u t o r ' s  c l o s i n g  argument waives any a t t a c k  upon such 

argument i n  t h e  absence o f  fundamental e r r o r ,  a s  f a r  a s  a p p e l l a t e  

a p r e s e r v a t i o n  i s  concerned. See Parker  v .  S t a t e ,  s u p r a ;  Johnson - 
v .  S t a t e ,  442 So.2d 185 (F la .  1983);  Wilson v .  S t a t e ,  436 So.2d 

908 ( F l a .  1983);  S t a t e  v .  Cumbie, 350 So.2d 1031 ( F l a .  1980);  

Clark v .  S t a t e ,  363 So. 2d 331 ( F l a .  1978).  I n  Rose v .  S t a t e ,  

461 So. 2d 84 ( F l a .  1984) , t h i s  c o u r t  r e c e n t l y  exp res s ly  de- 

c l i n e d  t o  f i n d  a  "death sen tence  except ion"  t o  t h e  p r e s e r v a t i o n  

requirerhent.  -- See a l s o  Burr v .  S t a t e ,  466 So.2d 1051 ( F l a .  1985).  

Appel lant  has  simply f a i l e d  t o  demonstrate t h a t  t h e  above con- 

s t i t u t e d  fundamental e r r o r  and a s  such,  t h i s  c o u r t  must r ega rd  

t h i s  argument a s  waived. Compare Davis v .  S t a t e ,  461 So. 2d 67 

(F l a .  19 64) . 

Indeed,  a p p e l l a n t  has  come forward wi th  no precedent  

f o r  t h e  p r o p o s i t i o n  t h a t  knowledge of  a  de fendan t ' s  p r i o r  sen-  

@ t ence  would i r r e p a r a b l y  t a i n t  h i s  subsequent s en t enc ing  j u r y ;  



a h e  has  s i m i l a r l y  f a i l e d  t o  demonstrate t h a t  had such p o i n t  been 

preserved ,  i t  would be  one ilpon which r e l i e f  would b e  g r a n t e d .  

Even were t h e r e  any precedent  i n  t h i s  a r e a ,  i t  i s  doubt fu l  t h a t  

such cases  would be  a p p l i c a b l e  i n  an  i n s t a n c e  such as t h i s  - sub 

j u d i c e ,  where t h e  defense ,  a p p a r e n t l y ,  " l e t  t h e  c a t  o u t  o f  t h e  

bag" f i r s t ,  and where t h e  p rosecu to r  a f f i r m a t i v e l y  urged t h e  

j u ry  t o  - d i s r e g a r d  t h e  m a t t e r .  This p o i n t  h a s  n o t  been preserved  

f o r  review,  and a p p e l l a n t  has  f a i l e d  t o  demonstrate r e v e r s i b l e  

e r r o r .  The j u r y  i n  t h i s  cause  had more than  adequate  evidence 

upon which t o  b a s e  t h e i r  recormendation o f  dea th ,  and t h e  i n s t a n t  

s en t ence  should  b e  a f f i rmed .  



POINT I V  

EXCUSAL OF FOUR PROSPECTIVE JURORS 
FOR CAUSE, WHO WERE UXALTERABLY 
OPPOSED TO THE DEATH PENALTY, WAS 
NOT ERROR 

During t h e  v o i r  d i r e  i n  t h i s  case ,  four  prospect ive  

j u r o r s ,  who s t a t e d  t h a t  they were unal te rably  opposed t o  the  

death pena l ty ,  and would be unable t o  follow t h e  judge's i n s  t ruc -  

t i o n  t o  consider  a l l  sentencing a l t e r n a t i v e s ,  were excused f o r  

cause (R 53, 72, 98. 103). On appeal ,  appel lan t  contends t h a t  

t h i s  excusal v i o l a t e d  t h e  t e rns  of Witherspoon v .  I l l i n o i s ,  391 

U.S. 510, 88 S.Ct .  1770, 20 L.Ed.2d 776 (1968), desp i t e  the  

f a c t  t h a t  each j u r o r  s t a t e d  t h a t  he  o r  she could not  vote  f o r  

t h e  death penal ty under any circumstance. This po in t  i s  p a t e n t l y  

a without  mer i t .  See a l s o  Wainwright v .  Wit t ,  -- U .  S. , 105 S.Ct .  

844 (1985) ; Brumbley v .  S t a t e ,  453 So. 2d 381 (Fla .  1984) ; Herring 

v .  S t a t e ,  446 So.2d 1049 (Fla .  1984); Johnson v .  S t a t e ,  438 So.2d 

774 ( F l a .  1963). Addi t ional ly ,  the  ex ten t  t o  which appe l l an t  

s p e c i f i c a l l y  objec ted  t o  t h e  e:rclusion of any j u r o r  on the grounds 

of f a i l u r e  t o  comply with Witherspoon i s  extremely doubt fu l ,  and 

appel lee  contends t h a t  much of t h i s  argument i s  not  properly 

before  t h i s  cour t .  Compare White v .  S t a t e ,  446 So. 2d 1031 (Fla .  

1984) . 
Appellant d id ,  however, have a  s tanding  ob jec t ion  t o  

t h e  excusal  of any j u ro r  una l t e rab ly  opposed t o  the  death penal ty ,  

on the  b a s i s  t h a t  such v i o l a t e d  h i s  r i g h t  t o  be t r i e d  by a  f a i r  

c ross-sec t ion  of  t h e  community. This cour t  has previously r e -  

a j e c t e d  such argument. See Caruthers v .  S t a t e ,  465 So. 2d 496 



a (F l a .  1384) ; Copeland v .  S t a t e ,  457 So. 2d 1312 ( F l a .  1984).  

F u r t h e r ,  t h e  r a i s i n g  of t h i s  argument i n  t h i s  p a r t i c u l a r  case  

i s  i n a p p r o p r i a t e ,  i n  a t  l e a s t  two r e s p e c t s .  

The i n s t a n t  proceeding was a  r e - sen tenc ing ;  t h e r e  was 

no t r i a l .  Appel lan t  wishes t o  have on t h e  pane l  j u r o r s  who 

could on ly  v o t e  h i s  way, inasmuch as none would even cons ide r  

t h e  death  p e n a l t y ,  and sen tenc ing  was t h e  only i s s u e  b e f o r e  

them; such j u r o r s  could spend t h e i r  time o u t s i d e  t h e  courtroom 

and m a i l  i n  t h e i r  v e r d i c t s ,  f o r  a l l  t h e  a t t e n t i o n  t h a t  they 

would pay t h e  proceedings  o r  i n s t r u c t i o n s  . Appel lee  knows of 

no reason  why t h e  c o n s t i t u t i o n  would d i c t a t e  t h a t  such b i z a r r e  

s c e n a r i o  e x i s t s ,  and f u r t h e r  n a i n t a i n s  t h a t  even a p p e l l a n t  i s  

unwi l l i ng  t o  c a r r y  h i s  own argument t o  i t s  l o g i c a l ,  o r  i l l o g i c a l ,  

0 extreme. Judge Foxman excused f o r  cause  two p r o s p e c t i v e  j u r o r s  

who s t a t e d  t h a t  they  could  n o t  cons ide r  l i f e  imprisonrr'ent as 

a  p o t e n t i a l  v e r d i c t ,  i n  t h a t  a l l  t hose  convic ted  o f  f i r s t  uegree 

murder should r e c e i v e  t h e  dea th  p e n a l t y  au toma t i ca l ly  (R 64-91; 

108-111). I f  a p p e l l a n t  t r u l y  wished a j u r y  r e p r e s e n t i n g  a l l  

f a c e t s  of  t h e  community, he  would be  r a i s i n g  a s  a  p o i n t  on appea l  

t h e  exc lus ion  of  t h e s e  p r o s p e c t i v e  j u r o r s ,  as w e l l  as  t h e  o t h e r  

f o u r .  The i n s t a n t  s en t ence  should  be  a f f i rmed .  



POINT V 

INTRODUCTION I N T O  EVIDENCE OF STATE'S 
E X H I B I T  {I6 WAS NOT ZRROR 

P r i o r  t o  the  formal taking of  testimony, the  prosecutor  

brought f o r t h  much of the  phys ica l  evidence which he intendea t o  

in t roduce .  S p e c i f i c a l l y ,  the  a s s i s t a n t  s t a t e  a t torney  p ro f fe red  

two photographs of the  v i c t i m ' s  body, which had apparent ly been 

admitted i n t o  evidence a t  a p p e l l a n t ' s  t r i a l ,  i n  order  t o  prove, 

from t h e  wounds, t h a t  fo rce  o r  v io lence  had been used by appel- 

l a n t  (R 421-2). The p rosecu to r ' s  content ion was t h a t  sach ev i -  

dence was admissible t o  prove t h a t  the  i n s t a n t  homicide had been 

comrilitted during a  robbery o r  attempted robbery, so  as t o  es tab-  

l i s h  t h e  ex i s t ence  of t h a t  aggravating f a c t o r  s e t  out  i n  s e c t i o n  

921.141(5) (d) F lo r ida  S t a t u t e s  (1977) (R 422). Appellant objec ted  

on the  b a s i s  t h a t  the  photographs, only one of which was t o  be 

admitted,  were unduly p re jud icca l  and inflammatory. Finding t h a t  

i t  was necessary f o r  the  s t a t e  t o  f a m i l i a r i z e  the  jury wi th  a l l  

of t h e  circumstances of the  i n s t a n t  homicide, Judge Foxman 

allowed one photograph t o  be admit ted .  (R 424-5). Following the  

photograph ' s  admission, t h e  judge r e i t e r a t e d  the  b a s i s  f o r  h i s  

r u l i n g  on t h e  record  ( R  434-5; 425-6). 

Appellant argues t h a t  admission of t h e  photograph i s  

an e r r o r  of such magnitude t o  mandate a  new sentencing hear ing .  

It  i s ,  perhaps,  not  inappropr ia te  t o  quote from t h i s  c o u r t ' s  

r ecen t  dec is ion  of Henderson v .  S t a t e ,  463 So. 2d 196, 200 (Fla .  

1985), wherein an i s s u e  was r a i s e d  pe r t a in ing  t o  a l l eged ly  in -  

flammatory photograph of murder v ic t ims ;  t h i s  cour t  noted t h a t  



a not  only should i t  no t  be presumed t h a t  ju ro r s  a r e  misled by 

gruesome photographs, but  t h a t  "[Tlhase whose work products a r e  

murdered human beings should expect t o  be confronted by photo- 

graphs of t h e i r  accomplishments . " Appellant has f a i l e d  t o  

demonstrate t h a t  t h e  admission of t h e  i n s t a n t  photograph cons t i -  

t u t e s  r e v e r s i b l e  e r r o r .  

Inasmuch as  t h e  photograph was admitted a t  a p p e l l a n t ' s  

t r i a l ,  and appe l l an t  never r a i s e d  such i s s u e  as  a po in t  on appeal 

i n  re ference  t o  h i s  convict ion,  appel lee  quest ions the  p ropr ie ty  

of the  i n s t a n t  c l a i n  of e r r o r .  Compare Riley v .  S t a t e ,  413 So.2d 

1173 (Fla .  1982). Fur ther ,  appel lee  can s e e  no reason why t h i s  

sentencing jury should be denied a p iece  of evidence which t h e i r  

predecessors a t  t h e  o r i g i n a l  sentencing,  and t r i a l ,  had f o r  t h e i r  

use .  It must be  recognized t h a t  s e c t i o n  921.141(1) F lo r ida  

S t a t u t e s  (19 77) provides t h a t  i n  a c a p i t a l  sentencing proceeding, 

evidence may be presented as  t o  any mat ter  which the  cour t  deems 

re levan t  t o  the  na tu re  of  the  crime and t h a t  any evidence which 

t h e  cour t  deems probat ive  may be rece ived ,  regardless  of i t s  

a d m i s s i b i l i t y  under the  exclusionary r u l e s  of evidence.  - See 

a l s o  S t a t e  v .  Dixon, 283 So.2d 1 (Fla .  1973); Alvord v .  S t a t e ,  

322 So. 2d 5;; (F la .  1975) ; Elledge v .  S t a t e ,  346 So. 2d 998 (Fla .  

1977). 

The photograph sub jud ice  was r e l e v a n t .  It hardly  

seems provocative t o  l e t  a sentencing jury see  a photograph of 

the  murder v ic t im,  when such jury  has been assembled t o  impose 

sanc t ion  upon the  p e r p e t r a t o r  of such crime. Because t h i s  jury 

had no t  s a t  through a p p e l l a n t ' s  e n t i r e  t r i a l ,  and heard a l l  of 



t h e  evidence, the  prosecutor  was j u s t i f i e d  i n  present ing  evi -  • dence concerning t h e  crime i t s e l f ;  t he  p i c t u r e  was, perhaps,  

" l iving" proof of T e f f e t e l l e r  ' s  cr iminal  ac t ions  of January 14, 

19 79, and t h e i r  consequences . Such evidence, as  previously 

argued, was re l evan t  as t o  whether o r  not  a  robbery had occurred, 

and was f u r t h e r  c l e a r l y  admissible  pursuant t o  s e c t i o n  9 2 l . i 4 1 ( 1 ) .  

The i n s t a n t  sentence should be aff i rmed.  



POINT V I  

DENIAL OF APPELLANT'S REQUEST FOR 
IZdDIVIDUALIZED V O I R  DIKE, ASSUMING 
THAT SUCE RULING WAS I N  FACT EVER 
MADE, WAS NOT ERROR 

As noted i n  Point  111, i n f r a ,  appe l l an t  moved f o r  

ind iv idua l  v o i r  d i r e  of t h e  prospect ive  j u r o r s ,  immediately 

p r i o r  t o  v o i r  d i r e  i t s e l f ,  on t h e  b a s i s  t h a t  he d id  not  wish 

the  e n t i r e  panel contaminated, i f  s e v e r a l  persons knew of the  

ex i s t ence  of t h e  p r i o r  death sentence (R 18-21). Judge Foman, 

w e l l  aware of t h e  need f o r  a  f a i r  t r i a l  and f u l l  andcomprehensive 

v o i r  d i r e ,  s t a t e d  t h a t  he would begin c o l l e c t i v e  v o i r  d i r e ,  bu t  

t h a t  e i t h e r  the  s t a t e  o r  defense could renew the  motion f o r  

i n d i v i a u a l i z e a  v o i r  d i r e ,  should t h e  need a r i s e ;  the  judge c l e a r l y  

s t a t e d  t h a t  ind iv idua l  v o i r  d i r e  would be conducted i f  the p a r t i e s  

"ran i n t o  any problems with t h e  h i s t o r y  of t h  [ e l  case .  " (R 22)  . 
The judge's f i n a l  words on t h i s  s u b j e c t  were, "So, e i t h e r  one 

of you f e e l  f r e e  t o  ask me t o  move i t  and go ind iv idua l ly . "  (R 22).  

Appellant never askea,  which i s  not  s u r p r i s i n g ,  given 

t h e  r e l a t i v e  ease with which the  jury was s e l e c t e d  and the  f a c t  

t h a t  foreknowledge of the  p r i o r  sentence was apparent ly not  a  

problem. Appellant now chooses t o  argue on appeal ,  however, t h a t  

h i s  not ion  should have been granted because one of the  ju ro r s  

was a l l eged ly  u n t r u t h f u l  i n  h i s  answers during v o i r  d i r e  as t o  

whether o r  not  he considered l i f e  inprisonnent  a  waste of  tax- 

payers '  money (Brief of Appellant a t  21) .  Inasmuch as  t h i s  was 

not  the  b a s i s  of appel lane ' s  motion below, and inasmuch as  ap- 

e p e l l a n t  never renewed h i s  request  a t  any poin t  during t h e  v o i r  



d i r e ,  appel lee  contends t h a t  appe l l an t  has f a i l e d  t o  preserve 

any claim of e r r o r  i n  t h i s  regard .  See S te inhors t  v .  S t a t e ,  

412 So.2d 332 (Fla .  19S2); Rivers v .  S t a t e ,  458 So.2d 762 (Fla .  

1984), poin t  on appeal concerning i n a b i l i t y  t o  backs t r ike  ju ro r s  

waived where appe l l an t  never  attempted such; Richardson v .  S t a t e ,  

437 So. 2d 1091 (Fla .  1983), po in t  on appeal concerning admission 

of testimony waived where counsel d id  no t  pursue motion t o  

s t r i k e .  

Even should t h i s  argument be regarded a s  preserved,  

appe l l an t  has f a i l e d  t o  demonstrate t h a t  a  new sentencing hear ing  

i s  requi red .  This court  has h e l d  i n  previous c a p i t a l  cases t h a t  

t h e  grant ing  of ind iv idua l  and seques tered  v o i r  d i r e  i s  wi th in  

t h e  t r i a l  c o u r t ' s  d i s c r e t i o n .  - See Stone v .  S t a t e ,  378 So.2d 

765 (Fla .  1979) ; Davis, supra.  Fur ther ,  an i n t e r e s t i n g  precedent 

f o r  comparison i s  Moody v .  S t a t e ,  418 So. 2d 989 (Fla .  1982), 

i n  l i g h t  of a p p e l l a n t ' s  r e l i a n c e  upon Rule of Criminal Procedure 

3.300, f o r  the  propos i t ion  t h a t  h i s  consent was needed f o r  any 

c o l l e c t i v e  v o i r  d i r e  by t h e  c o u r t .  I n  Moody, t h i s  cour t  not 

only found a  lack  of pre judice  t o  t h e  defendant through such 

p r a c t i c e ,  but  a l s o  noted t h a t ,  e f f e c t i v e  January 1 ,  1951, F lor ida  

Rule of  Criminal Procedure 3.300(b) ,  had been amended so as t o  

remove t h e  requirement t h a t  t h e  p a r t i e s  consent p r i o r  t o  co l l ec -  

t i v e  v o i r  d i r e  by t h e  c o u r t .  See Moody a t  n .  2 .  Inasmuch a s  t h e  - 
i n s t a n t  sentencing proceeding took p lace  four  years  a f t e r  such 

amendment, a p p e l l a n t ' s  arguments i n  t h i s  vein a r e  without mer i t .  

Cf. Dobbert v .  F lo r ida ,  432 U.S. 296, 97 S .Ct .  2290, 53 L.Ld.2d - 

344 (1977); Kocsis v .  S t a t e ,  467 So.2d 384 (Fla .  . 5 t h  DCA 1985). 



Las t ly ,  a p p e l l a n t ' s  "evidence" of the  need f o r  such 

ind iv idua l i zed  quest ioning i s  unconvincing i n  t h e  extreme, and 

h i s  r e l i a n c e  upon Lof t in  v .  Wilson, 675 So. 2d 185 (Fla .  1953)) 

misplaced. Following t h e  sentencing proceeding i n  t h i s  case ,  

t h e  former foreran of t h e  ju ry ,  one of t h e  d i sg run t l ed  p a i r  of 

ju ro r s  who had voted f o r  l i f e  imprisonment, wrote t o  a p p e l l a n t ' s  

counsel,  contending t h a t  various impropr ie t ies  had occurred 

during d e l i b e r a t i o n  (R 1090). Pursuant t o  a p p e l l a n t ' s  motion, 

and out  of an abundance of caut ion ,  the  ju ro r s  i n  t h i s  case 

were subsequently interviewed (R 1080-90 ; 899-90 8 ;  9  12-365) . 

A t  silch proceeding of February 27, 1985, i t  became c l e a r  t h a t  

t h e  a l l e g a t i o n s  contained any former j u r o r ' s  l e t t e r  were com- 

p l e t e l y  unfounded. Nevertheless ,  one former j u r o r ,  Thomas 

Rudderow, s t a t e d  t h a t  during t h e  d e l i b e r a t i o n s ,  and indeed 

while he  was arguing wi th  t h e  author  of t h e  l e t t e r ,  he had 

s t a t e d  t h a t  h e  d id  no t  f e e l  t h a t  the  taxpayers of Volusia County 

should have t o  pay f o r  a p p e l l a n t ' s  i n c a r c e r a t i o n  f o r  the  r e s t  

o f  h i s  l i f e ,  i n  t h a t  T e f f e t e l l e r ,  based upon what he had done, 

d id  no t  deserve i t  (R 950-1). 

Appel lan t ' s  counsel then questioned M r .  Ruaderow as t o  

h i s  answers during t h e  prel iminary v o i r  d i r e .  Counsel s t a t e d  

t h a t  h e  had asked t h e  panel  whether they f e l t  t h a t  i t  would b e  

a  waste of taxpayer's money t o  keep someone i n  p r i son ,  i n s t e a d  

of g iv ing  him t h e  death pena l ty ;  M r .  Rudderow s t a t e d  t h a t  he d id  

no t  r e c a l l  such ques t ion ,  but  - tha.t he would no t  - have agreed wi th  

t h e  s ta tement ,  i n  t h a t  h i s  opinion i n  t h i s  case was not  a  genera l  

one, bu t  was simply based upon h i s  view of appe l l an t  (R 951-2). 



a The j u r o r  s t a t e d  t h a t  i f  he  had found t h e  ex i s t ence  of  any 

m i t i g a t i n g  circumstance,  he would not  have h e s t i t a t e d  t o  vo te  

f o r  l i f e  imprisonmeat (R 952) .  A t  t h e  conclusion of t h e  hea r ing ,  

Judge Foxman found no evidence o f  any impropr ie ty ,  and appe l l an t  

f i l e d  no sirbsequent motion f o r  a  new sentenc ing  hea r ing  (R 964) .  

It i s  a  we l l - e s t ab l i shed  p r i n c i p a l  of law t h a t  j u r o r s  

cannot subsequently impeach t h e i r  own v e r d i c t s ,  e s p e c i a l l y  a s  

t o  mat te rs  which inhe re  i n  such v e r d i c t s  themselves. - See 

Linsley v .  S t a t e ,  88 F l a .  135, 101 So. 273 (1924) ; Russ v .  S t a t e ,  

95 So. 2cl 594 (F la .  1957) ; Parker v .  S t a t e ,  336 So. 2 d  426 (F la .  

1st DCA 19 76) . There was no improprie ty  - sub jud ice  o r  un t ru th-  

fu lness  i n  v o i r  d i r e .  Judge Foxman gave appe l l an t  every oppor- 

t u n i t y  t o  adequately  i n t e r r o g a t e  t h e  j u r o r s  both p r i o r  t o  t h e i r  

a s e l e c t i o n  and subsequent t o  t h e  proceeding.  Compare Sims v .  

S t a t e ,  444 So. 2d 922 (F la .  1983). Appellant  has f a i l e d  t o  

demonstrate r e v e r s i b l e  e r r o r ,  cognizable on appea l ,  i n  r e fe rence  

t o  any argument contained i n  t h i s  p o i n t ,  and t h e  i n s t a n t  sen tence  

should be a f f i rmed.  



POIIU'T V I I  

THE INSTANT SdNTEliCE OF DEATH IS 
APPROPRIATE, I N  THAT IT IS SUP- 
PORTED BY THREE VALID AGGRAVATING 
CIRCUMSTANCES, AND I N  THAT IT WAS 
NOT ERROR FOR THE JUDGE TO FIND 
NO FACTORS 121 MITIGATION 

I n  h i s  b r i e f ,  a p p e l l a n t  concedes t h a t  Judge Foxman 

p rope r ly  found t h r e e  aggrava t ing  circumstances i n  t h i s  case :  

t h a t  t h e  i n s t a n t  homicide had been committed wh i l e  a p p e l l a n t  

was under  a  s en t ence  o f  imprisonment, pursuant  t o  s e c t i o n  921. 

141(5) (a )  F l o r i d a  S t a t u t e s  (19 77) ; t h a t  t h e  i n s t a n t  homicide 

was committed by one p rev ious ly  convic ted  o f  f e l o n i e s  involv ing  

t h e  u se  o r  t h r e a t  o f  v i o l e n c e ,  pursuant  t o  s e c t i o n  921.141(5) (b) 

F l o r i d a  S t a t u t e s  (1977) and t h a t  th .e  i n s t a n t  homicide was corn- 

m i t t e d  dur ing an  a t tempted robbery,  pursuant  t o  s e c t i o n  921.141 

(5) (d) F l o r i d a  S t a t u t e s  (1977) (R 1064-5). Appel lant  contends ,  

however, t h a t  t h e  judge should  have found t h a t  he  was under t h e  

i n f l u e n c e  o f  extreme mental o r  emotional  d i s tu rbance  a t  t h e  t ime 

o f  t h e  homicide,  pursuant  t o  s e c t i o n  921.141(6)(b)  F l o r i d a  S t a t u t e s  

(19 77) , and t h a t  he  was a c t i n g  under duress  o r  t h e  s u b s t a n t i a l  

domination of  ano ther  person ,  pursuant  t o  s e c t i o n  921.141(6) (e)  

Floricia S t a t u t e s  (1977). This argument i s  wi thout  m e r i t .  

The sen t enc ing  o r d e r  i n  t h i s  case  c l e a r l y  i n d i c a t e s  t h a t  

t h e  judge considered a l l  evidence o f f e r e d  i n  m i t i g a t i o n ,  and 

found such t o  be  i n s u f f i c i e n t .  Judge Foxman s p e c i f i c a l l y  no ted  

t h a t  h e  had cons idered  t h e  test imony concerning a p p e l l a n t ' s  drug 

and a l coho l  u s e ,  b u t  f u r t h e r  observed t h a t  t h e r e  w a s  no proof 

t h a t  a t  t h e  t ime o f  t h e  o f f e n s e  a p p e l l a n t  had been e i t h e r  under 



e the i n f l u e n c e  o r  i n c a p a c i t a t e d  due t o  p r i o r  usage (R 1064-6). 

This  c o u r t  has  r e p e a t e d l y  h e l d  t h a t  t h e  f i n d i n g  o r  n o t  f i n d i n g  

o f  a  s p e c i f i c  m i t i g a t i n g  c i rcumstance  i s  w i t h i n  t h e  domain of 

t h e  t r i a l  c o u r t ,  and t h a t  r e v e r s a l  i s  n o t  wa r r an t ed  s imply 

because  an  a p p e l l a n t  may draw a d i f f e r e n t  conc lus ion .  - See 

Stano v .  S t a t e ,  460 So. 2d 193 ( F l a .  1984) ; Smith v .  S t a t e ,  407 

So.2d 894 ( F l a .  1981).  

Judge Foman hearci a l l  of  t h e  evidence which a p p e l l a n t  

wished t o  p r e s e n t  i n  m i t i g a t i o n ,  and accorded i t  t h e  weigh t  which 

h e  f e l t  i t  m e r i t e d .  H i s  conc lus ions  a r e  supporteci by t h e  r e c o r d ,  

and t h e  i n s t a n t  s e n t e n c e  shou ld  be  a f f i rmed .  Compare Daughtery 

v .  S t a t e ,  419 So.2d 1067 ( F l a .  1982) ;  R i l ey  v .  S t a t e ,  s u p r a ;  

Lusk v .  S t a t e ,  446 So. 2d 1038 ( F l a .  1984) .  It i s  n o t  s u r p r i s i n g  

a t h a t  t h e  judge found no m i t i g a t i n g  c i rcumstances ,  g iven  t h e  f a c t  

t h a t  t h e  "most" which a p p e l l a n t ' s  own p s y c h i a t r i c  w i t n e s s  cou ld  

s t a t e  w a s  t h a t  h e  had no op in ion  a s  t o  t h e  e x i s t e n c e  of any 

m i t i g a t i n g  f a c t o r  ( R  5CG-7). F u r t h e r ,  a p p e l l a n t  h imse l f  undercut  

h i s  own defense  by a s s e r t i n g  t h a t  h e  was n o t  g u i l t y  of  t h e  murder, 

w h i l e  s i m u l t a r ~ e o u s l y  s u g g e s t i n g  t h a t  h i s  f r e e  w i l l  had been over-  

come by drugs ,  a l c o h o l  o r  t h e  c o e r c i v e  n a t u r e  o f  h i s  p a r t n e r  i n  

cr ime,  George Overton,  whom he  subsequen t ly  murdered i n  Texas 

(R 733, 721) .  I n  any e v e n t ,  i t  i s  n o t  w i thou t  p receden t  f o r  a  

s e n t e n c i n g  judge i n  a  c a p i t a l  s e n t e n c i n g  p roceed ing  t o  r e j e c t  a 

de fendan t ' s  s e l f - s e r v i n g  d e c l a r a t i o n  as  t o  e i t h e r  i n t o x i c a t i o n ,  

i n c a p a c i t y  o r  s u b o r d i n a t i o n  of  w i l l .  Compare Simmons v .  S t a t e ,  

419 So. 2d 316 ( F l a .  1982) ; White, s u p r a ;  Ru f f in  v .  S t a t e ,  397 

• So. 2a 277 ( F l a .  1981) . Given t h e  e x i s t e n c e  o f  t h r e e  v a l i a  aggra-  



va t ing  circumstances i n  t h i s  case ,  t h e  presence of no v a l i d  

mi t iga t ing ,  death i s  t h e  appropr ia te  sentence.  Cf. Blanco v .  

S t a t e ,  452 So.2d 520 (Fla .  1934); White, supra.  The i n s t a n t  

sentence of death should be aff i rmed.  



CONCLUSION 

WHEREFORE, f o r  t h e  aforementioned r easons ,  and based 

on t h e  a f o r e s t a t e d  a u t h o r i t i e s ,  t h e  i n s t a n t  sen tence  of death  

should be  a f f i rmed .  
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