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GLOSSARY OF TERMS 

I n  dec id ivg  the appeal presented, the  Court w i l l  encounter c e r t a i n  

acronyliis and terms t h a t  are, f o r  the  most pa r t ,  on ly  used by the  

t e l  ephone indus t r y  and i t s  regul a to rs .  The f o l  low ing p e r t i n e n t  terms 

a re  defined. 

Access Charges: Those charges p a i d  by Interexchange C a r r i e r s  t o  Local  

Exchange Companies i n  order  t o  o r i g i n a t e  and terminate long-distance 

c a l l s .  These charges are necessary t o  compensate the  Local  Exchange 

Company f o r  the  r o l e  i t s  l o c a l  network p lays i n  the  t ransmiss ion o f  a 

long-d is tance c a l l .  

AT&T Communications (AT&T-C): That e n t i t y  which, as a r e s u l t  of 

d i v e s t i t u r e ,  i s  e n t i t l e d  t o  handle i n t r a s t a t e  interLATA 1 ong-di stance 

to1  1 c a l l  s ( o the r  I nterexchange C a r r i e r s  a1 so compete i n  t h i s  market). 

AT&T In fo rma t ion  Systems (ATTIS): That e n t i t y  which, as a r e s u l t  of 

d i v e s t i t u r e ,  rece ived the  Be1 1 Operat ing Companies' Customer Premises 

Equipment. 

Customer Premises Equipment (CPE) : Terminal equipment which attaches 

t o  a l i n e ,  such as a r e g u l a r  hand set,  key system, PBX, e tc .  T h i s  

equipment has been found by the  Federal Communications Commission t o  

be sub jec t  t o  compet i t i ve  pressures and i s  being deregulated. As a 

r e s u l t  o f  d i v e s t i t u r e ,  Southern B e l l  t r a n s f e r r e d  i t s  CPE t o  ATTIS on 



January 1, 1984, before the  Local Exchange Car r i e rs  were requ i red  t o  

deregul a t e  t h e i  r CPE. 

Interexchange C a r r i e r  ( I X C )  : A 1 ong distance to1 1 c a r r i e r .  

I n t r a s t a t e  Access Charge Pool: A pool es tab l ished by the  F l o r i d a  

Publ i c Serv ice Commission i n  which statewide access charge revenues are 

c o l l e c t e d  i n  a pool and r e d i s t r i b u t e d  t o  companies based upon invest -  

ment and expenses. 

Int raLATAITerr i  t o r y  To1 1 Pool : A statewide pool establ  i shed by the 

F l o r i d a  Publ i c  Serv ice Commission i n  which a1 1 Local Exchange C a r r i e r s '  

intraLATA t o l l  revenues are c o l l e c t e d  i n  a pool and r e d i s t r i b u t e d  t o  

companies based upon investment and expenses. 

LATA (Local Access and Transport Area): A geographic area created by 

t h e  Modi f ied  F i n a l  Judgment. 

Local Exchange C a r r i e r  (LEC): A l o c a l  telephone company, such as 

General Telephone Company o f  F l  o r i  da, which p rov i  des l o c a l  telephone 

se rv i ce  i n  i t s  f ranchised area. I n  add i t ion ,  LECs provide intraLATA 

1 ong d i  stance serv ice and access t o  I nterexchange Car r ie rs .  

Pool ing: A generic term descr ib ing  the  arrangements whereby a l l  LEC 

access charges and intraLATA t o l l  revenues are gathered i n t o  two 



statewide funds, o r  pools, and then r e d i s t r i b u t e d  t o  LECs based on each 

company' s p ropor t iona l  investment and expense. 

Separations and Settlements: The s p e c i f i c  process used t o  a l l o c a t e  and 

r e d i  s t r i  bute the  pool ed funds. Separations d i  v i  des to1 1 revenues, 

expenses and investment between the var ious j u r i  sd i c t i ons  and account 

c l a s s i f i c a t i o n s .  Settlements d iv ides  up the pooled monies and re turns  

i t  t o  the var ious companies i n  the proper amount. 



I. INTRODUCTION 

General Telephone Company o f  F l o r i  da ( h e r e i n a f t e r  r e f e r r e d  t o  as 

"GTFL") appeals from i n t e r i m  Order No. 13179 issued by the  F l o r i d a  

Pub1 i c Serv i  ce Commi s s i  on ( here i  naf t e r  r e f e r r e d  t o  as "Commi s s i  on" ) on 

A p r i l  9, 1984, and from Commission Order No. 14047 issued on Janu- 

a ry  30, 1985, which i s  the  f i n a l  order i n  t h i s  docket. (A. 1 and 

A. 811 Th is  appeal challenges the Commission's j u r i s d i c t i o n  and 

a u t h o r i t y  t o  a1 1 ow Southern Be1 1 Telephone and Telegraph Company 

( here i  n a f t e r  r e f e r r e d  t o  as "Southern Be1 1 " ) t o  remove $9,700,000 from 

t h e  I ntraLATA/Terr-i t o r y  To1 1 Pool and the I n t r a s t a t e  Access Charge Pool 

t o  recover monies f o r  expenses which no longer e x i s t  due t o  Southern 

Be1 1 t r a n s f e r r i n g  i t s  Customer Premises Equipment (CPE) t o  AT&T In fo r -  

mat ion Systems. Th is  t r a n s f e r  o f  CPE was made as a r e s u l t  o f  the 

d i v e s t i t u r e  o f  the  B e l l  System pursuant t o  the ent ry  o f  the Modi f ied 

F i n a l  Judgment. 

"R. " r e f e r s  t o  pages o f  the  record. "Tr. " r e f e r s  t o  
pages o f  t h e  Hear ing Transcr ip t .  "A. " r e f e r s  t o  pages of Appel l  a n t ' s  
Appendix submitted here in  pursuant to-fhe prov is ions  o f  F la .  R. App. P. 
9.220. Sai d Appendix contains re levant  po r t i ons  o f  the record f o r  the  
Cour t '  s convenience. 



I I. STATEMENT OF THE  CASE^ 
The Un i ted  States Department o f  J u s t i c e  (DOJ) commenced an a n t i -  

t r u s t  ac t i on  against  American Telephone and Telegraph Company (AT&T) i n  

1974, which u l t i m a t e l y  p r e c i p i t a t e d  the  breakup and d i v e s t i t u r e  o f  the 

B e l l  System. The case r e s u l t e d  i n  a set t lement  i n  August, 1982, which 

contained the  fo l l ow ing  th ree items among o the r  matters: 1 ) AT&T would 

d i v e s t  i t s  ownership o f  the B e l l  Operat ing Companies (BOC); 2) t he  BOCs 

were l i m i t e d  t o  p rov id ing  t o l l  serv ice  only w i t h i n  a LATA; and 3 )  t h e  

BOCs cou ld  n o t  p a r t i c i p a t e  i n  the p rov i s ion ing  o f  embedded Customer 

Premises Equipment (CPE) . Uni ted  States v. American Telephone and 

Telegraph Co., 552 F. Supp. 131 (D.D.C. 19821, a f f ' d .  sub nom. 

Maryland v. Un i ted  States, 460 U.S. 1001 (1983). 

As a r e s u l t  o f  the  sett lement, the F l o r i d a  Pub1 i c  Serv ice Commis- 

s i o n  (Commission) i n i t i a t e d  the  docket under review t o  study the 

e f f e c t s  o f  the set t lement  upon F l o r i d a  telephone companies and ra te-  

payers (R. 1 ) .  The docket provided the Commission w i t h  the necessary 

i n fo rma t ion  t o  study the  impact o f  d i v e s t i t u r e .  However, on Novem- 

be r  23, 1983, the complexion o f  the case changed from analyz ing the  

e f f e c t s  o f  d i v e s t i t u r e  on the  i ndus t ry  i n  general, t o  s tudying the 

e f f e c t s  on Southern Be1 1 i n  p a r t i c u l a r .  Th is  change occurred when 

Due t o  the complexity o f  the under ly ing  sub jec t  mat ter  of 
t h i s  appeal, GTFL has e lec ted t o  d i v ide  the "Statement o f  the Case and 
Facts"  requ i red  by Fla. R. App. P. 9.210(b)(3).  Th is  sec t ion  o f  the 
b r i e f  w i l l  cover the procedural h i s t o r y  o f  the docket and the recent  
d i v e s t i t u r e  o f  the B e l l  System. The "Statement o f  Facts" i n f r a ,  w i l l  
delve i n t o  the  evidence o f  record and issues d e c i d e d y  the  
Commi s s i  on. 



Southern B e l l  requested the  assistance o f  the  Commission i n  deal i v g  

w i t h  the  s i  gni  f i cant  asset, revenue and expense s h i f t s  r e s u l t i n g  from 

d i v e s t i t u r e  (R. 22). D i v e s t i t u r e ,  according t o  Southern Be1 1 ' s  V ice  

Pres ident  A1 ford,  was causing s h i f t s  t h a t  were "dangerously de le te r i ous  

t o  the  Company's f i nanc ia l  hea l th"  (R. 22).  A c l e a r  and s p e c i f i c  anal- 

y s i s  o f  the e f f e c t s  o f  deregulat ion,  d i v e s t i t u r e  and access charges was 

t o  be prov ided t o  the  Commission. 

Southern Be1 1 submitted the  aforementioned i n f  ormati  on t o  the  

Commission on January 5, 1984. M r .  A l f o r d  a t t r i b u t e d  h i s  company's 

f i nanci a1 problems t o  the  f o l  1  owing fac to r .  

"A complete ana lys is  o f  the t r a n s f e r  o f  assets, 
expenses, and revenues t o  AT&T Communications and 
AT&T In format ion  Systems (ATTIS) as a r e s u l t  o f  
d i v e s t i t u r e  was then performed t o  determine the 
s p e c i f i c  cause o f  t h i s  revenue s h o r t f a l l  . Th is  
ana lys i s  reveals t h a t  the  on ly  s i g n i f i c a n t  cause i s  
t he  t r a n s f e r  o f  Customer Premises Equipment (CPE) 
t o  ATTIS. Indeed, the  ne t  d i f f e rence  i n  i n t r a s t a t e  
earniogs a t t r i b u t a b l e  t o  f a c t o r s  o ther  than CPE 
amounts t o  on ly  seven basis  points . "  (R. 24-25) 

Thereaf ter ,  on February 17, 1984, Southern B e l l  f i l e d  a P e t i t i o n  

f o r  Immediate Rate R e l i e f  i n  the amount o f  $92,500,000 (R. 62).  

Southern Be1 1 proposed t o  ob ta in  the  $92.5 m i l  1  i o n  from i t s  own ra te-  

payers (R. 67). 

An in formal  hear ing was he1 d on March 20, 1984, which r e s u l t e d  i n  

t h e  Commission i s s u i n g  Order No. 13179 e n t i t l e d  "Order Suspending 

Implementation of Permanent Rates and Grant ing I n t e r i m  Award." (A. 1 1. 

Sa id  order  au thor ized p a r t i a l  i n t e r i m  re1 i e f ,  b u t  claimed f u r t h e r  pro- 

ceedings were necessary t o  i n v e s t i g a t e  the  costs o f  d i v e s t i t u r e .  I n  

reaching i t s  i n t e r i m  decision, the  C o m i  ss ion  stated: 



"Af ter  consider ing the foregoing, we 
f i n d  t h a t  Southern B e l l  has establ ished a prima 
fac ie  ent i t lement  t o  i n t e r i m  re1 i e f .  We are 
mindful o f  the f a c t  t h a t  one reason f o r  opening 
t h i s  docket was t o  determine the  d i v e s t i t u r e -  
r e l a t e d  costs t o  the  B e l l  Operat ing Company i n  
F lo r ida ,  Southern Be1 1 , and t o  assure t o  the best  
o f  our a b i l  i ty t h a t  none o f  those d i v e s t i t u r e -  
r e l a t e d  costs were i n  f a c t  absorbed by the  ra te-  
payers. As such it i s  not  a general r a t e  proceed- 
ing, b u t  a unique proceeding t o  determine the 
impact o f  the court-approved voluntary agreement 
between AT&T and the Department o f  J u s t i c e  - which 
we term f o r  convenience, " d i v e s t i t u r e "  - upon 
i n t r a s t a t e  telephone serv ice i n  F lo r ida . "  (A. 4 )  
(Emphasis added.) 

The Commission u l t i m a t e l y  a1 lowed Southern Be1 1 i n t e r i m  ra tes  t o  

c o l l e c t  $35.9 m i l l i o n  on an annual basis. $26.2 m i l l i o n  o f  the fore-  

going amount was t o  be obtained from ATAT-C as a d i v e s t i t u r e  r e l a t e d  

surcharge. The remaining $9.7 m i l l i o n  was t o  be obtained from the 

i ndependent telephone companies by p l  ac i  ng d i  v e s t i  t u r e  re1 a ted charges 

on the Int raLATAITerr i  t o r y  To1 1 Pool and the  I n t r a s t a t e  Access Charge 

Pool . These surcharges were l e v i e d  based on the  Commission's be1 i e f  

t h a t  the independents were recover ing more i n  revenues from the pools, 

as a r e s u l t  o f  d i v e s t i t u r e ,  than they would have had d i v e s t i t u r e  not 

occurred. AT&T-C and the independent telephone companies bore the 

b r u n t  o f  the  i n t e r i m  r a t e  re1 i e f  because d i v e s t i t u r e  was designed not  

t o  have an adverse impact on ratepayers. Thus, the s ta tus  quo was 

supposedly maintained wh i l e  the Commission looked a t  the  impact o f  

d i v e s t i t u r e  (A. 4 ) .  GTFL and Un i ted  Telephone Company o f  F l o r i d a  f i l e d  

t i m e l y  Motions fo r  Reconsiderat ion which were denied (R. 284, 289 and 



The case proceeded t o  hear ing  pursuant t o  the  Commission's 

schedule. The Preheari  ng Order contained the  f o l l  owing issues which 

are  p e r t i n e n t  t o  the mat ters on appeal ( R .  381 ) :  

Issue 53 What refund, i f  any, o f  the  i n t e r i m  
increase should be made and t o  whom? 

Issue 53c Does Southern Be1 1 ' s  withdrawal o f  $9.7 
m i l l  i o n  from the  i n t r a s t a t e  pools r e s u l t  i n  a 
v i o l  a t i o n  o f  the d i v i s i o n  o f  revenue agreements and 
F l o r i d a  law? 

GTFL submit ted i t s  B r i e f  t o  the  Commission on the  above issues 

which conta i  ned arguments s t a t i n g  t h a t  t he  Commission was w i thou t  

s t a t u t o r y  a u t h o r i t y  t o  implement t he  charges on the  var ious s t a t e  

pool s; t h a t  t he  Commission's decis ion,  i n  pa r t ,  c o n s t i t u t e d  r e t r o a c t i v e  

ratemaki ng; t h a t  e x i s t i n g  sett lements con t rac ts  d i d  no t  au thor ize  the 

Commission's act ion;  t h a t  the  dec is ion  was d iscr iminatory ;  and t h a t  the 

dec i s ion  r e s u l t e d  I n  a w ind fa l l  t o  Southern Be1 1 (R. 411). The Commis- 

s i o n ' s  order  o f  January 30, 1985, produced a f i n a l  decision.3 

The Commission agreed w i t h  GTFL and Un i ted  t h a t  Sec t ion  364.07, 

F la .  S ta t .  d i d  no t  g i ve  the Commission the a u t h o r i t y  t o  implement the 

d i v e s t i t u r e  surcharges on the  two s t a t e  pools (A. 22). However, the  

Commission was o f  the  be1 i e f  t h a t  t he  set t lements cont rac ts  entered 

i n t o  by Southern Be1 1, GTFL, Un i ted  and o ther  independent compani es d i d  

g i v e  the  Commi ss ion  a u t h o r i t y  t o  implement the  surcharges (A. 22-23). 

As a r e s u l t  o f  t h i s  decis ion,  GTFL f i l e d  i t s  appeal w i t h  t h i s  Court. 

The Commission t o t a l  l y  ignored GTFL ' s  argument concerning 
whether t h e i  r deci s i  on c o n s t i t u t e d  r e t r o a c t i v e  ratemaki ng. The issue 
was no t  addressed. 



111. STATEMENT OF FACTS 

All telephone companies had been engaged in the joint provision of 

1 ong-distance telephone service for a number of years previous to the 

divestiture of the Bell System. In order t o  function in this manner, 

methods had t o  be devised in order t o  compensate each company for i t s  

portion of the business. The process utilized was separations and 

settlements. Separations di vi des the monies between the respective 

federal and state jurisdictions and i s  also used t o  allocate investment 

and expenses between t o l l  and local. Settlements returns the monies in 

the proper amount t o  each company. Basically, a1 1 of the to1 1 re1 ated 

revenues from each company are "pooled" into one large amount with the 

to1 1 related expenses of each individual company being paid f i r s t .  The 

remainder of the money in the pool is  paid o u t  as profit or return to 

each company based upon i t s  relative t o l l  investment (Tr. 77). 

Naturally, a process as complicated as the one involved required the 

execution of agreements and contracts t o  structure and control the flow 

of monies. These contracts required that settlements be made based on 

i nvestment and expenses determi ned in accordance w i t h  the Separations 

Manual which has been adopted by the Federal Communications Commission 

as Part 67 of i t s  Rules and Regulations. 

The Separations Manual has historical ly a1 located a substanti a1 

portion of the investment and expenses associated w i t h  Customer Prem- 

ises Equipment ( C P E )  t o  interstate and intrastate toll t o  be recovered 

through toll rates and distributed through the toll settlements pro- 

cess. Due t o  the requirements of the Separations Manual , approximately 



60% of CPE investment and expenses have been assigned to be recovered 

through to1 1 rates. However, local rates for CPE were set a t  compensa- 

tory levels. Thus, CPE provided a substantial contribution to local 

rates. However, beginning on January 1, 1983, the Federal Communica- 

tions Commission directed that selected embedded CPE costs be "phased 

out" of toll  separations a t  the rate of one-sixtieth per month (Tr. 

576). This FCC directive recognizes the need to remove extraneous 

costs from being included in toll  rates to allow cost-based pricing as 

the telecommunications industry moves toward competition. This "phase 

out" continues whether the CPE i s  retained or sold. 

Accordingly, - a1 1 telephone companies have been reducing the amount 

of certain CPE costs recovered from toll settlements due to the FCC's 

order. However, Southern Be1 1 el imi nated addi t i  onal costs before the 

res t  of the industry due to the divestiture of the Bell System and the 

transfer of Southern Bell's CPE to AT&T Information Systems. Thus, 

divestiture sped up for Southern Bell a process which all telephone 

companies have been experiencing due to the sale of CPE.  

Because of the divestiture of the Bell System, the old separations 

and settlements contracts had to be replaced with new contracts due to 

the change in the manner toll  service i s  provided. I n  Re: Intrastate 

Telephone Access Charges for Toll Use of Local Exchange Services, 83 

F.P.S.C. 12 100 (1983), the Florida Public Service Commission estab- 

1 ished the I ntraLATA/Terri tory To1 1 Pool and the Intrastate Access 

Pool. The foregoing two pool s rep1 aced the predi vesti ture pool s. New 

contracts were entered into to govern the conduct of business. 



I n  establishing the amount of to1 1 revenues to be recovered from 

the new pool s ,  Southern Be1 1 ' s additional CPE costs (excl uding the 

phase out) was included. However, after the transfer of Southern 

Bell 's  CPE to AT&T Information Systems on January 1 ,  1984, Southern 

Be1 1 no 1 onger retained these additional costs and, appropriately , had 

not been receiving compensating revenues from the intrastate pools. 

Divestiture and the transfer of Southern Bell's CPE to ATTIS d i d ,  

however, produce less revenue for Southern Bell. Predivestiture CPE as 

aforementioned had been priced i n  such a manner as to make a substan- 

t i a l  contribution to holding down local rates. When Southern Be1 1 ' s 

CPE was transferred, this support for Southern Bell's local rates was 

los t  and a loss in revenue was experienced. 

The Commission found t h a t  the independent telephone companies were 

receiving $9.7 mil 1 ion more than they would have received if  divesti- 

ture had not occurred. Accordingly , the Commission implemented the 

$9.7 million pool surcharges and transferred these monies to  Southern 

Be1 1 even though these CPE expenses no longer exist. In other words, 

the Commission imputed $9.7 million of "phantom" expenses to the pool 

to  increase Southern Bell's share to the detriment of the independent 

companies. 



I V .  SLIMMARY OF ARGUMENT 

While the under ly ing  sub jec t  mat ter  o f  t h i s  appeal i s  complicated, 

t h e  l ega l  i ssue presented i s  not.  Bas ica l ly ,  t h i s  appeal presents a 

s i n g l e  issue:4 

"Df d the  F l o r i d a  Pub1 i c  Serv ice  Commission a c t  
p roper l y  when i t  author ized Southern B e l l  t o  remove 
$9 -7 mi 11 i o n  from t h e  I ntraLATA/Terr-i t o r y  To1 1 Pool 
and I n t r a s t a t e  Access Charge Pool t o  recover 
expenses re1 a ted  t o  Customer Premise Equipment 
which no longer  e x i s t e d  due t o  t h e  t r a n s f e r  of  
Southern Be1 1 ' s CPE t o  AT&T In fo rmat ion  Systems?' 

GTFL submits the  answer t o  the  foregoing quest ion i s  no. 

The sub jec t  mat ter  o f  t h i s  appeal concerns the  D i v i s i o n  o f  

Revenues contracts.  This Court held, as recen t l y  as 1977, t h a t  the 

Commission had no a u t h o r i t y  t o  regu la te  o r  change these contracts.  

However, a subsequent s t a t u t o r y  change gave the Commission j u r i s d i c t i o n  

under c e r t a i n  circumstances. The Commission found i n  i t s  f i n a l  deci- 

s i o n  t h a t  those circumstances were no t  present i n  t h i s  case. Rather, 

t h e  Commission based i t s  a u t h o r i t y  t o  change the D i v i s i o n  o f  Revenues 

con t rac ts  upon language contained i n  those contracts.  

The problem presented i s  t h a t  the  only evidence o f  record i s  

testimony from i n d i v i d u a l  s who a c t u a l l y  negot iated those cont rac ts  

s t a t i n g  t h a t  the  language used was not  meant t o  a l low a company t o  

recover expenses which do no t  e x i s t .  Thus, there i s  no competent and 

subs tan t ia l  evidence o r  s t a t u t o r y  a u t h o r i t y  t o  support the Commission's 

decis ion.  

I f  the Court should a f f i r m  the Commission's act ion,  then a 
second issue ar ises  concerning whether a p o r t i o n  o f  t he  Commission's 
dec is ion  cons t i t u tes  r e t r o a c t i v e  ratemaking. 



GTFL i s  cognizant o f  the  revenue problem Southern B e l l  was 

exper iencing as a r e s u l t  o f  the t r a n s f e r  o f  i t s  CPE t o  ATTIS. It was a 

problem which had t o  be solved. However, it had t o  be handled i n  the 

proper manner. I n  i t s  zeal t o  avoid p l a c i n g  a r a t e  increase on 

Southern Be1 1 ' s ratepayers, the  Commission overstepped i t s  au tho r i t y .  

The r e s u l t  was an a r b i t r a r y  and unlawful decision. 



V .  ARGUMENT 

A. The F l o r i d a  P u b l i c  Serv ice Comiss ion  acted i n  an 
a r b i t r a r y  and capr i c ious  manner i n  f i n d i n g  t h a t  t he  
D i  v i  s ion  o f  Revenues con t rac ts  con ta in  p rov i s ions  
which a l l ow  t h e  Comiss ion  t o  impute phantom 
expenses t o  t h e  Int raLATAITerr i  t o r y  To1 1 Pool and 
I n t r a s t a t e  Access Charge Pool because the re  i s  
abso lu te ly  no competent and subs tan t ia l  evidence 
o r  s t a t u t o r y  a u t h o r i t y  t o  support such a f i nd ing .  
The on ly  evidence o f  record  on t h i s  p o i n t  proves 
t h e  exact  opposi te po in t .  

I t i s  card ina l  p r i n c i p l e  o f  regu la tory  law t h a t  the  P u b l i c  Serv ice 

Commission's "powers and dut ies  are only those i n f e r r e d  expressly o r  

i m p l i e d l y  by s t a t u t e  . . . .And any reasonable doubt as t o '  the existence 

o f  a p a r t i c u l a r  power o f  the Commission must be resolved against  it." 

Department o f  Transpor ta t ion  v. Mayo, 354 So.2d 359, 361 (Fla.  1977). 

Accord, City of West Palm Beach v. F l o r i d a  Pub l i c  Serv ice Commission, 

224 So.2d 322 (F la .  1969); City o f  Cape Coral v. GAC U t i l i t i e s  Inc.  o f  

F lo r ida ,  281 So.2d 493 (F la .  1973). I n  t h i s  case, the issue concerns 

t h e  abi 1 i ty o f  the Commission t o  be invo lved w i t h  and t o  change the 

D i v i s i o n  of Revenues contracts.  

P r i o r  t o  1980, the  Commission possessed no a u t h o r i t y  t o  regu la te  

o r  chavge D i v i s i o n  o f  Revenues contracts.  Th is  conclusion i s  based on 

t h e  F l o r i d a  Supreme Cour t ' s  dec is ion  i n  F l o r i d a  Telephone Corp. v. 

Mayo, 350 So.2d 775, 778 (F la .  1977). I n  such case, there  was a d is-  

pu te  between Southern Be1 1 and F l o r i d a  Telephone Corporat ion regarding 

t h e  treatment o f  c e r t a i  n taxes f o r  s e t t l  ement purposes. F l  o r i  da Te l  e- 

phone was no longer content  w i t h  the agreement it had negot iated and 

had sought re1 i e f  before the Pub1 i c  Serv ice Commission. The Commission 

had granted the r e l i e f  i n  p a r t  which had the e f f e c t  o f  amending the 



cont rac t .  The Supreme Court s p e c i f i c a l  l y  he1 d  t h a t  ". . . the Commission 

has no s t a t u t o r y  a u t h o r i t y  t o  regu la te  the contractual  d i v i s i o n  o f  

1  ong-di stance to1 1  revenues between telephone companies. " (350 So .2d a t  

778). Accordingly , the Commission had no a u t h o r i t y  whatsoever t o  regu- 

l a t e  o r  change D i v i s i o n  o f  Revenues cont rac ts  as o f  October 6, 1977, 

t h e  date o f  the  Supreme Cour t ' s  opinion. 

Sec t i  on 364.07, F l  o r i  da Statutes,  was amended by the Leg i  s l  a tu re  

i n  1980 (Laws 1980, C.80-36, §8) t o  add Sect ion 2  discussed i n  d e t a i l  

i nfra .  Thus, the F l o r i d a  Telephone case has e f f e c t i v e l y  been reversed 

i n  pa r t .  However, it s t i l l  stands f o r  the  p ropos i t i on  t h a t  the only 

a u t h o r i t y  the  Commission has i n  the  area o f  set t lement  cont rac ts  i s  

t h a t  se t  f o r t h  by Sect ion 364.07, F l o r i d a  Statute,  as amended i n  1980. 

No imp1 i e d  a u t h o r i t y  ex i s t s .  

Sect ion 364.07, F l o r i d a  Statutes, e n t i t l e d  " J o i n t  Contracts; 

I n t r a s t a t e  Interexchange Serv ice Contracts" provides i n  i t s  e n t i r e t y  

as fo l lows:  

" (1  ) Every telephone company sha l l  f i  1  e  w i t h  
t h e  commission, as and when requ i red  by it, a 
copy o f  any cont rac t ,  agreement, o r  arrange- 
ment i n  w r i t i n g  w i t h  any other  telephone company, 
o r  w i t h  any other  corporat ion,  associat ion,  
o r  person r e l a t i n g  i n  any way t o  the  construct ion,  
maintenance, o r  use o f  a  telephone l i n e  o r  serv ice 
by, o r  ra tes  and charges over and upon, any such 
telephone 1  i ne. 

(2)  The commission i s  author ized t o  review 
con t rac ts  f o r  j o i n t  p rov i s ion  o f  i n t r a s t a t e  
i nterexchange serv ice  and may d i  sapprove any 
such con t rac t  i f  such con t rac t  i s  detr imental  
t o  the p u b l i c  i n t e r e s t .  The commission niay 
a1 so requ i re  the f i l i n g  o f  a1 1  necessary 
repor t s  and in format i  on p e r t i n e n t  t o  j o i n t  
p r o v i s i o n  contracts.  The commission i s  a1 so 



author ized t o  ad jud ica te  disputes among 
telephone companies regarding such cont rac ts  
o r  the enforcement thereof .  I n  such disputes, 
t he  commission may assess i n t e r e s t  a t  a r a t e  
i t sha l l  determine. " 

The foregoing s t a t u t e  gives the Commission a u t h o r i t y  t o  do on ly  

c e r t a i n  th ings  when matters o f  con t rac t  are invo lved regarding the 

j o i n t  p r o v i s i o n  o f  i n t r a s t a t e  interexchange service. F i r s t ,  the 

Commission can disapprove the  con t rac t  i f  i t i s  not  i n  the p u b l i c  

i n t e r e s t .  Second, it may requ i re  the  f i l i n g  o f  necessary reports .  

F i n a l  ly ,  the  Commission may ad jud ica te  disputes between telephone 

companies who are p a r t i e s  t o  such contracts.  

Sect ion 364.07, F l o r i d a  Statutes, s p e c i f i c a l l y  sets f o r t h  the  

cond i t i ons  which g ive  the  Commission j u r i s d i c t i o n  over i n t r a s t a t e  

i nterexchange contracts.  None of the cond i t ions  which g ive  r i s e  t o  

i t s  j u r i s d i c t i o n  are present i n  the i n s t a n t  case. The Commission 

expressly agreed w i t h  the foregoing statement i n  Order No. 14047 when 

i t  stated: 

"Uni ted and General argued t h a t  t h i s  Commission i s  
w i thou t  j u r i s d i c t i o n  t o  author ize  the removal o f  
$9.7 m i l l i o n  from the pools because we are l i m i t e d  
by Sect ion 364.07, F l  o r i  da Statutes,  t o  d i  sapprov- 
i n g  sett lement cont rac ts  which are no t  i n  the 
pub1 i c  i n t e r e s t  o r  reso lv ing  set t lement  disputes, 
n e i t h e r  o f  which are  invo lved here. 

We agree w i t h  t h a t  i n t e r p r e t a t i o n  o f  what Sect ion 
364.0/, F l  o r i  da Statutes,  states. However, t h a t  
argument i s  no t  gerniane because the sett lements 
cont rac ts  thenisel ves contempl a t e  the course o f  
conduct taken by the Commission." (A.  2 2 ) .  (Emphasis 
added. ) 

Thus, whether the  Commission's ac t i on  was proper res ts  s o l e l y  on 

t h e  language o f  the  cont rac ts  and the evidence o f  record. The proper 



review standard i n  t h i s  s o r t  o f  s i t u a t i o n  has been del ineated by t h i s  

Court  on many occasions. 

"The Cour t ' s  r e s p o n s i b i l i t y  i s  not  t o  reweigh o r  
reeval  uate con f l  i c t i n g  evidence, b u t  only t o  
asce r ta in  whether the Commission's order i s  
supported by competent substant i  a1 ev i  dence. " 

Jacksonv i l l e  Sub. U t i l i t i e s  Corp. v. Hawkins, 380 So.2d 425 (Fla. 

1980). See also: Gu l f  Coast Motor Lines, Inc.  v. Hawkins, 376 So.2d 

391 (Fla.  1979). 

GTFL submits t h a t  t h i s  appeal presents the very r a r e  s i t u a t i o n  

where an appe l lan t  w i l l  no t  be rearguing why i t s  evidence should have 

been adopted i n  l i g h t  o f  o ther  evidence o f  record. I n  t h i s  case, there 

i s  no evidence t o  support the  Commission's decision. 

GTFL's and Un i ted ' s  set t lement  cont rac ts  f o r  the most p a r t  conta in  

s i m i l i a r  provis ions.  I n  p a r t i c u l a r ,  GTFL's con t rac t  w i t h  Southern B e l l  

s ta tes  i n  Annex 1, E x h i b i t  A, paragraph 4 tha t :  

" I n  add i t ion ,  the FPSC may issue orders t h a t  d i r e c t  
c e r t a i n  telephone companies t o  ad jus t  i n t r a s t a t e  
interLATA1intermarket investment, revenue, expense 
o r  tax  items i n  settlements." ( E x h i b i t  No. 161a) 

There were only two witnesses who t e s t i f i e d  regarding the proper 

i n t e r p r e t a t i  on of the foregoing contractual  p rov is ion .  Southern Be1 1 

and the Commission f a i l e d  t o  present any witnesses on t h i s  po in t .  

GTFL witness Beverly Menard was asked t o  g ive  the proper i n te rp re -  

t a t i o n  o f  the  foregoing p o r t i o n  o f  the con t rac t  dur ing cross-examina- 

t i o n .  Mrs. Menard was personal ly  invo lved i n  the con t rac t  negot ia t ions  



(Tr.  587). Mrs. Menard's answers t o  questions from Commissioner Marks 

i 11 u s t r a t e  why the Cormni s s i  on 's  con t rac t  i n t e r p r e t a t i o n  i s  wrong: 

"COMMISSIONER MARKS: L e t  me ask one other  
question, probably along t h a t  same l i n e .  

The con t rac t  i nd i ca tes  t h a t  F l o r i d a  Pub1 i c  
Serv ice Cormni s s i  on may i ssue orders t h a t  d i  r e c t  
c e r t a i  n F l  o r i  da t e l  ephone companies t o  ad jus t  
i n t r a s t a t e  i ntraLATA/-i ntramarket investment 
revenue expenses -- expense, ra ther ,  o r  tax  
items i n  sett lement. 

It appears t h a t  t h a t  sentence a l lows the 
Commission t o  make adjustments. It appears t h a t  
what we have done i s  an adjustment. And my 
opinion, as I look a t  it, are you j u s t  d isagreeing 
w i t h  the adjustment t h a t  the Commission made, Ms. 
Menard? 

WITNESS MENARD: What I am disagreeing w i t h  i s  
the i n t e r p r e t a t i o n  o f  t h a t  sentence as we have 
meant i t  when we negot iated a contract ,  i s  i f  you 
order  us t o  do something t o  our books t o  r e f l e c t  i t  
i n  sett lements, I have no problem w i t h  it. I f  you 
t e l l  us t o  increase our deprec ia t ion  expense by $10 
m i l l i o n  and inc lude t h a t  e f fec t  i n  settlements, I 
have no problem. The problem I have w i t h  t h i s  9.7 
m i l  1 i o n  i s  i t ' s  phantom expenses. There are  no 
ex enses there. You know, Southern B e l l  i s  n o t  + making an a justment t o  t h e i r  t o t a l  company 
expenses by x-amount and i n c l  ud i  ng the  appropr ia te  
p o r t i o n  i n  t o l l .  It i s  phantom money. That 's  where 
I have the problem w i t h  it. 

COMMISSION MARKS: I t ' s  phantom what? 

WITNESS MENARD: Phantom money. And t h a t '  s 
why, i n  my i n t e r p r e t a t i o n  and i n  my nego t ia t i on  o f  
t h i s  contract ,  t h a t  type t h i n g  was no t  covered by 
t h i  s sentence. " (Tr. 601 -603 ) . ( Emphasis added. ) 

Mrs. Menard's testimony demonstrates the  l ud i c rous  nature o f  

Commission' s i n t e r p r e t a t i o n  o f  the  contract .  I f  the Commission i s  

cor rec t ,  then the Commission could decide t h a t  GTFL's l o c a l  serv ice 



ra tes  were too h igh and impute a f i c t i o n a l  amount t o  t o l l .  The end 

r e s u l t  would be t h a t  a l l  o ther  ratepayers i n  the s ta te  would be under- 

w r i t i n g  GTFL's customers. I n  the case under review, GTFL i s  support ing 

Southern B e l l  ' s  ratepayers. Surely, t h i s  i s  no t  what the above sec t ion  

o f  the  con t rac t  was meant t o  accomplish. 

The only other  witness t e s t i f y i n g  on t h i s  p o i n t  was Un i ted ' s  Mr .  

Reynol ds. Uni ted '  s sett lement con t rac t  provides i n  p e r t i n e n t  p a r t  as 

f o l  1 ows: 

"V. STATE REGULATORY MATTERS 

From t ime t o  time, the  F l o r i d a  Pub1 i c  Serv ice 
Commission (FPSC) , a f t e r  due process, may 
issue orders re1 a t i n g  t o  generic matters t h a t  
d i r e c t  a1 1 o r  c e r t a i n  telephone companies t o  
make changes t h a t  a f f e c t  i n t r a s t a t e  investment, - 
revenue, expense, o r  t ax  items. Compensation 
between the  Un i ted  Company and the  B e l l  Company 
r e f 1  e c t i  ng such changes w i  11 be e f f e c t i v e  pro- 
spect ive ly  o r  a t  a date mutual ly  agreed upon 
between the Companies, unless otherwise ordered 
by the FPSC." (Ex.2-222) (Emphasis added. ) 

M r .  Reynolds t e s t i f i e d  t h a t  the above sentence from the con t rac t  

concerns items t h a t  would have an e f f e c t  on - a l l  telephone companies i n  

a generic matter.  I n  Mr .  Reynolds opinion, d i v e s t i t u r e  was not  a 

generic mat ter  a f f e c t i n g  a1 1 telephone companies (Tr .  679). Fur ther-  

more, the above sentence appl i e s  t o  telephone companies - ( p l u r a l  ) ,  no t  a 

s i n g l e  telephone company. No other  telephone company has been autho- 

r i z e d  t o  remove a CPE r e l a t e d  charge from the pool even though each 

telephone company i s  l o s i n g  one-s i x t i e th  o f  i t s  CPE investment and 

expense each month (Tr .  629-630). 



The soundness o f  the testimony given by witnesses Menard and 

Reynolds i s  i l l u s t r a t e d  by the fo l l ow ing  p rov i s ion  from the con t rac t  

which states t h a t  GTFL and Southern Be1 1 w i l l  receive: 

" . . .the same compensation r a t i o  ( r e t u r n )  on t h e  
average net  book costs o f  i t s  property devoted t o  
i n t r a s t a t e  intraLATA1intramarket t o l l  communication 
serv ices as the statewide to1 1 services revenue 
pools achieved r e t u r n  on the average net  book cos ts  
o f  property  devoted t o  i n t r a s t a t e  intraLATA1intra- 
market to1 1 communication services. " 

GTFL witness Menard t e s t i f i e d  t h a t  the  removal o f  the $9,700,000 

increased Southern Be1 1 ' s  r e t u r n  over t h a t  received by a1 1 other  pool 

p a r t i c i p a n t s  (Tr .  576). M r .  Reynolds, on behal f  o f  Un i ted  Telephone, 

t e s t i f i e d  t h a t  such Commission ac t ion  v i o l a t e d  the  cont rac ts  by a f fo rd-  

i n g  Southern B e l l  a  h igher r e t u r n  than the independents (Tr.  611 ). 

Last,  b u t  c e r t a i n l y  not  l eas t ,  Southern Be1 1 witness Turner t e s t i f i e d  

t h a t  the add i t i ona l  $9.7 m i l l  i o n  ou t  o f  the  t o l l  pool r e s u l t s  i n  

Southern Be1 1 rece iv ing  a h igher r a t e  o f  r e t u r n  than the other  p a r t i c i -  

pants i n  the  pool (Tr. 272-273). 

Based on the foregoing, there can be no doubt t h a t  the Commis- 

s i o n ' s  order  v i o l a t e s  duly executed sett lement cont rac ts  by g i v i n g  

Southern B e l l  a  h igher r e t u r n  than other  pool p a r t i c i p a n t s  and by using 

a contractual  p rov i s ion  t o  impute phantom expenses. The Commission was 

faced w i t h  a s i t u a t i o n  where Southern Be1 1 was experiencing a revenue 

s h o r t f a l l  due t o  the  t r a n s f e r  o f  i t s  CPE. The Commission wanted t o  

remedy the  problem w i thou t  changing ra tes  t h a t  would e f f e c t  Southern 

Be1 1 ' s  ratepayers. A surcharge on the two s ta te  pools appeared t o  be a 

so lu t i on .  It was obvious t h a t  the s ta tu tes  d i d  not  g ive  the Commission 



a u t h o r i t y  t o  a c t  i n  t h i s  manner. Thus, an attempt was made t o  make the 

con t rac ts  themselves provide the au tho r i t y .  However, there  was no 

competent and substant i  a1 e v i  dence o r  s t a t u t o r y  a u t h o r i t y  t o  support 

t h i s  act ion.  

B. The Conmission's au tho r i za t i on  f o r  Southern Be1 1 t o  
r e t r o a c t i v e l y  book t h e  C o m i  s s i  on-i n i  ti a ted  change 
t o  January 1, 1984 o r  March 20, 1984, i s  con t ra ry  t o  
es tab l ished case law. 

On March 20, 1984, t h i s  Commission author ized Southern B e l l  t o  

remove $9.7 m i l l i o n  from the i n t r a s t a t e  access charge and t o l l  pools. 

Southern Be1 1 has r e t r o a c t i v e l y  appl i e d  the Commission's au tho r i za t i on  

back t o  January 1, 1984 ( R .  275; A. 28).  Such treatment i s  i n  b l a t a n t  

v i o l a t i o n  o f  the F l o r i d a  Supreme Cour t ' s  recent  decis ion i n  Southern 

q 
sion, 453 So.2d 780 (Fla.  1984). I n  such case, GTFL had p r o p e r l y  

brought a d ispute  before the  Commission concerning whether f ive-day 

s tud ies  o r  seven-day studies should be used f o r  set t lement  purposes. 

The Commission r u l e d  i n  GTFL's favor  and found t h a t  $33,000,000 should 

be returned t o  GTFL, o f  which $3,000,000 represented i n t r a s t a t e  reve- 

nues. The foregoing revenues were determined by d i r e c t i n g  the refund 

t o  accrue from the date GTFL f i r s t  made the change. 

I n  dec id ing  the  case, the  Court upheld the Commission's power t o  

ad jud ica te  disputes t h a t  are brought before it, b u t  he ld  t h a t  ret roac-  

ti ve e f f e c t  cou ld  no t  be given t o  the order, as the f o l l o w i n g  shows: 

"We simply ho ld  t h a t  the  Commission proper ly  has 
the  power t o  ad jud ica te  the dispute, bu t  may n o t  
r e t r o a c t i v e l y  ad jus t  the d i s t r i b u t i o n  o f  revenues 
made pursuant t o  the telephone companies' arrange- 
ment p r i o r  t o  the Commission's order." 453 So.2d 784 



GTFL does n o t  concede i n  any manner t h a t  t he  Commission has the  

a u t h o r i t y  t o  change set t lements con t rac t s  except when there  i s  a d i s -  

pu te  between the  companies .5 However, assuming arguendo t h a t  the  

Commission d i d  have such au tho r i t y ,  i t  cou ld  on ly  exerc ise  the power on 

a p rospec t i  ve basi  s . 
Pursuant t o  Southern B e l l ' s  submission o f  March 22, 1984, the  

$9,752,534 was d i v i d e d  by twelve months t o  compute the  r e s u l t i n g  

$812,711 t o  be removed from the  pool each month. Accordingly,  from 

January 1, 1984, through March 20, 1984, Southern Be1 1 owes the inde- 

pendents $2,149,752. O f  t he  fo rego ing  amount, $1,024,617 should be 

d i r e c t l y  re tu rned t o  GTFL. Even i f  the  Commission had the  a u t h o r i t y  t o  

a c t  as i t  d i d  i n  Order No. 13179, which i t does not, t h i s  amount would 

have t o  be re tu rned  w i t h  i n t e r e s t .  Any con t ra ry  a c t i o n  would represent  

a t o t a l  d is regard  o f  e x i s t i n g  law. 

5 No d ispu te  was p rope r l y  presented pursuant t o  Sec t ion  364.07, 
F l o r i d a  Sta tu tes ,  i n  t h i s  case. 



V I .  CONCLUSION 

General Telephone Company o f  F l o r i d a  requests the Court t o  reverse 

t h e  Commission's decis ion here in  and t o  d i r e c t  the Commission t o  order  

Southern B e l l  t o  re fund those monies already received as a r e s u l t  o f  

t he  surcharges p l  aced on the  I ntraLATA/Terr-i t o r y  To1 1 Pool and I nt ra -  

s t a t e  Access Charge Pool . General Telephone Company o f  F l o r i d a  i s  

cognizant  o f  the revenue s h o r t f a l l  Southern B e l l  was experiencing as a 

r e s u l t  o f  the  t r a n s f e r  o f  i t s  CPE t o  AT&T In format ion  Systems. It was 

a problem which had t o  be d e a l t  wi th.  However, it had t o  be handled i n  

t h e  proper manner. 'The Commi s s i  on possessed no s t a t u t o r y  a u t h o r i t y  to 

modify the set t lement  contracts.  The set t lement  cont rac ts  d i d  not  give 

the  Commission a u t h o r i t y  t o  impute phantom expenses to the pools. I n  

t h e  Commission's quest f o r  Southern B e l l  ' s  ratepayers t o  avoid a l o c a l  

r a t e  increase, the  Commission overstepped i t s  au tho r i t y .  The end 

r e s u l t  was an a r b i t r a r y  and unlawful decis ion which placed the cos t  o f  

d i v e s t i t u r e  upon GTFL and the  o ther  independent telephone companies. 

The Commission's decis ion shoul d be reversed. 

Respectful ly submitted t h i s  the 13th day o f  May, 1985. 
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