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STATEMENT OF THE CASE AND FACTS 

This administrative appeal has been filed by United Telephone 

Company of ~lorida' to seek review of a final order of the Florida 

Public Service Commission in Docket No. 820263-TP. United was a 

party to that docket and has been and continues to be adversely 

affected in its substantial interests as a result of Commission 

Orders No. 13179 and 14047. 

By way of background, on June 25, 1982, the Commission opened 

Docket No. 820263-TP to conduct an inquiry into the impact in 

Florida of the Bell System divestiture which resulted from 

settlement of antitrust litigation between the U. S. Department of 

Justice and American Telephone and Telegraph Company. United 

States v. American Telephone and Telegraph Co., 552 F.Supp 131 

a (D.C. 1982), aff'd -- sub nom Maryland v. United States, 460 U.S. 

1001 (1983). (R. 1) 

On February 17, 1984, Southern Bell filed a Petition with the 

Commission in this docket seeking immediate approval of a $92.5 

million rate increase to recover what the company asserted was a 

loss resulting from the transfer of telephone equipment (CPE) to 

AT&T as part of the divestiture. (R. 62) 

1 Abbreviations used in this Brief are: 

United Telephone Company of Florida.....................United 
Florida Public Service Commission...................Commission 
General Telephone Company of Florida.........General Telephone 
Southern Bell Telephone & Telegraph Company ...... Southern Bell 
Record on Appeal ...................................... (R. - 1 
Transcript of Hearings before the Commission.........(Tr. -1 
Appendix to this Brief................................(A. -1 



Bell witnesses in support of the Petition. 

On April 9, 1984, the Commission issued its 0 der No. 13179 r 
which withheld consent to the operation of the $92.15 million rate 

The Commission considered the Petition at its 

agenda conference, during which it heard testimony 

increase pending further review. It stated: 1 

March 20, 1984, 

from Southern 

This Commission has stated in vario 
forums that the costs of divestiture sho 
borne by AT&T, not the ratepayer. The c 
of providing telephone service, however, 
legitimate costs to the ratepayers. (A. 

While the Commission would not allow the rate iincrease to 

take effect, it did find that Southern Bell's earn4ngs had been 

adversely impacted by divestiture as a result of 

CPE to AT&T. Consequently, the Commission authorized 

Bell to collect an additional $35.9 million, not 

Bell's customers, but from AT&T and the other Florida 

companies, including United (A. 5-6). Specifically, 

Commission authorized Southern Bell to collect an 

transferring its 

Southern 

from Southern 

telephone 

the 

qdditional $9.7 

million per year from the Florida telephone companies 

that amount to two revenue pools which Southern Bell 

by charging 

administers 

authorized to surcharge AT&T $26.2 million. 

Commission withdrew its approval to surcharge AT&T 

I that Southern Bell and AT&T resolve among themselves 

disposition of amounts already collected under the 

(A. 24) 

The $9.7 million which Southern Bell was 

and which are described more fully below. Southern Bell was also 

Subsequently, the 

and ordered 

the 

surcharge. 

authorized to 

collect as a temporary measure is still being collected today and 



taxes it has incurred to provide the service in qu 

following which Southern Bell will distribute the 

will continue until the Commission finds it should 

as profits in such a manner that every participant (receives the 

cease. (A. 23) 

Of this amount, United is paying approximately $3. million per 

year. (Tr. 608) The effect upon United is to pa $3.5 million 

annually for the settlement of antitrust litigati to which it 

was not even a party. 

The charges are being collected from the "po 

intraLATA toll service and intrastate access char 

are Cornmiss ion-ordered arrangements by which all 

companies, including Southern Bell, General Telep 

pool the revenues they receive from certain long 

and access charges (charges to long distance carr 

originating and terminating long distance calls u 

telephone company's facilities). Southern Bell a 

administrator of the pools, collecting the revenu 

the proceeds to the participant companies. 

The procedures by which the telephone compan 

pooled revenues are detailed in division of reven 

between Southern Bell and each respective telepho 

Relevant portions of the contracts between United 

Bell are part of the record on appeal. (A. 35-43 

the contracts provide that from the pool of reven 

telephone company will be paid an amount equal to 

same rate of return on the investments required to 

services. (A. 36, 41) 

provide the 



United asserted before the Commission that thd effect of its 

order to Southern Bell to withdraw an additional $ .7 million was 

to provide Southern Bell with a higher rate of ret rn on both 

pools than United receives and that that directly 1 esulted in a 
violation of its division of revenue contracts wit Southern Bell. 

(Tr. 611-2, R. 284, and R. 431) h 
The Commission's final order aff irms its earlier action 

were consolidated by order of the Court dated ~ ~ r i j  10 , 1985. 

ordering the withdrawal of $9.7 million per year 

and perpetuating it for the foreseeable future. (A. 

The Commission's final order was issued on 

On March 1, 1985, United filed its Notice of 

Appeal. General Telephone filed a similar Notice 

APPENDIX ~ 

from the pools 

8) 

Jar.uary 30, 1985. 

Administrative 

a.nd the cases 

The Appendix to this Brief contains the two cdmmission orders 

of which review is sought. Order No. 13179 establdshes the right 

of Southern Bell to withdraw $9.7 million from the pools and Order 

NO. 14047 is the Commission's final order. 1 

The Appendix also contains two exhibits recei ed in evidence 

in proceedings before the Commission which are imp rtant to 4 
United's argument. Exhibit 2q is a portion of a ddposition of R. 

Turner, Southern Bell's accounting witness in this proceeding. 

Exhibit 241a is the relevant portion of the divisi n of revenues 

contracts between United and Southern Bell which U ited asserts 

have been reformed by the Commission's action. 

Both exhibits may be found in Volume IV of the 

appeal, but since the Record Index prepared by the 

record on 

Commission does 



n o t  i d e n t i f y  w h e r e  i n  Volume IV t h e y  a p p e a r ,  U n i t e  h a s  r e p r o d u c e d  

them i n  t h e  Append ix  a t  p p  28-34 a n d  35-43,  r e s p e c  

SUMMARY OF ARGUMENT 1 

By O r d e r s  N o .  13179  a n d  1 4 0 4 7 ,  t h e  Commiss ion u n l a w f u l l y  

r e f o r m e d  t h e  d i v i s i o n  o f  r e v e n u e  a g r e e m e n t s  b e t w e e  S o u t h e r n  B e l l  n 
a n d  U n i t e d  f o r  in t raLATA t o l l  s e r v i c e s  a n d  i n t r a s t  t e  a c c e s s  

c h a r g e s .  As a  r e s u l t ,  U n i t e d  h a s  los t  a n d  c o n t i n u  s t o  lose $ 3 . 5  

m i l l i o n  p e r  y e a r  t o  S o u t h e r n  B e l l .  1 
T h e  o r d e r s  c o m p l a i n e d  o f  f o r c e d  S o u t h e r n  B e l l  t o  b r e a c h  i ts 

c o n t r a c t s  w i t h  U n i t e d  by  d i r e c t i n g  S o u t h e r n  B e l l  t co l l ec t  a  0 
h i g h e r  r a t e  o f  r e t u r n  f r o m  t o l l  s e r v i c e s  a n d  a c c e s  c h a r g e s  t h a n  1 U n i t e d  r e c e i v e s .  The c o n t r a c t s  i n  q u e s t i o n ,  w h i c h  h a v e  b e e n  

a u t h o r i z e d  by t h e  Commiss ion ,  p l a i n l y  p r o v i d e  t h a t  b o t h  U n i t e d  a n d  

S o u t h e r n  B e l l  s h a l l  e a r n  t h e  same r a t e  o f  r e t u r n  o t h o s e  

s e r v i c e s .  
4 

T h e  Commiss ion h a s  o n l y  s u c h  a u t h o r i t y  a s  is i v e n  t o  it by  

t h e  l e g i s l a t u r e .  Wi th  t h e  e x c e p t i o n  o f  t h e  l i m i t e  a u t h o r i t y  

g r a n t e d  t o  i t  i n  S e c t i o n  3 6 4 . 0 7 ( 2 ) ,  F l o r i d a  S t a t u t  1 s ( 1 9 8 3 ) ,  t h e  

Commiss ion h a s  - n o  s t a t u t o r y  a u t h o r i t y  t o  r e g u l a t e  t h e  d i v i s i o n  o f  

r e v e n u e s  among t e l e p h o n e  c o m p a n i e s .  The o r d e r s  co p l a i n e d  o f  I 
c o n c e d e  t h a t  t h e  i n s t a n t  p r o c e e d i n g  d o e s  n o t  i n v o l v e  S e c t i o n  

3 6 4 . 0 7 ( 2 ) ;  t o  t h e  c o n t r a r y ,  i t  is a  p r o c e e d i n g  u n d e r  S e c t i o n s  

364.05 a n d  364 .055  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  Conseq  e n t l y ,  t h e  Y 
o r d e r s  c o m p l a i n e d  o f  a r e  beyond t h e  l a w f u l  power  o f  

t o  i s s u e  a n d ,  c o n s e q u e n t l y ,  s h o u l d  b e  q u a s h e d .  

t h e  Commiss ion 

T h e  f i r s t  o r d e r  c o m p l a i n e d  o f  was  i s s u e d  o n  Ap i l  9 ,  1984 .  

I t  a u t h o r i z e d  S o u t h e r n  B e l l  t o  t a k e  a n  a d d i t i o n a l  $ 



a n n u a l l y  f rom t h e  t o l l  and  a c c e s s  c h a r g e s  p o o l .  ~ + u t h e r n  B e l l ,  a s  

t h e  a d m i n i s t r a t o r  o f  t h e  p o o l ,  r e t r o a c t i v e l y  began removing t h e  

$9.7 m i l l i o n  a n n u a l  amount a s  o f  J a n u a r y  1, 1984.   he Commission 

c o u n t e n a n c e d  t h i s  a c t i o n  and  t h e r e b y  h a s  engaged  i$ u n l a w f u l  

r e t r o a c t i v e  r a t e m a k i n g  by making t h e  o r d e r  e f f e c t i 4 e  one  hundred  

d a y s  p r i o r  t o  i ts  i s s u a n c e .  1 
ARGUMENT i 

I .  THE COMMISSION HAS UNLAWFULLY REFORM D THE 
DIVISION OF REVENUE CONTRACTS BETWEEN UN TED 
AND SOUTHERN BELL AND CAUSED THE BREACH F  
SAME BY ORDERING SOUTHERN BELL TO RECEIV A 
GREATER RATE OF RETURN THAN UNITED ON 

CHARGES. 

i 
INTRALATA TOLL SERVICE AND INTRASTATE AC 

A t  i s s u e  i n  t h i s  p r o c e e d i n g  a r e  two c o n t r a c t s  b e t w e e n  U n i t e d  

A.  The P u b l i c  S e r v i c e  Commiss ion ' s  o r d e r  
S o u t h e r n  B e l l  t o  r e c e i v e  a g r e a t e r  r a t e  o f  r e t u r n  

and S o u t h e r n  B e l l  u n d e r  which  t h e  t w o  t e l e p h o n e  c o & a n i e s  r e c o v e r  

a u t h . o r i z i n q  
f h a n  U n i t e d  

t h e i r  c o s t s  and  d i v i d e  p r o f i t s  f rom c e r t a i n  j o i n t 1 4  p r o v i d e d  

s e r v i c e s .  I 

T e l ephone  Company o f  F l o r i d a  o n  c e r t a i n  l o n q  d i s t a d c e  s e r v i c e s  a n d  

A t  t h e  o u t s e t ,  U n i t e d  w i l l  e s t a b l i s h  t h a t  a  bdeach  o f  t h e  

a c c e s s  c h a r q e s  r e s u l t s  i n  t h e  b r e a c h  o f  d i v i s i o n  o f  
c o n t r a c t s  be tween  S o u t h e r n  B e l l  and  U n i t e d .  

c o n t r a c t s  h a s  o c c u r r e d  a s  a  d i r e c t  c o n s e q u e n c e  o f  tlhe Commiss ion ' s  

r e v e n u e  

o r d e r s .  I n  s u b s e q u e n t  s e c t i o n s  o f  t h e  Argument ,  ~ n l i t e d  w i l l  

a d d r e s s  t h e  Commiss ion ' s  l a c k  o f  a u t h o r i t y  i n  t h i s  r e g a r d .  

The two c o n t r a c t s  i n  q u e s t i o n  d e a l  w i t h  c e r t a i b  l o n g  d i s t a n c e  

s e r v i c e s  and  a c c e s s  c h a r g e s .  S p e c i f i c a l l y ,  t h e  l o n b  d i s t a n c e  

s e r v i c e  c o n t r a c t  d e a l s  w i t h  t h e  j o i n t  p r o v i s i o n  by b n i t e d  and  

S o u t h e r n  B e l l  o f  i n t r a s t a t e  intraLATA t o l l  s e r v i c e s .  S i m i l a r  

a g r e e m e n t s  e x i s t  be tween  S o u t h e r n  B e l l  and a l l  F lor l ida  t e l e p h o n e  



companies whereby Southern Bell acts as the admini trator of a s 
so-called "pool". All revenues for this toll service are pooled 

by all Florida telephone companies. As administra or, Southern 

Bell then pays out to each participating telephone 1 company an 
amount equal to the expenses the respective teleph+ne companies 

incurred in providing that service. After all exp nses have been 

paid out, the remainder in the pool represents the 1 profit on that 
service. Because the telephone companies vary subdtantially in 

size and scope of operations, the investment in pldnt and 

facilities each has to make to provide this servic 

substantially. As administrator, Southern Bell ve 

amount of investment claimed by each telephone comdany and 

calculates the total investment, including its own, which was used 

total investment into the amount of profit, Southe n Bell I 
calculates the rate of return generated by the toll pool. 

a to provide the long distance service in question. 

Finally, Southern Bell multiplies the rate of retu 

telephone company's investment and calculates the 

Dividing the 

each company receives on intraLATA toll services.2 The access 

charges contract is administered in the same manner and a rate of 

return is similarly calculated for each telephone c 

5 participation in the access charge pool. ~ 
2 IntraLATA toll is a portion of intrastate long 
service. Basically, it is short haul toll within 
within each company's service area. There are ten 
equivalents in Florida. 

3 Access charges are the fees to long distance car iers such as 
AT&T and MCI for the use of telephone company facil required 

distance services. 
to originate and terminate their intrastate interLA 



With respect to both long distance service an access d 
charges, the arrangements between United and South$rn Bell are set 

forth in contracts which contain specific provisiods as to how the 

profits of the two pools are to be divided.4 1 
The pertinent parts of each contract were recdived into 

evidence in this docket and are part of the recordion appeal. 

(See Appendix to this brief at A. 35-43) 1 
Under the contracts, profits are to be divided so that both 

United and Southern Bell receive the same rate of return: 

I. METHOD OF COMPENSATION 1 

Area toll services revenue pool an amound 
equal to: 

A. The United Company and the Bell 
Company shall receive as its share of 

1. The portion of expenses and tax 
applicable to intra~~~~/Intra-Market To1 
Private Line Services as determined by 
approved Separations procedures; plus 

revenues 
from the Intrastate IntraLATA/Intra-Markqt 

services as the statewide toll services 1 
revenue ~ool's achieved return on the avelraae 

and the Bell Company the same compensation 
ratio (return) on the average net book 
of its property devoted to Intrastate 
IntraLATA/Intra-Market toll communications 

net bookL costs of property devoted to 1 

costs 

Intrastate ~ntra~~T~/~ntra-Market toll 1 
communications services; less * * * 

(Emphasis Added) (A. 36) 1 

4 The pools were authorized by order of the Commission 
No. 820537-TP, Order No. 12765. 

in Docket 



The access charges contract is similarly wordhd. (A. 41) 

Notwithstanding the fact that the contracts clear1 1 require that 
both United and Southern Bell receive the same ret rn on long 1 
distance services and access charges, the ~ommissi4n in this 

docket has ordered Southern Bell to collect a grea$er rate of 

return than United from the profits of those two pdols. 

Order No. 13179 provides: I 

After consideration we find and con lude 
that on an interim basis Southern Bell i 
authorized to collect, under bond or cor orate 
undertaking and subject to refund with 
interest, revenues in the amount of $35. 
million on an annual basis, as follows: 1 

$9.7 million to be obtained from th 
intrastate pool (i.e., intraLATA/territo 
toll pool and intrastate access pool) as 
divestiture related charge; and 

$26.2 million to be obtained from 
AT&T.. . 
(A. 5-6) 1 

Southern Bell's own accounting witness testif i/ed that the 

effect of the Commission's action was to allow ~oudhern Bell a 

greater rate of return than United received: 1 
Q. Is the effect of drawing the $9.7 million 

on the intrastate pools to give Sout ern h Bell a higher rate of return on those 
pools than the other participants? ~ 

A. Yes, it would, based on the Commission 
order. 

(A. 29) 1 
The other witnesses who testified on this subjbct agreed with 

Southern Bell that the effect of the Commission's abtion was to 

provide a greater rate of return to Southern Bell an the other 

telephone companies. See testimony of Witness 



Telephone Company of Florida (Tr. 575-6) and Witne s Reynolds for 

United (Tr. 611-3). There was no evidence to the ontrary before 

the Commission. 1 

Thus, while under contracts authorized by ~orm/lission order, 

Southern Bell and United have agreed to earn the shme rate of 

return from the pools, all parties who addressed t$e subject agree 

that the effect of the Commission's action in 0rded-s No. 13179 and 

14047 is to give Southern Bell a higher rate of reiurn than 

United. 1 

The Commission's final order completely ignords the 

contractual provisions quoted above despite the ef orts of United 

and General to have the Commission address them5 a 

instead on another provision of the contract which allegedly 

supports the Commission's action. This provision 

From time to time, the Florida Public Se vice 
Commission (FPSC), after due process, ma 
issue orders relating to generic matters that 
direct all or certain Florida telephone 
companies to make changes that affect 

the United Company and the Bell Company 
reflecting such changes will be effectiv 

1 
IntraLATA/Intra-Market investment, reven e, 
expense, or tax items. Compensation bet een 

ordered by the FPSC. (A. 2216 

i 
prospectively or at a date mutually agre 
upon between the Companies, unless other 

To give substance to this provision, the 

5 See Tr. 575-6, and Tr. 611-4, as well as R-411, and R-431. 

Commission cites one 

example of Commission action which would fall within it: 

6 The Commission ignores the fact that this sectioln speaks only 
to generic matters involving more than one telephone 
order to shoehorn it into a situation in which only 
Southern Bell, has been authorized to surcharge the 

company in 
one company, 
pools. 



An obvious example of such orders would 
be the represcription of depreciation. If the 
Commission sets new depreciation rates for an 
individual company or multiple companies 
participating in a pooling arrangement, it 
will have a direct effect on the companies' 
allowable expenses for pooling purposes. 

(A. 23) 

If that is the basis upon which the Commission relies, its 

order is clearly unlawful. As quoted earlier, each of the 

contracts between Southern Bell and United provide for recovery of 

expenses by all parties before profits are recognized. (A. 36, 

Subsection I.A.1.) Depreciation is an expense which is recovered, 

under the contracts, before the return is calculated. Assuming 

the Commission is correct that the quoted contract provision deals 

with depreciation expense, it still does not support Southern 

Bell's recovery of a different rate of return in the face of 

contractual language which states in plain terms that United and 

Southern Bell shall earn the same rate of return. United has not 

asserted that depreciation expense changes should not be recovered 

as expenses from the pools; to the contrary, the contract 

expressly provides for recovery of expenses. The Commission 

miscomprehends if it believes that the contracts do not 

distinguish between allowing the recovery of actual expenses 

versus providing for disparate rates of return. The former are 

clearly permitted; the latter are just as clearly prohibited. 

7 The United Company and the Bell Company shall receive ... an 
amount equal to: 1. The portion of expenses and taxes 
applicable . . . as determined by approved Separations procedures ... (A. 36, Emphasis Added) 



It is a fact that no one testified in support of the 

Commission's findings on this issue. As discussed earlier, 

Southern Bell's own witness correctly characterized the situation 

as providing a higher return for Southern Bell "...based on the 

Commission order." (A. 29) The Commission itself offered no 

witnesses on this subject thereby effectively precluding any 

examination or analysis of the Commission's interpretation. 

Under recognized principles of contract construction, the 

Commission's interpretation is also in error. Where there are 

both general and specific provisions which might be subject to 

interpretation, the well settled law in Florida is that special 

provisions govern over general provisions. Aetna Life Insurance 

Co. v. White, 242 So.2d 771, 773 (Fla. 4th DCA 1971). 

Where a conflict arises under a contract, 
and such conflict requires construction of 
possibly inconsistent provisions thereof, the 
general rule of construction requires that 
provisions stated in general terms must yield 
to those stated in s~ecific terms. Cv~ress .. 2 a. 

Gardens Citrus Prod., Inc. v. Bowmen Bros., 
Inc., 223 So.2d 776 (Fla. 2nd DCA 1969) 

In the instant proceeding the conflict involves a specific 

provision dealing with rates of return as opposed to a general 

provision which does not reference rates of return at all, but 

which can be reconciled with other specific provisions involving 

the recovery of certain expenses. 

In sum, it is clear that the Commission has reformed the 

contracts between Southern Bell and United to the extent that it 

has caused Southern Bell to breach that provision which provides 

that both parties shall earn the same rate of return on intraLATA 

toll and intrastate access charges. 



It is also apparent that, absent the Commission's reformation * of the contracts, there would have been no breach. Southern 

Bell's petition seeking to recover the losses it allegedly 

incurred following the transfer of CPE to AT&T was filed under 

Section 364.05, Florida Statutes (1983). Southern Bell properly 

sought to recover its losses through an increase in its rates and 

charges. ( R .  62. A. 1, 9) The Commission's action to obtain the 

required rate relief from a surcharge to the pools was not 

requested by Southern Bell or by any other party to the 

proceeding. 

B. The Commission has no authority to reform or mandate the 
breach of contracts between Southern Bell and United. 

The Court will find no reference by the Commission in this 

record to any statute which authorizes the actions of which United 

complains. 

In Florida Telephone Corp. v. Mayo, 350 So.2d 775 ma la. 

1977), this Court held that the Commission had - no statutory 

authority to regulate the contractual division of toll revenues. 

Subsequently, Chapter 80-36, 58, Laws of Florida, was enacted 

which vested limited power in the Commission to 1) disapprove 

division of revenue agreements which are not in the public 

interest, and 2) settle disputes between telephone companies 

regarding such agreements. See Section 364.07(2), Florida 

Statutes (1983). Absent that provision of the law, the Court's 

holding in Florida Telephone Corp. v. Mayo, supra, is controlling. 

As a corollary, if the Commission has any authority over the 

division of revenue contracts between United and Southern Bell, it a must be found in Section 364.07 (2) because there has been no other 



statutory enactment by the legislature dealing with division of 

revenue agreements. 

The question, then, is whether Section 364.07(2) empowers the 

Commission to order that Southern Bell receive a greater rate of 

return from the pools than United receives. 

The Commission's own view is that Section 364.07 does not 

apply: 

United and General argued that this 
Commission is without jurisdiction to 
authorize the removal of $9.7 million from the 
pools because we are limited by Section 
364.07, Florida Statutes, to disapproving 
settlement contracts which are not in the 
public interest or resolving settlement 
disputes, neither of which are [sic] involved 
here. 

We agree with that interpretation of what 
Section 364.07, Florida Statutes, states. 
However, that argument is not germane because 
the settlement contracts themselves 
contemplate the course of conduct taken by the 
Commission. (A. 22) (Em~hasis Added) . -  

The record reflects no dispute between Southern Bell and 

United. Indeed, when the loss of revenues was first detected, 

Southern Bell acted properly by filing a petition with the 

Commission under Section 364.05, Florida Statutes (1983) for an 

increase in rates. (R. 62) Neither have questions of public 

interest been raised which would cause the Commission to 

disapprove the contracts. To the contrary, the contracts were 

authorized by the Commission and remain in full force and effect 

today. 

If Section 364.07 has not been invoked, and the holding in 

Florida Telephone Corporation v. Mayo, supra, is considered, where 

does the Commission find its statutory authority to direct 



Southern Bell abrogate its division of revenue agreements? 

The Commission claims to find its authority in the contracts 

themselves : 

As discussed above, the settlement 
agreements themselves contain provisions which 
recognize that the Commission may, from time 
to time, issue orders which have a direct 
impact on the revenues distributed through the 
settlements process. An obvious example of 
such orders would be the represcription of 
depreciation. If the Commission sets new 
depreciation rates for an individual company 
or multiple companies participating in a 
pooling arrangement, it will have a direct 
effect on the companies' allowable expenses 
for pooling purposes. That effect will 
ultimately carry over to the determination of 
the rate of return and revenues accruing to 
individual companies. The Commission has, in 
this case, recognized that, at least on an 
interim basis, Southern Bell has experienced a 
shortfall in CPE expenses which, but for 
divestiture, would have been recovered from 
the intrastate settlement ~ools. We find that 
it is entirelv within the  omm mission's Dower 
to order the continued recoanition of that 
expense for settlement purposes and to 
authorize Southern Bell to withdraw $9.7 
million from the pools. A. 23 (~mphasis 
Added ) 

It is a novel proposition for the Commission to claim 

authority based upon a contract between two telephone companies. 

The Commission derives its power solely from the legislature. 

Florida Bridge Co. v Bevis, 363 So.2d 799 (Fla. 1978). 

The suggestion that its powers can be expanded, or 

contracted, by agreements between companies the Commission 

regulates is baseless. The contractual provision in question, 

irrelevant though it may be to this proceeding, regulates the 

course of dealing between Southern Bell and United; it can bestow 

no judicial powers upon the Commission. 



Yet, analysis of the orders under review indicate that the 

Commission is actually relying on the contracts to authorize its 

actions since the record reflects - no reference to any statutory 

support. 

While the Court has historically given great deference to 

Commission orders, it has consistently overturned those orders in 

which the Commission exceeded its authority. 

[Olf course, the orders of the Florida 
Commission come to this court with a presump- 
tion of regularity, Section 364.20, Florida 
Statutes, F.S.A. But we cannot apply such 
presumption to support the exercise of 
jurisdiction where none has been granted by 
the Legislature. If there is reasonable doubt 
as to the lawful existence of a particular 
power, the further exercise of the power 
should be arrested. Radio ~ e l e ~ h o n e  Commun., 
Inc., v. Southeastern Tel. Co., 170 So.2d 577 
(Fla. 1965) 

The Commission has no general authority to regulate. 

City of Cape Coral v. GAC Utilities, Inc., 281 So.2d 493 (Fla. 

1973). 

There being no statutory foundation upon which to base its 

exercise of authority the orders under review should be quashed 

with instructions that the Commission order the refund of all 

revenues unlawfully held plus interest as provided for in Order 

No. 13179. 

11. THE COMMISSION ORDERS UNDER REVIEW 
CONSTITUTE UNLAWFUL RETROACTIVE RATEMAKING 

Setting aside the dispositive fact that the Commission's 

action is unauthorized by statute, there remains an issue with 

respect to the manner in which Southern Bell has been permitted to 

@ remove the $9.7 million from the pools. 



Order No. 13179, issued on April 9, 1984, authorized Southern 

Bell to take an additional $9.7 million from the intraLATA toll 

and intrastate Access Charge pools during the pendency of this 

proceeding. The order did not specify when Southern Bell's rights 

vested in this regard, but Southern Bell assumed that the 

appropriate date was as of January 1, 1984, some three months and 

nine days earlier than the order authorizing the action. General 

Telephone brought this fact to the Commission's attention in a 

timely manner (R. 411), but the Commission chose not to address it 

in Order No. 14047. 

The law in Florida is well settled that the Commission may 

not engage in retroactive ratemaking. In Southern Bell Telephone 

and Telegraph Company v. Florida Public Service Commission, 453 

So.2d 780 (Fla. 1984) the Court considered the question of whether 

the Commission could give retroactive effect to the adjudication 

of a dispute brought under Section 364.07, Florida Statutes 

(1983). The Court held that any such adjudication must be given 

prospective effect only "...from the date of the Commission's 

order.. . I 1  Id, at 784. 

Alternatively, if this is not a Section 364.07 proceeding, 

the Court's holding in City of Miami v. Florida Public Service 

Commission, 208 So.2d 249 (Fla. 1968) precludes the Commission 

action complained of in this proceeding. 

An examination of pertinent statutes 
leads us to conclude that the Commission would 
have no authority to make retroactive 
ratemaking orders. City of Miami v. Florida 
Public Service Commission, supra, at 259. 

The pertinent statute in the City of Miami case was Section 



364.14, F.S.A. It is not known in this proceeding what statute 

the Commission believes it is applying because the Commission has 

not chosen to identify it, but the practical effect on United, 

General, and all other Florida telephone companies, except 

Southern Bell, is a rate reduction of $9.7 million annually. Of 

that amount, one hundred days' worth, or $2.7 million8 has been 

taken by Southern Bell for periods prior to the Commission order 

authorizing the taking. For the reason discussed above, the 

Commission's orders permitting this action violate the Court's 

holding in Southern Bell Telephone and Teleqraph Company v. 

Florida Public Service Commission, supra, and should be quashed. 

CONCLUSION 

For the reasons discussed above, United Telephone Company of 

Florida asks the Court to find that the Commission acted beyond 

its statutory authority in reforming or mandating the breach of 

division of revenue contracts between Southern Bell and United. 

United seeks to have the Court quash Commission Orders No. 

13179 and 14047 insofar as they direct Southern Bell to withdraw 

$9.7 million per year from the intraLATA toll pool and the 

intrastate access charge pool. 

United further requests that the Court direct the Commission 

to issue an order to Southern Bell requiring it to repay to United 

and other telephone companies all amounts collected under the 



authority of Orders No. 13179 and 14047, plus interest as provided 

for in Order No. 13179. 

Alternatively, United asks the Court to find that Order No. 

13179 constitutes retroactive ratemaking in that it has been given 

retroactive effect from April 9, 1984 to January 1, 1984. United 

seeks to have the Court quash Commission Orders No. 13179 and 

14047 to the extent that they authorize retroactive ratemaking and 

direct the Commission to issue its order to Southern Bell to repay 

to United and other telephone companies all amounts collected 

during that period, plus interest as provided for in Order No. 

13179. 

Respectfully submitted, 

Vice President-General Counsel 
United Telephone Company of Florida 
Post Office Box 5000 
Altamonte Springs, FL 32715-5000 
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