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I. 
FACTS 

At t h e  t r i a l  Court  l e v e l  Respondent h e r e i n  made a t a c t i c a l  

d e c i s i o n  t o  v o l u n t a r i l y  d i s m i s s  i t s  c ross -c la im a g a i n s t  P e t i t i o n e r ,  

ANDREW BENDER. Respondent f i l e d  a Voluntary  D i s m i s s a l  With 

P r e j u d i c e . ( S e e  Page 2  o f  Appendix f i l e d  h e r e i n ) .  

T h e r e a f t e r ,  on J u l y  24, 1984, Respondent f i l e d  i t s  

Motion t o  Amend Voluntary  D i s m i s s a l  s o  t h a t  i t  would r e a d  "Without" 

P r e j u d i c e .  (See Page 3  o f  Appendix f i l e d  h e r e i n ) .  Sa id  Motion 

r e l i e d  upon Rule 1 .540(b) ,  Rules  o f  C i v i l  Procudure  i n  s e e k i n g  

r e l i e f  from m i s t a k e  o r  i n a d v e r t a n c e .  

On November 1 5 ,  1984, Broward County C i r c u i t  Court  Judge 

LAWRENCE L. KORDA g r a n t e d  ~ e s p o n d e n t ' s  Motion t o  Amend t h e  

Volun ta ry  D i s m i s s a l .  (See Page 5  of Appendix f i l e d  h e r e i n ) .  

S a i d  d e c i s i o n  was appea led  t o  t h e  Four th  D i s t r i c t  Court  o f  

Appeals.  P e t i t i o n e r  r e l i e d  on t h e  Supreme Court  h o l d i n g  i n  

RANDLE-EASTERN AMBULANCE SERVICE, I N C .  v .  VASTA, 360 So 2nd 68, and 

t h e  Second D i s t r i c t  h o l d i n g  i n  MILLER v .  FORTUNE INSURANCE COMPANY, 

453 So 2nd 489 t o  s u p p o r t  h i s  p o s i t i o n  t h a t  t h e  t r i a l  c o u r t  l o s t  i t s  

j u r i s d i c t i o n  f o r  a l l  purposes  when Respondent f i l e d  i t s  Voluntary  

D i s m i s s a l  With P r e j u d i c e .  I n  r e p l y ,  Respondent c i t e d  t h e  Four th  

D i s t r i c t  c a s e  of SHAMPAINE INDUSTRIES, I N C .  v .  SOUTH BROWARD HOSPITAL 

DISTRICT, 411 So 2nd 364. 

The Four th  D i s t r i c t  a f f i r m e d  t h e  lower  Cour t ,  based upon 

t h e i r  p r e v i o u s  h o l d i n g  i n  SHAMPAINE, (Supra ) .  



11. 
NATURE OF RFLIEF SOUGHT 

P e t i t i o n e r  h e r e i n  seeks  t h e  c e r t i o r a r i  j u r i s d i c t i o n  

of t h e  F lo r ida  Supreme Court based on  t h e  c o n f l i c t  of op in ions  between 

t h e  Fourth D i s t r i c t  Court of Appeal and those  of t h e  Second D i s t r i c t  

Court and Supreme Court.  

111. 
ARGUMENT 

The opin ion  i n  RANDLE-EASTERN, (Supra),  s t a t e s ,  i n  P a r t ,  

t h a t  t h e  e f f e c t  of a  Voluntary Dismissal  i s  t o  t e rmina t e  t h e  l i t i g a t i o n  

ins tan taneous ly .  The Second D i s t r i c t  c a s e  of MILLER v .  FORTUNE (Supra),  

c o n t a i n s  t h e  same b a s i c  s e t  of f a c t s  a s  t h e  i n s t a n t  case .  Relying 

upon RANDLE, (Supra), t h e  Court he ld  t h a t  t h e  t r i a l  Court 

was d ives t ed  of a l l  j u r i s d i c t i o n ,  even t o  e n t e r t a i n  a  1.540(b) 

motion when t h e  Voluntary Dismissa l  was en te red .  

The SHAMPAINE INDUSTRIES, (Supra) ca se  a l s o  con ta in s  t h e  

same b a s i c  set of f a c t s  a s  t h e  i n s t a n t  case.  There, however, t h e  

Fourth D i s t r i c t  he ld  t h a t  Rule 1.540(b) could be  used t o  amend a  p lead ing ,  

even a f t e r  t h e  ca se  had been v o l u n t a r i l y  dismissed.  

WHEREFORE, P e t i t i o n e r  r e s p e c t f u l l y  submits t o  t h i s  Court 

t h a t  t h e r e  i s  a c o n f l i c t  of op in ions  between t h e  Fourth D i s t r i c t  Court 

of appea ls  and t h e  Second D i s t r i c t  Court of Appeals and r e s p e c t f u l l y  

r e q u e s t s  t h e  Supreme Court of t h e  S t a t e  of F l o r i d a  t o  t a k e  j u r i s d i c t i o n  

of t h i s  m a t t e r  and g r a n t  P e t i t i o n e r  a  W r i t  of C e r t i o r a r i .  
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