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SUMMARY OF ARGUMENT ----------- 

A V o l u n t a r y  D i s m i s s a l  t a k e n  u n d e r  a u t h o r i t y  o f  F l o r i d a  

R u l e s  o f  C i v i l  P r o c e d u r e  1 . 4 2 0  i s  a  u n i l a t e r a l  a c t  o f  t h e  

P l a i n t i f f .  T h i s  d o e s  n o t  f a l l  w i t h i n  t h e  c r i t e r i a  o f  F l o r i d a  

R u l e s  o f  C i v i l  P r o c e d u r e  1 . 5 4 0 ( b )  w h i c h  s t a t e s  t h a t  a  p a r t y  may b e  

a c c o r d e d  r e l i e f  d u e  t o  c l e r i c a l  e r r o r  i f  e r r o r  o c c u r e d  i n  a  

j u d g m e n t ,  o r d e r ,  d e c r e e  o r  p r o c e e d i n g .  

P e t i t i o n e r  a d o p t s  t h e  t r a d i t i o n a l  v i e w p o i n t  t h a t  when 

j u r i s d i c t i o n  i s  t e r m i n a t e d  t h r o u g h  t h e  u s e  o f  t h e  V o l u n t a r y  

D i s m i s s a l  i t  i s  t e r m i n a t e d  f o r  a l l  p u r p o s e s .  I t  i s  a  t a c t i c a l  

weapon  d e s i g n e d  f o r  t h e  u n i l a t e r a l  s t r a t e g i c  u s e  o f  t h e  P l a i n t i f f  

a n d  c a r r i e s  w i t h  i t  t h e  c o m m e n s u r a t e  r e s p o n s i b i l i t y  f o r  t h e  

t e r m i n a t i o n  o f  j u r i s d i c t i o n .  P e t i t i o n e r  r e l i e s  u p o n  a  l o n g  l i n e  

o f  c a s e  w i t h  s p e c i a l  r e l i a n c e  upon  RANDLE-EASTERN AMBULANCE --------------- 
SERVICE v .  VASTA, 3 6 0  S o  2d 6 8  and  MILLER v .  FORTUNE INSURANCE ------- ---------------- 
C O  4 5 3  So  2d 489 .  --I2 

R e s p o n d e n t  r e l i e s  upon  h o l d i n g s  i n  a  r e c e n t  g r o u p  o f  

c a s e s  w h i c h  wou ld  make j u r i s d i c t i o n  e i t h e r  s u p e r f l u o u s  o r  

s u b j e c t i v e .  T h e s e  d e c i s i o n s  h a v e  b e e n  a n  a t t e m p t  t o  r a t i o n a l i z e  

h o l d i n g s  w h i c h  a r e  c l e a r l y  c o n t r a r y  t o  a c c e p t e d  m o t i o n s  o f  

j u r i s d i c t i o n  a n d  common u s a g e s  o f  t h e  w o r d s  " o r d e r "  a n d  

" p r o c e e d i n g " .  Any b a s i s  f o r  t h e  f i c t i o n s  e m p l o y e d  by  t h e s e  

v a r i o u s  c o u r t s  a r e  s i m p l y  a t t e m p t s  t o  a r r i v e  a t  a  d e c i s i o n  w h i c h  

t h e y  d e s i r e ,  b u t  w i t h o u t  a  v e h i c l e  t o  g e t  t h e r e .  

The b a s i s  f o r  F l o r i d a  R u l e s  o f  C i v i l  P r o c e d u r e  1 . 5 4 0 ( b )  



i s  s o u n d  a n d  s h o u l d  r e m a i n  t o  correct errosrs c a u s e d  when w o r d s  o f  

t h e  C o u r t  i n  j u d g m e n t s ,  o r d e r s ,  d e c r e s s ,  a n d  p r o c e e d i n g s  a r e  

r e d u c e d  t o  t h e  w r i t t e n  w o r d .  The b a s i s  f o r  j u r i s d i c t i o n  i s  

l i k e w i s e  s o u n d .  When j u r i s d i c t i o n  i s  t e r m i n a t e d  by  o n e ' s  own 

c o n d u c t  i t  s h o u l d  d i v e s t  t h e  C o u r t  o f  j u r i s d i c t i o n  t o  a w a r d  r e l i e f  

u n d e r  F l o r i d a  R u l e s  o f  C i v i l  P r o c e d u r e  1 . 5 4 0 ( b )  a s  w e l l  a s  t h e  

C o u r t ' s  j u r i s d i c t i o n  t o  h e a r  a n y  f u r t h e r  m a t t e r s  i n  t h a t  

c a u s e .  

ARGUMENT I N  RESPONSE ----------- 
A V o l u n t a r y  D i s m i s s a l  u n d e r  F l o r i d a  R u l e s  o f  C i v i l  

P r o c e d u r e  1 . 4 2 0  i s  p r i v i l e g e  a c c o r d e d  t o  a  P l a i n t i f f .  I t  i s  a  

t a c t i c a l  weapon  p l a c e d  a t  t h e  d i s p o s a l  o f  a  P l a i n t i f f  when h i s  

c a u s e  o f  a c t i o n  a p p e a r s  t o  b e  g o i n g  a g a i n s t  h i m .  I t  i s  a  

u n i l a t e r a l  a c t  w h i c h  t e r m i n a t e s  t h e  j u r i s d i c t i o n  o f  t h e  t r i a l  

C o u r t  a s  t o  a l l  f u r t h e r  p r o c e e d i n g s ,  a n d  c a n  b e  u s e d  r e g a r d l e s s  o f  

t h e  v i e w s ,  d e s i r e s ,  a n d  a d d i t i o n a l  e x p e n s e s  o f  t h e  D e f e n d a n t .  A s  

t h i s  d i s m i s s a l  i s  n o t  a  j u d g m e n t ,  d e c r e e ,  o r d e r ,  o r  p r o c e e d i n g ,  

n e i t h e r  t h e  C o u r t  n o r  t h e  D e f e n d a n t  c a n  d e n y  i t s  u s e  o r  a r g u e  

a g a i n s t  i t .  C o m m e n s u r a t e  w i t h  s u c h  a  t a c t i c a l  weapon comes t h e  

r e s p o n s i b i l i t y  f o r  i t s  u s e .  F a i l u r e  t o  u s e  i t  p r o p e r l y  o r  t o  

p r o p e r l y  o v e r s e e  i t s  u s e  c a n  l e a d  t o  d i s a s t r o u s  r e s u l t s ,  a s  

j u r i s d i c t i o n  h a s  b e e n  t e r m i n a t e d  i n  a  m a n n e r  f o r  w h i c h  r e l i e f  

c a n n o t  b e  g r a n t e d  u n d e r  a n y  R u l e s  o f  C i v i l  P r o c e d u r e .  
L 

J u r i s d i c t i o n  i s  t h e  b a s i s  f o r  t h e  e n t i r e  j u d i c i a l  

s y s t e m .  A l o n g  l i n e  o f  c a s e s ,  i n c l u d i n g  RANDLE-EASTERN AMBULANCE --------------- 



SERVICE v. VASTA 360 So 2d 68, CAROLINA CASUALTY CO. v. GENERAL - - - - - ,  ....................... 
TRUCK EqllIPMENT & TRAILER SALES INC 407 So 2d 1095 (19821, - - - -  - -  --1-., 

PIPER AIRCRAFT CORP. v. PRESCOTT 445 So 2d 591 (19841, and - - - - - - - - - - - - - L  

MILLER v. FORTUNE INSURANCE CO 453 So 2d 489, stand for the - - - - , - - - - - - - L ,  

proposition that when the Court has been deprived of jurisdiction 

by means of a Voluntary Dismissal it has lost jurisdiction for all 

time. 

Respondent counters this long line of cases on 

juridiction with several District Court holdings which approach 

jurisdiction on a subjective basis. The lead spokesman for this 

group of holdings is SHAMPAINE INDUSTRIES, INC. v. SOUTH BROWARD ------------ ------------ 
HOSPITAL DISTRICT 411 So 2d 364 whose cavalier attitude toward -------- 

jurisdiction is set out quite clearly in an attampt to rationalize 

their holding: 

"we are not concerned with the court's 
jurisdiction, but rather the extent to 
which this Rule may be applied." 

An excellent synopsis of -------- SHAMPAINE'S error in reasoning is set out 

at length in ---- MILLER at Page 49 with the conclusion that. . . "if 
the Court loses jurisdiction it is lost for all purposes." 

Other Courts have used equally imaginative rationale to 

justify their holdings, including the declaration by a Georgia 

Court that the unilateral filing of a Voluntary Dismissal is 

actually an "order", (PAGE v. HOLIDAY INNS, INC. 245 GA 12, 262 --------------- -- 1 

Se 2d 783 (1980)-See Respondent's Appendix B, Pages 1-21, and a 

1970 Florida Court declaring that such an act is in realty a 



"proceeding". (COOPER v. CARROLL 239 So 2d 511). 

Still other holdings would give the trial Court 

immediate jurisdiction to apply a subjective test to determine 

whether or not the trial Court has jurisdiction to grant relief 

under Florida Rules of Civil Procedure 1.540(b). The trial Court 

would hear the testimony of attorneys and their secretaries to 

find out if this error was volitional or non-volitional; tactical 

or non-tact ical. Applying logic to these tests, however, 

dissipates them. A volitional act is one which a person, in the 

exercise of his free will, elects to commit. Reducing the present 

situation to plain English, the filing of the present dismissal 

was a volitional act in which a secretarial error occured. 

Similarly, the Rule itself is a tactical weapon for use solely by 

Plaintiff, thereby eliminating the tactical-non-tactical 

rat ionale. 

The fact remains that a Voluntary Dismissal was intended 

and it was taken by Respondent without authority or approval of 

the trial Court by means of a judgment, order, decree, or 

proceeding. Furthermore, Defendant below was powerless to argue 

against it. If the position that a Voluntary Dismissal divests 

jurisdiction entirely and for all reasons seems rigid, the policy 

reasons behind this position were stated eloquently in 

RANDLE-EASTERN at Page 69: -------- 2 

Our rules prevent several filings and dismissals against 

a defendant for the same claim and they provide authority for 



defendants to recoup thier court costs when a Voluntary Dismissal 

has been taken. There is no recompense, however, for a 

defendant's inconvenience, his attorneys fees, or the instability 

to his daily affairs which are caused by a Plaintiff's 

self-aborted lawsuit. Nor is there any recompense for the cost 

and inconvenience to the general public through the plaintiff's 

precipitous or improvident use of judicial resources. 

The benefit of the dismissal privilege must carry with 

it commensurate responsibility-responsibility for counsel, as an 

officer of the courts, to ascertain the need for and the 

consequence of a Voluntary Dismissal before removing a client's 

cause from the adjudicatory process which counsel has set in 

motion. Correlative with this responsibility must be the risk, 

like so many others which attend counsel's judgmental decisions in 

the course of a trial, that the action taken may prove prejudicial 

to the ultimate success of the litigation. 

REBUTAL OF ARGUMENT ---------- 
Respondent has attempted to construe the unilateral 

filing of a Voluntary Dismissal as either a judgment, order, or 

proceeding. Without coming out and stating it, Respondent 

attempts to characterize a Voluntary Dismissal as a judgment on 

Page 11 of the Answer Brief. Respondent also attempts therein to 

characterize ----- MILLER as being in conflict with cases which grant 

relief from final judgments, default final judgments and orders of 

dismissal. Nothing could be further from the truth. No case has 



b e e n  p u t  f o r t h  f o r  t h e  p r o p o s i t i o n  t h a t  F l o r i d a  R u l e s  o f  C i v i l  

P r o c e d u r e  1 . 5 4 0  d o e s  n o t  a p p l y  t o  j u d g m e n t s  o r  o r d e r .  The  s u b j e c t  

b e f o r e  t h i s  C o u r t  i s  a  V o l u n t a r y  D i s m i s s a l  w h i c h  d o e s  n o t  f i t  i n t o  

a n y  o f  t h e  c r i t e r i a  s t a t e d  i n  R u l e  1 . 5 4 0 .  

R e s p o n d e n t  t h e n  t u r n s  t o  t h e  G e o r g i a  c a s e  o f  --- PAGE v .  

HOLIDAY INNS I N C  ( s u p r a )  f o r  t h e  p r o p o s i t i o n  t h a t  a  V o l u n t a r y  ----,-I 

D i s m i s s a l  i s  a n  " o r d e r " .  T h a t  H o n o r a b l e  C o u r t  s t a t e s  t h a t  

a l t h o u g h  a  V o l u n t a r y  D i s m i s s a l  i s  n o t  a  j u d g m e n t ,  i n  t h e i r  o p i n i o n  

i t  i s  a n  o r d e r  d u e  t o  t h e  s t a t u t e ,  Code Ann. C h a p t e r  8 1 A - 1 4 1 ( a ) .  

Y e t  a  r e a d i n g  o f  t h a t  s t a t u t e  d o e s  n o t  d i s c l o s e  t h e  i n t e n t  t o  

c h a r a c t e r  a  V o l u n t a r y  D i s m i s s a l  a s  on o r d e r .  I n  f a c t ,  t h e  s t a t u t e  

s t a t e s :  

". . . a n  a c t i o n  may b e  d i s m i s s e d  b y  t h e  P l a i n t i f f  
w i t h o u t  o r d e r  o f  C o u r t  b y  f i l i n g  a  w r i t t e n  n o t i c e  ---------- 
o f  d i s m i s s a l  a t  a n y  t i m e  b e f o r e  v e r d i c t . "  

I t  i s  a l s o  i n t e r e s t i n g  t o  n o t e  i n  t h e  -- PAGE d e c i s i o n  t h a t  

t h e  C o u r t  r e f e r s  t o  t h e  p l e a d i n g s  i n  q u e s t i o n  a s  a n  . . . " o r d e r  o f  

d i s m i s s a l .  . . I 1  i n  P a r a g r a p h  2 .  E i t h e r  t h a t  c a s e  a c t u a l l y  

i n v o l v e d  a n  o r d e r  o f  d i s m i s s a l  o r  t h e  C o u r t  c o n f u s e d  t h e  o r d e r  o f  

d i s m i s s a l  w i t h  a  V o l u n t a r y  D i s m i s s a l  t o  a c h i e v e  i t s  own e n d s .  I n  

a n y  e v e n t ,  t h e  common u s a g e  o f  t h e  word  " o r d e r "  d i c t a t e s  a g a i n s t  

t h e  r a t i o n a l e  u s e d  i n  t h i s  c a s e .  

R e s p o n d e n t  l i k e w i s e  a t t e m p t s  t o  u s e  s e m a n t i c  g y m n a s t i c s  

i n  o r d e r  t o  d e f i n e  a  V o l u n t a r y  D i s m i s s a l  a s  a  " p r o c e e d i n g " .  

A c c o r d i n g  t o  R e s p o n d e n t ,  a  p r o c e e d i n g  i s  e i t h e r  ". . . t h e  f o r m  a n d  

m a n n e r  o f  c o n d u c t i n g  j u r i d i c a l  b u s i n e s s  b e f o r e  a  C o u r t  o r  j u d i c i a l  



* 
o f f i c e r , "  ( p a g e  9 ,  Answer  B r i e f )  w h i c h  w o u l d  e x c l u d e  a V o l u n t a r y  

D i s m i s s a l ,  o r  a  p r o c e e d i n g  e n c o m p a s s e s  a l l  m a t t e r s  w h i c h  o c c u r  

t h r o u g h o u t  a  s u i t .  I f  t h e  l a t t e r  c a s e  was t r u e ,  R e s p o n d e n t ' s  

l a t e r  a r g u m e n t  d i s t i n g u i s h i n g  v o l i t i o n a l  non  v o l i t i o n a l ;  t a c t i c a l  

a n d  n o n - t a c t i c a l ,  a l o n g  w i t h  t h e  h o l d i n g  i n  RANDLE, SHAMPAINE, a n d  

a l l  t h e  o t h e r  c i t e d  c a s e s  w o u l d  b e  i n  v a i n .  " P r o c e e d i n g "  w o u l d  

e n c o m p a s s  a l l  a c t i o n s  a t  a l l  s t a g e s  w i t h o u t  n e e d  t o  d i s t i n g u i s h .  

T h i s ,  o f  c o u r s e ,  was  n o t  i n t e n d e d  and  t h e  g e n e r a l  u s a g e  o f  t h e  

word  " p r o c e e d i n g " ,  a s  u s e d  i n  R u l e  1 . 5 4 0  i s  i n t e r c h a n g e a b l e  w i t h  

" h e a r i n g " .  

CONCLUSION ------- 
F o r  t h e  r e a s o n s  s e t  f o r t h  a b o v e  P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h a t  t h e  l o w e r  C o u r t  o r d e r  b e  r e v e r s e d .  
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