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STATEMENT OF THE CASE A N D  FACTS ------------------- 
A t  t h e  t r i a l  C o u r t  l e v e l  b o t h  P e t i t i o n e r  a n d  R e s p o n d e n t  

h e r e i n  w e r e  D e f e n d a n t s  i n  a  m o r t g a g e  f o r e c l o s u r e  c a s e .  R e s p o n d e n t  

h e r e i n ,  FIRST FIDELITY SAVINGS AND LOAN ASSOCIATION OF WINTER 

PARK, f / k / a  FIRST FEDERAL SAVINGS AND LOAN ASSOCIATION OF MARTIN 

COUNTY t h e n  f i l e d  a  C r o s s - C l a i m  f o r  f o r e c l o s u r e  o f  t h e  s e c o n d  

m o r t g a g e  a g a i n s t  ANDREW BENDER, P e t i t i o n e r  h e r e i n .  R e a l i z i n g  t h a t  

t h e i r  s e c o n d  p o s i t i o n  wou ld  b e  w i p e d  o u t  i n  t h e  m a i n  a c t i o n ,  

R e s p o n d e n t  h e r e i n  t h e n  made a  t a c t i c a l  d e c i s i o n  t o  v o l u n t a r i l y  

d i s m i s s  t h e i r  C r o s s - C l a i m  a n d  i n s t i t u t e  a n  a c t i o n  a g a i n s t  

P e t i t i o n e r  h e r e i n  b a s e d  u p o n  t h e  P r o m i s s o r y  N o t e  a l o n e .  

T h e r e f o r e ,  on A p r i l  2 7 ,  1 9 8 4  R e s p o n d e n t  f i l e d  a  P r o m i s s o r y  N o t e  

C o m p l a i n t  a g a i n s t  P e t i t i o n e r  and  on  J u l y  9 ,  1 9 8 4  f i l e d  a  V o l u n t a r y  

D i s m i s s a l  W i t h  P r e j u d i c e .  ( S e e  P a g e  2 o f  A p p e n d i x  f i l e d  h e r e i n . )  

T h e r e a f t e r ,  on  J u l y  2 4 ,  1 9 8 4 ,  R e s p o n d e n t  f i l e d  i t s  M o t i o n  

t o  Amend V o l u n t a r y  D i s m i s s a l  s o  t h a t  i t  wou ld  r e a d  " W i t h o u t  

P r e j u d i c e " .  ( S e e  P a g e  3  o f  A p p e n d i x  f i l e d  h e r e i n . )  S a i d  M o t i o n  

r e l i e d  u p o n  R u l e  1 . 5 4 0 ( b )  F 1 a . R . C i v . P .  i n  s e e k i n g  r e l i e f  f r o m  

m i s t a k e  o r  i n a d v e r t a n c e .  

On November 1 5 ,  1 9 8 4  B r o w a r d  C o u n t y  C i r c u i t  C o u r t  J u d g e  

L a w r e n c e  L. K o r d a  g r a n t e d  R e s p o n d e n t ' s  M o t i o n  t o  Amend t h e  

V o l u n t a r y  D i s m i s s a l .  ( S e e  P a g e  5  o f  A p p e n d i x  f i l e d  h e r e i n . )  

S a i d  d e c i s i o n  was a p p e a l e d  t o  t h e  F o u r t h  D i s t r i c t  C o u r t  

o f  A p p e a l s .  P e t i t i o n e r  r e l i e d  u p o n  t h e  Supreme  C o u r t  h o l d i n g  i n  

RANDLE-EASTERN AMBULANCE SERVICE I N C  - - - - - - - - - - -  L - 2 - v -  VAST!, 3 6 0  S o . 2 d  6 8 ,  



a n d  t h e  S e c o n d  D i s t r i c t  h o l d i n g  i n  MILLER v .  FORTUNE INSURANCE ----------------- 
COMPANY, 4 5 3  So .2d  4 8 9  t o  s u p p o r t  h i s  p o s i t i o n  t h a t  t h e  t r i a l  

C o u r t  l o s t  i t s  j u r i s d i c t i o n  f o r  a l l  p u r p o s e s  when R e s p o n d e n t  f i l e d  

i t s  V o l u n t a r y  D i s m i s s a l  W i t h  P r e j u d i c e .  I n  r e p l y ,  R e s p o n d e n t  

c i t e d  t h e  F o u r t h  D i s t r i c t  C a s e  o f  ------------ SHAMPAINE INDUSTRIES, I N C .  v .  ---- 

SOUTH BROWARD HOSPITAL DISTRICT 4 1 1 ,  S o . 2 d  3 6 4 .  - - - - - - - - - - - -  1 

The F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l s  a f f i r m e d  t h e  l o w e r  

C o u r t ,  b a s e d  u p o n  t h e i r  p r e v i o u s  h o l d i n g  i n  ------ SHAMPAINE INDUSTRIES, 

I N C  v  SOUTH BROWARD HOSPITAL DISTRICT 4 1 1 ,  S o . 2 d  3 6 4 .  -L.------,-------, 

SUMMARY OF ARGUMENT ------------ 
THE FILING OF A VOLUNTARY DISMISSAL WITH PREJUDICE 

o p e r a t e s  t o  d e p r i v e  t h e  t r i a l  C o u r t  o f  j u r i s d i c t i o n  o v e r  a l l  

m a t t e r s  s u b s e q u e n t  t o  t h a t  f i l i n g ,  i n c l u d i n g  r e l i e f  u n d e r  R u l e  

1 . 5 4 0 ( b )  F l a .  R . C i v . P .  r e l i a n c e  f o r  t h i s  a r g u m e n t  i s  made u p o n  t h e  

f o l l o w i n g :  

1. RANDLE-EASTERN AMBULANCE SERVICE I N C .  V .  VASTA 360  - - - - - - - - - - - - - - - - - - - - - - - L - - - - d  

S o . 2 d  6 8 ,  w h i c h  s t a t e s  i n  p a r t ,  t h a t  a  V o l u n t a r y  D i s m i s s a l  

d e p r i v e s  t h e  C o u r t  o f  f u r t h e r  j u r i s d i c t i o n .  

2 .  MILLER v .  FORTUNE INSURANCE COMPANY 4 5 3  S o . 2 d  4 8 9  ---,-,-----,,, 3 

w h i c h  s t a t e s  i n  p a r t  t h a t  i f  t h e  C o u r t  l o s e s  j u r i s d i c t i o n ,  i t  i s  

l o s t  f o r  a l l  p u r p o s e s ,  i n c l u d i n g  a M o t i o n  f o r  R e l i e f  u n d e r  R u l e  

1 . 5 4 0 ( b )  F 1 a . R . C i v . P .  

ARGUMENT --- 
The o p i n i o n  i n  RANDLE-EASTERN AMBULANCE SERVICE, I N C .  v .  ------------------ 

VASTA, 3 6 0  S o . 2 d ,  6 8 ,  @ P g . 6 9  s t a t e s  i n  p a r t  t h a t  t h e  e f f e c t  o f  a --- 



V o l u n t a r y  D i s m i s s a l  i s  t o  t e r m i n a t e  t h e  l i t i g a t i o n  i n s t a n t a n e o u l s y  

a n d  d e p r i v e  t h e  t r i a l  C o u r t  o f  j u r i s d i c t i o n  i n  a l l  r e s p e c t s :  

The  r i g h t  t o  d i s m i s s  o n e ' s  own l a w s u i t  
d u r i n g  t h e  c o u r s e  o f  t r i a l  i s  g u a r a n t e e d  b y  
R u l e  1 . 4 2 0 ( a ) ,  e n d o w i n g  a  P l a i n t i f f  w i t h  
u n i l a t e r a l  a u t h o r i t y  t o  b l o c k  a c t i o n  f a v o r a b l e  
t o  a  D e f e n d a n t  w h i c h  t h e  t r i a l  J u d g e  m i g h t  
b e  d i s p o s e d  t o  a p p r o v e .  T h e  e f f e c t  i s  t o  
r e m o v e  c o m p l e t e l y  f r o m  t h e  C o u r t ' s  c o n s i d e r a t i o n  
t h e  power  t o  e n t e r  a n  O r d e r ,  e q u i v a l e n t  i n  a l l  
r e s p e c t s  t o  a  d e p r i v a t i o n  o f  " j u r i s d i c t i o n " .  

T h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l s  c a s e  o f  ---- HILLER 

v.FORTUNE INSURANCE COMPANY 4 5 3  S o . 2 d .  489  c o n t a i n s  t h e  same - - - - - - - - - - - - - - -  
b a s i c  s e t  o f  f a c t s  a s  t h e  i n s t a n t  c a s e .  P l a i n t i f f  t h e r e i n  f i l e d  a  

N o t i c e  o f  V o l u n t a r y  D i s m i s s a l  " W i t h  P r e j u d i c e "  a n d  s u b s e q u e n t l y  

s o u g h t  a  M o t i o n  f o r  R e l i e f  f r o m  V o l u n t a r y  D i s m i s s a l  p u r s u a n t  t o  

R u l e  1 . 5 4 0 ( b ) ,  F 1 a . R . C i v . P .  o n  t h e  g r o u n d s  t h a t  t h e  f i l i n g  "Wi th  

P r e j u d i c e "  was  a  r e s u l t  o f  s e c r e t a r i a l  e r r o r .  T h e  P l a i n t i f f  

t h e r e i n  a t t e m p t e d  t o  u s e  t h e  r a t i o n a l  w h i c h  was s u c c e s s f u l  i n  t h e  

F o u r t  D i s t r i c t  c a s e  o f  SHAMPAINE INDUSTRIES I N C .  v .  SOUTH BROWARD - - - - - - - - - -  L - - -  --- 
HOSPITAL DISTRICT 4 1 1  So .2d  3 6 4 .  T h a t  i s ,  i f  a D i s m i s s a l  i s  n o t  ----------- 3 

a  " v o l o t i o n a l  d i s m i s s a l "  t h e n  1 . 5 4 0 ( b )  r e l i e f  i s  a v a i l a b l e .  t h e  

C o u r t  i n  SHAMPAINE INDUSTRIES I N C  SOUTH BROWARD HOSPITAL - - - - -  ---.V. - - - - - - - -  

DISTRICT 4 1 1  S o . 2 d  3 6 4  c u t s  a f i n e  l i n e  i n  s t a t i n g  t h a t  a l t h o u g h  1 

t h e r e  was a n  i n t e n t  t o  d i s m i s s ,  t h e  i n t e n t  was  n o t  t o  b e  w i t h  

p r e j u d i c e .  T h e r e f o r e ,  i t  was n o t  a  v o l o t i o n a l  d i s m i s s a l  and  t h e  

r e l i e f  was a v a i l a b l e .  The  C o u r t  i n  MILLER v .  FORTUNE INSURANCE ---------------- 
COMPANY t o o k  t h e  SHAINPAINE d e c i s i o n  t o  t a s k  i n  a  v e r y  e l o q u e n t  ----- ------- 

m a n n e r .  S e e  MILLER v .  FORTUNE INSURANCE COMPANY 4 5 3  S o . 2 d .  4 8 9  @ - - - - - - - - - - - - - - - - - - - - '  

P g . 4 9 1 ,  a n d  c o n c l u d e d :  



" S i n c e  we h a v e  no  r e c o r d  h e r e ,  we c a n n o t  
d e t e r m i n e  t h e  u n d e r l y i n g  r e a s o n s  f o r  t h e  
d i s m i s s a l .  H o w e v e r ,  we c o n c l u d e  t h a t  makes  
n o  d i f f e r e n c e ,  f o r  i f  t h e  C o u r t  l o s e s  j u r i s d i c t i o n ,  
i t  i s  l o s t  f o r  a l l  p u r p o s e s .  T h e r e  i s  a l s o  
no  r e p r e s e n t a t i o n  h e r e  t h a t  P e t i t i o n e r  d i d  n o t  
i n t e n d  t o  d i s m i s s  a t  a l l ,  a n d  t h a t  t h e  d i s m i s s a l  
w h a t e v e r  i t s  n a t u r e ,  was a  m i s t a k e . "  

A p p l y i n g  t h e  f o r e g o i n g  r a t i o n a l e  t o  t h e  i n s t a n t  c a s e ,  i t  

i s  c l e a r  t h a t  when R e s p o n d e n t  i n t e n t i o n a l l y  f i l e d  i t s  V o l u n t a r y  

D i s m i s s a l  W i t h  P r e j u d i c e ,  t h e  t r i a l  C o u r t  was d e p r i v e d  o f  a n y  

f u r t h e r  j u r i s d i c t i o n  o v e r  t h a t  m a t t e r .  T h e r e f o r e ,  t h e  t r i a l  

C o u r t  was w i t h o u t  j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  M o t i o n  t o  Amend 

t h e  V o l u n t a r y  D i s m i s s a l .  

CONCLUSION ------- 

T h e  t r i a l  C o u r t  i n  t h e  i n s t a n t  c a s e  e r r e d  i n  a l l o w i n g  t h e  

R e s p o n d e n t  h e r e i n ,  FIRST FIDELITY SAVINGS A N D  LOAN ASSOCITION OF 

WINTER PARK t o  amend i t s  V o l u n t a r y  D i s m i s s a l  a f t e r  i t  h a d  

d i l i b e r a t l e y  f i l e d  a  D i s m i s s a l  Wi th  P r e j u d i c e  o f  t h a t  a c t i o n .  I f ,  

a s  s t a t e d  i n  - - - - - - - - - - - - -L- - - -  RANDLE-EASTERN AMBULANCE SERVICE I N C .  v .  VASTA 360  -, 
S o . 2 d ,  6 8 ,  t h e  C o u r t  l o s e s  j u r i s d i c t i i o n  on a  V o l u n t a r y  D i s m i s s a l ,  

i t  m a t t e r s  n o t  w h e t h e r  t h e  d i s m i s s a l  was  " W i t h  ~ r e j u d i c e "  o r  

" W i t h o u t  P r e j u d i c e " .  F u r t h e r m o r e ,  a s  s t a t e d  i n  ----------- MILLER v .  FORTUNE 

INSURANCE COMPANY 4 5 3  S o . 2 d  4 8 9 ,  i f  t h e  C o u r t  l o s e s  j u r i s d i c t i o n ,  -------- 2 

i t  i s  l o s t  f o r  a l l  p u r p o s e s .  T h i s  a c t i o n ,  a t  t h e  t r i a l  C o u r t  

l e v e l ,  was d i s m i s s e d  w i t h  p r e j u d i c e .  T h e r e f o r e ,  no j u r i s d i c t i o n  

r e m a i n s ,  e v e n  f o r  t h e  f i l i n g  o f  a  R u l e  1 . 5 4 0 ( b )  F 1 a . R . C i v . P .  

M o t i o n .  T h e r e f o r e ,  t h e  V o l u n t a r y  D i s m i s s a l  W i t h  p r e j u d i c e ,  

d e l i b e r a t e l y  f i l e d  b y  t h e  R e s p o n d e n t  h e r e i n  mus t  s t a n d  a s  t h e  

f i n a l  p o s s i b l e  a c t i o n  t o  w h i c h  t h a t  p a r t y  i s  e n t i t l e d  i n  t h e  l o w e r  

C o u r t .  
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