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TRBLE Of CnRTI ONS 

Cases 
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156 So. 1(Fla. 1934) 5 

Magnant, et ai, u. Peacock, et ai, 
24 So. 478 (Fla. 1938) 5 

Perego u. Robinson, 
377 So. 2d 834 (Fla. 5th OCR 1979) 4, 5 

• Other Ruthorities 

Rrt. UIII, set.l (k:l Florida Constitution 4 

Fla. R. Rpp. P. 9.040 (g) .........•................................. ~ 

Section 28.07, Fl Statutes (1983) .4, 5 
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• STRTEMENT OF THE CRSE RND FRCTS 

Respondent concurs with the Petitioner's statement of the Case 
and Facts. 

• 
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SUMMARY Of ARGUMENT 

The order on appeal, in which the First District held that notices of 
appeal must be considered "filed II at the time they are presented for 
filing at a branch office of the clerk, eHpressly conflicts with the 
holding in Perego u. Robinson, et ai, in which the Fifth District stated 
that a notice of appeal cannot be considered filed until it reaches the 
county seat. 

• 

It is constitutionally permissible for a notice of appeal to be 
considered filed at the time it is presented at a location other than at 
the courthouse in the county seat, if: (l) the filing location is a branch 
office of the clerk that has been established in accordance with law, 
and (2) the clerk operates the branch office for the purpose of filing 
pleadings and issuing process. The branch office of the clerk in 
Question was established in accordance with law and performed all 
functions of a clerk's office eHcept for recording. 

The notice of appeal was filed within the time established by the 
Florida Rules of Appellate Procedure. Rccordingly the order on appeal 
should be affirmed. 
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RRGUMENT 

I.	 WHETHER, FOR PURPOSES OF THE RPPELLRTE RULES, 
PLERDINGS MRY BE CONSIDERED FILED RT THE TIME 
THEY RRE PRESENTED RT R DRRNCH OFF I CE OF THE 
CLERK. 

A.	 Whether the Shalimar Branch Office was Established 
in Rccordance with Law. 

• 

The county commission resolution which determined that a 
courthouse anneH should be built in Shalimar, Florida and which 
referred to construction plans filed with the clerk authorized the 
establishment of a branch office of the Clerk of Circuit Court for 
Okaloosa County. 

The Florida Constitution in Rrti(:le UIII, Section' (k) prouides in part 
that: 

Branch offices for the conduct of county business 
may	 be established elsewhere in the county by 
resolution of the gouerning body of the county in 
the manner prescribed by law. 

The adoption of the resolution satisfied the requirements of this 
section of the Florida Constitution. 
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Section 28.01, Florida Statutes (1983), prouides in part: 

[I]n those counties in which the clerk feels such 
offices to be necessary, he may establish branch 
offices in other places than the county seat and 
may prolJide such offices with a deputy clerk 
authorized to issue process; prouided, that all 
permanent official books and records shall be kept 
at the county courthouse. 

• 

The aboue statute, as well as Article UIII, Section 1(k), Florida 
Constitution (preuiously quoted), clearly contemplates the 
establishment of branch offices for the conduct of the clerk's business 
at places other then the county seat, eHcept for the recording 
function and the keeping of all permanent official books and records 
in the county seat as required by the Florida Constitution. 

B. The conflict with Perego u. Robinson 

The order on appeal is directly in conflict with Perego u. Robinson 
et ai, 31-: So. 2d 834 (Fla. 5th DCA 1919), cert denied, 388 So. 2d 1116 
(Fla. 1980), in which the Fifth District, noting that the office of the 
clerk in Uolusia County is located at the (:ounty seat in Deland, broadly 
held that, although the clerk had a branch offi(:e established in 
Daytona Beach, no documents are filed or recorded anyWhere but the 
county seat. 
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The PBregQ opinion did not discuss the distinction between the 

filing and the recording of a document for the purposes of flrticle UIII, 
Section 1 (Ie) ( which states that documents shall not be considered 
recorded until they reach the county seat). The Pereg!Lopinion did not 
discuss that although Fla.R.flpp.P. 9.040(g) requires the clerk to record 
certain notices of appeal, the operatiue date for deciding the 
timeliness of the notice is the date of filing, not recording. See, 
Magnant, et al u. Peacock, et ai, 24 So. 2d 314 (Fla. 1945). 

The cited case of In Re: Switzer's Estate, 156 So. I, (Fla. 1934) was 
decided prior to Section 28.01, Florida Statutes (1983). This case 
inuolued a notice that was taken to the home of the clerk on a 
weekend and not filed at the clerk's office. 

As stated by the First District in its opinion: 

II• It would seem apparent that the drafters of the 
constitutional prouision, as well as the statute, were well 
aware that the euer growing population of many Florida 
counties has placed great burdens on the offices of the clerks 
of fircuit courts throughout the state. To hold that these 
lawfully established bran(:h offices may accept pleadings for 
filing, but that said documents are not to be at loggerheads 
with the stated purpose of prouiding for the establishment 
of branch offices in order to better serue the needs of the 
publif. II 
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CONCLUSION 

The notice of appeal was filed within the time permitted under the 
Florida Rules of Rppellate Procedure, the decision of the First District 
Court of Rppeal should be affirmed. 

--1ie'Ml' 

JRM£S L. SCHM 
Counsel for Respondent 
32 Deal Parkway SW. 
Ft. Walton Beach, Florida 32548 
(904) 244-0770• 
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CERTI FICRTE OF SERU ICE 

I HEREBY CERTIFY that a copy of the foregoing has been furnished 
to WRLTER R. STE IGLEMRN, Esquire, Rttorney for Petitioner, P.O. BOH 
1510, Ft. Walton Beach, Fl 32549, by regular U.S. Mail, this ....1Jd day 
of Rpril, 1985. 

~../~JAMES l. SCH T 
32 Beal Parkway SW 
Ft. Walton Beach, FL 32548 

• 
(904) 244-0770 
Rttorney for Respondent 
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