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SUMMARY OF ARGUMENT 

Respondent and t h e  F lo r ida  Bar agree  on only  one p o i n t ,  i.e. 

t h a t  i n  t h e  proper  case  lawyers who p a r t i c i p a t e  i n  i l l e g a l  a c t i v i t y  

should be d e a l t  wi th  s e v e r e l y  by t h i s  Court .  However, respondent 

submits t h a t  t h e  c a s e  a t  bar  is  not t h e  proper case  f o r  harsh  

t rea tment .  

Respondent has p r a c t i c e d  law i n  F lo r ida  s i n c e  1969 wi th  a  

blemish f r e e  record ,  and while  t h i s  f a c t  a lone  should not be taken 

a s  proof of h i s  innocence, it should be given s u b s t a n t i a l  weight i n  

determining t h e  t r u t h  of h i s  under o a t h  test imony. The c a s e  a t  bar  

i s  a  b a t t l e  between t h e  v e r a c i t y  of t h e  respondent a s  opposed t o  

t h a t  of two convicted drug t r a f f i c k e r s ,  one of whom rece ived  a  

sen tence  of probat ion f o r  h i s  crimes i n  exchange f o r  h i s  test imony 

aga ins t  respondent,  and t h e  o t h e r  of whom was hoping t h a t  i n  

exchange f o r  h i s  test imony, h i s  sen tence  a f t e r  convic t ion ,  would be 

reduced ( a s  i n  f a c t  it was ) . 



The t e s t imony  of t h e  "key w i t n e s s " ,  Angel Haya, was comple te ly  

d i s c r e d i t e d  by h i s  i n c o n s i s t e n c i e s  and o u t r i g h t  l ies.  H i s  

c r e d a b i l i t y  a s  a  w i t n e s s  was f u r t h e r  t a i n t e d  by h i s  need t o  s h i f t  

t h e  blame f o r  h i s  own wrongdoings t o  some innocen t  t h i r d  pe rson  

( r e s p o n d e n t )  i n  o r d e r  t o  s a v e  h i s  own s k i n .  

The t e s t imony  of t h e  w i t n e s s ,  J e r r y  Green, shou ld  have been 

d i s r e g a r d e d  f o r  t h e  same r e a s o n s  and because  of h i s  admi t t ed  

1 complete l a c k  of  knowledge. 

On t h e  o t h e r  hand, t h e r e  was competent ,  s u b s t a n t i a l  and 

uncon t rove r t ed  ev idence  submi t t ed  by respondent  of h i s  innocence  and 

of h i s  good c h a r a c t e r ,  which f o r  some unknown r ea son  t h e  Referee 

d i s r e g a r d e d .  

Moreover, t h e  Re fe r ee  gave undue weight  t o  r e s p o n d e n t ' s  p l e a  of 

no lo  con t ende re  t o  a  lesser c r ime  t h a n  t h a t  w i t h  which he  was 

o r i g i n a l l y  charged,  p a r t i c u l a r l y  a f t e r  respondent  and h i s  t r i a l  

counse l  gave a  f u l l  e x p l a n a t i o n  of h i s  r e a s o n s  t h e r e f o r .  

There  is v e r y  l i t t l e  g ray  area i n  t h i s  a c t i o n ,  i.e. e i t h e r  t h e  

responden t  is  g u i l t y  o f  a  f e l o n y  and shou ld  be s u i t a b l y  punished by 

t h i s  Cour t  o r  he  is no t  g u i l t y  and shou ld  be  exone ra t ed  by t h i s  

Cour t .  

Respondent submi t s  t h a t  t h e r e  w a s  a l a c k  of proof t o  s u s t a i n  

t h e  R e f e r e e ' s  f i n d i n g  of g u i l t ,  t h a t  t h e r e  w a s  no clear and 

conv inc ing  ev idence  of g u i l t ,  t h a t  t o  t h e  c o n t r a r y ,  t h e  ev idence  



s u b m i t t e d  by  t h e  F l o r i d a  B a r  w a s  u n t r u t h f u l ,  i n c o n s i s t e n t  and  

t o t a l l y  d i s c r e d i t e d  by r e s p o n d e n t ,  and  t h a t  t h e  R e f e r e e  e r r e d  i n  

c o n s t r u i n g  t h e  e v i d e n c e  o t h e r w i s e .  
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STATEMENT OF THE CASE 

Respondent is an attorney duly licensed t o  practice law in the  S ta te  

of Florida. In October, 1982 respondent was charged with a crime. H e  

ultimately pled nolo contendere and adjudication was withheld on tha t  plea. 

A grievance was f i l e d  against  Respondent and t h a t  matter was heard by the  

Grievance Committee of the  Thirteenth Judicial Circui t  which found probable 

cause t o  believe tha t  Respondent had committed a misdemeanor. The matter 

was referred t o  the  Florida Bar which ultimately f i l ed  a complaint against  

respondent charging respondent with several  violat ions  of the discipl inary 

ru les  of the  Florida Bar, one of which was tha t  he had committed a 

misdemeanor . 
This discipl inary proceeding is before t h i s  Court upon the Florida 

Bar's Pe t i t ion  for  Review and the Respondent, Paul T. Marks' Cross- 

Pet i t ion for  Review of the  Report of the  Referee finding Respondent i n  

violat ion of the  Florida Bar Integration Rule, Art ic le  X I ,  Rule 11.02 

(3) (a)  (engaging i n  conduct contrary to  b n e s t y ,  jus t ice ,  o r  good morals) ; 

Rule 11.02 (3) (b) (commission of felonious misconduct) ; Florida Bar Code of 

Professional Responsibility, Disciplinary Rule 1-102 (A) (1) (violat ion of a 

discipl inary rule)  ; DR 1-102 (A) (3) (engaging in  i l l e g a l  conduct involving 

moral turpitude) ; DR 1-102 (A) (6) (misconduct t ha t  adversely r e f l e c t s  on 

h i s  f i t nes s  t o  pract ice  law); DR 7-102(A)(7) (counsel or a s s i s t  c l i e n t  in 

conduct the  lawyer knows t o  be i l l e g a l ) ;  and DR 7-102 (A) (8) (engage in  

other i l l ega l  conduct o r  conduct contrary t o  the discipl inary ru les ) .  The 

referee recommmend tha t  Respondent be suspended from the  practice of law in  



t he  S t a t e  of Florida f o r  th ree  (3)  yeass and u n t i l  he proves rehabi l i t a t ion .  

Costs and expenses of t h i s  proceeding w e r e  a l so  assessed against  

Respondent. 

Respondent challenges each and every finding of fac t  and 

conclusion of law reached by the  referee.  



STATEMENT OF THE FACTS 

For approximately 2 1/2 years respondent was the attorney for  one 

Angel Haya and several corporations in which Haya was the main stockholder 

(T.p.2, T.p.202) In ear ly  1982, Haya became interested in forming a 

corporation for  the purpose of doing construction work in the  country of 

Algeria. Respondent was retained t o  form the corporation and t o  perform 

various other legal  services t o  fur ther  t h i s  venture (T. ps. 202-203). In 

April,  1982 Haya traveled to  Algeria and on h i s  return he reported t o  

respondent t ha t  an airplane would be useful in Algeria because of the 

distance between proposed job s i t e s  and the i r  re la t ive  inaccessabil i ty by 

ground transportation (T.p.204). 

Respondent a l so  had another c l i e n t ,  named Ben Stinson and it apparent 

that  Stinson and Haya met a t  respondent's law of f ice  short ly  a f t e r  Haya 

returned from Algeria (T.p.205) . Stinson and Haya collaborated on the 

purchase of a s ingle  engine Cessna 206 a i r c r a f t .  Haya was to  put up the 

money and i n  return,  Stinson was t o  find a sui table  plane and take f lying 

lessons in  it un t i l  Haya had it shipped t o  Algeria (T. ps. 206-207). 

Respondent took no par t  in  the  purchase of the plane (T. p. 207). 

Subsequently, i n  August, 1982, Stinson took the airplane a t  night 

without Hayats knowledge and crashed i n  the  Gulf of Mexico (T. p. 208). 

Thereafter, in  September, 1982, Haya purchased a second airplane which was 

used by Haya, Stinson and o thers  in an e f f o r t  to  transport  marijuana into  

t h i s  country from Jamaica (T. ps.26-30). Upon the p lane ts  a r r iva l  i n  

Florida it was greeted by law enforcement o f f i ce r s  and Haya, Stinson and 

three others  (including Jerry Green) were arrested and charged with various 



crimes including t r a f f i c k i n g  i n  marijuana and conspiracy t o  t r a f f i c k  i n  

marijuana (T. ps.32-33). A l l  of these  co-conspirators were caught e i t h e r  

with t h e  marijuana i n  t h e i r  possession o r  i n  r e l a t i v e l y  c l o s e  proximity t o  

it. 

After h i s  a r r e s t ,  Haya promptly confessed and i n  r e tu rn  for  h i s  

"assistance" was promised probation (T. p.33) . Haya's a s s i s t ance  was t o  

ensnare someone o ther  than those with whom he was a r res t ed .  Respondent had 

naively allowed himself t o  be set up and with s o m e  prodding by t h e  

S h e r i f f ' s  department, Haya u l t imate ly ,  named respondent a s  another co- 

conspi ra tor  and agreed t o  have himself "wired" i n  order  t o  make 

su rve i l l ance  t apes  of p r i v a t e  conversat ions between himself and t h e  

respandent (T. p.34) . 
Some two weeks l a t e r ,  on October 11, 1982, respondent was a r res t ed  by 

t h e  l o c a l  s h e r i f f ' s  department and charged with t r a f f i c k i n g  i n  marijuana 

and conspiracy t o  t r a f f i c k  i n  marijuana. 

Approximately one year l a t e r ,  a f t e r  lengthy discovery and p lea  

negot ia t ions  with t h e  S t a t e  Attorney's  o f f i c e  of Hillsborough County, 

F lor ida ,  respondent pled nolo contendere t o  a charge of de l ive ry  of 

cannabis ( a  t h i r d  degree fe lony) ,  adjudica t ion  was withheld, and respondent 

was put  on probation. 



A. THE REFERE'S FINDINGS OF FACT AND RECOMMENDATIONS OF 
GUILT SHOULD NOT BE ACCEPTED BY THIS COURT DUE TO THE 
DELAY I N  PROSECUTING THIS RESPONDENT 

Respondent was arrested on October 11, 1982. While the  criminal 

prosecution was pending, respondent requested the Florida Bar to delay bar 

prosecution u n t i l  such t i m e  a s  the  criminal prosecution was concluded. 

That prosecution was concluded i n  October, 1983 and the Florida Bar had 

knowledge of t h a t  f a c t  almost immediately. 

The Grievance Committee hearing did not take place un t i l  ~ u l y ,  1984. 

On August 2, 1984 the  Florida Bar advised then counsel for  respondent t h a t  

fur ther  action was t o  be taken, but it was not u n t i l  March 5, 1985 t h a t  the  

Florida Bar ac tua l ly  f i l e d  its complaint. The t r i a l  before the  Referee 

took place in  December, 1985 and the  Referee's report  was delivered i n  

January, 1986, more than 2 years a f t e r  the criminal case against  respondent 

was disposed o f ,  and almost one and one-half years a f t e r  the  Bar advised 

tha t  it was t o  take fur ther  action. 

The responsibi l i ty  of d i l i gen t ly  prosecuting a discipl inary case rests 

with the Florida Bar, The Florida Bar v. Randolph, 238 So.2d 635 - - -  
(Fla.1970). When a d i sc ip l inary  case is not handled with dil igence t h i s  

Court has recognized the pr inciple  t ha t  the  delay may necessi ta te  the  

mitigation of otherwise proper d i sc ip l ine ,  - The Florida Bar v. P~JJ 358 -- 
So.2d 4 (Fla.1978). Furthermore, where the delay in  prosecution has been 

found t o  be substant ia l  and the  consequences of t ha t  delay have resulted in  

prejudice or  injury t o  the  accused attorney, the  respondent should be 

en t i t l ed  t o  dismissal of the  charges. The Florida Bar v. Rubin, 362 So.2d - -  --- 
12 (Fla.1978) . 



Moreover, t h i s  substant ia l  delay is v io la t ive  of the s p i r i t  and in ten t  

of the  Integration Rule. This intent  t o  ensure the prompt and d i l igen t  

processing of d i sc ip l inary  cases is evidenced by the statement of the then 

President of the Florida Bar, Burton Young, when he wrote in  the Florida 

Bar Journal: 

"With the powers of the new Disciplinary Rule, those who 
would t respass  upon our e th i c s  can expect t o  be called 
on t o  account immediately. There w i l l  be no more two- 
and-one half  year delays. Final discipl inary action 
w i l l  be completed within approximately 6 months." The 
Florida Bar Journal, Val. 44, No 6, P. 323 (June, 1970). 

Respondent submits t h a t  the substant ia l  delays in  t h i s  action have 

caused him substant ia l  harm and prejudice. H i s  a b i l i t y  t o  continue with 

h i s  practice has been severely hampered due t o  h i s  hesi ta t ion t o  accept new 

cases in  view of these pending proceedings. He has in e f f ec t  suffered the 

consequences of a suspension from h i s  practice combined with the anxiety of 

not having the matter resolved years ago. 

Perhaps had the case been cal led t o  t r i a l  sooner, the witnesses' 

memories would have been clearer .  

Respondent was 37 years old a t  the time t h i s  ordeal began; he is now 

41 and fur ther  removed from the job market outside the practice of law. 

In conclusion, t h i s  Court should consider the substant ia l  delay, the 

harm and punishment suffered by respondent, the  harsh e f f ec t s  which w i l l  

r e su l t  from the recommended discipl ine,  and the lack of benefit  t o  the Bar 

or  the public and should dismiss the charges against  respondent. 



B. THE REFEREE ERRED BY GIVING UNDUE WEIGHT TO RESPONDENT'S 
NOLO CONTENDERE PLEA 

On October 11, 1982, respondent was arrested and charged with 

t raff icking in  marijuana and conspiracy to  t r a f f i ck  i n  marijuana, bath 

second degree felonies.  Approximately one year l a t e r ,  respondent entered a 

plea of nolo contendere t o  a lesser  charge of del ivery of cannabis. I t  is 

undisputed t h a t  there  was no factual  basis  for  the  plea but rather t h a t  the 

plea was entered a s  a compromise. The Referee found (R. p. 2) t ha t  the  

"evidence of these other considerations is not c lear  and convincing." 

The Referee referred t o  the nolo contendere plea three (3) 

times in  h i s  opinion and he must, therefore have placed grea t  weight on the 

inference raised by such a plea. However, it is unclear from a reading of 

h i s  Report exactly how much weight was given by him t o  respondent's 

plea. Respondent suggests t o  t h i s  Court t h a t  i f  the  Referee gave any 

weight t o  it, tha t  he was i n  error .  

This Court has held tha t  a plea of nolo contendere is relevant i n  

discipl inary proceedings even though the plea r e l a t e s  t o  charges 

unconnected with those presented a t  the hearing and t h a t  the important 

factor is not whether there has been an actual  adjudication of g u i l t  

(respondent in  the  case a t  bar was not adjudicated gu i l ty )  but whether the - 
attorney has been given chance t o  explain the circumstances surrounding 

t h i s  plea and otherwise cantest  the  inference t h a t  he engaged i n  i l l e g a l  

conduct The Florida Bar v. Lancaster, 448 %.2d 1019 (Fla.1984). - -- 
Respondent t e s t i f i e d  a t  the hearing before the Referee. In response 

t o  questions re la t ing t o  the plea agreement, he t e s t i f i e d  a s  to a t  l e a s t  

seven reasons why the plea was made (T. ps. 230 - 232): 

a. That being charged with t raff icking i n  marijuana, respondent faced 

a three year minimun mandatory sentence i f  convicted, with no band pending 



appeal ; 

b. That he was a "cowardgg and could not face the unlikely chance tha t  

i f  convicted he w u l d  be sen t  t o  prison for three years; 

c .  That he had two families t o  support and could not take the r i sk  

for  t he i r  sakes. 

d. That a t  the time he was supposed t o  go t o  t r i a l  there  was a 

po l i t i ca l  upheaval in  Hillsbarough County where the two members of the  

Baard of County Commissioners a s  well a s  a local  at torney had been t r i e d  

and found g u i l t y  of various crimes; t ha t  Circui t  Judges Arden Merkel and 

Richard Leon were f ront  page news prac t ica l ly  every day; and tha t  a s  a 

r e su l t ,  respondent did not believe t h a t  he could g e t  a t r u l y  f a i r  t r i a l  i n  

Hillsbarough County a t  t ha t  time. 

e. That respondent wrongfully believed t h a t  the  provisions of Section 

90.410, Florida Statutes  prohibited the use of the nolo plea against  him i n  

t h i s  proceeding and t h a t  the case would t r u l y  be t r i e d  on its merits. 

Respondent did not practice i n  the  criminal law area and i n  a sense was i n  

a worse posit ion than a layman. He mistakenly read the s t a t u t e  in  

question, took it a t  face value and did m fur ther  research t o  find 

exceptions. 

f .  That Rules 3.170 and 3.172 of the Florida Rules of Criminal 

Procedure permit a defendant t o  plead nolo contendere t o  charges brought 

against  him because he believes it t o  be in h i s  best in t e re s t ,  while a t  the  

same time maintaining h i s  innocence. Respondent entered the plea on t h a t  

basis  and s ta ted on the record a t  the  plea hearing h i s  reasons. 

g. That there  was no factual  basis  whatsoever for  the  charge t h a t  

respondent pled nolo contendere. 

Much of the foregoing was supported by respondent1 s t r i a l  counsel, 



James Alfonso, who t e s t i f i e d  before the Referee (T. ps. 189 - 196). 

None of the foregoing was contradicted by the Florida Bar, yet  the 

Referee held t h a t  the testimony was not c lear  and convincing. 

Respondent s u h i t s  t o  t h i s  Court t h a t  it is manifestly unfair t o  

promulgate rules  of criminal procedure whereby persons in  the posit ion of 

respondent a re  encouraged t o  plea bargain, provide means by which they can 

enter pleas t o  doubtful claims t o  preserve the i r  freedom, and then pul l  t h e  

rug out  by using such pleas against  them i n  subsequent procedings, despite 

the c lear  language of the Rules and of t h e  Florida Evidence Code. 

Respondent was faced wi th  what he considered dubious criminal charges 

f i l ed  by t h e  S ta te  of Florida, for various personal reasons referred t o  

above chose the coward's way out and entered a plea of nolo contendere t o  

grea t ly  reduced charges, and now is faced wi th  a Referee who regarded such 

a plea su f f i c i en t ly  onerous t o  base h i s  recommendations t ha t  respondent be 

found g u i l t y  of such dubious charges and suspended for a period of three 

years. 

Respondent s h i t s  the Referee's f indings with regard t o  respondent's 

plea is a subversion of the l e t t e r  and s p i r i t  of the Florida Evidence Code 

and of the Florida Rules of Criminal Procedure a s  set for th  above and for 

t h i s  reason alone, the Referee's report  and recommendations should be set 

aside. 

Moreover, Respondent a s se r t s  t ha t  the uncontradicted testimony a t  the 

hearing before the Referee was t ru th fu l ,  c lear  and convincing; t ha t  the 

Referee erred i n  construing it otherwise; t h a t  the inference a r i s ing  from 



t h e  plea has been controverted,  t h a t  t h e  Referee should have completely 

disregarded t h e  plea and t h a t  t h e  he er red  i n  i n f e r r i n g  g u i l t  because of 

it. 



C. THE REFEREE ERRED I N  RMX)MImmING THAT mmENT 
BE FOUND GUILTY OF VIOLATING THE CODE OF P m m s s I m ~  
R;ESPONSIBILITY AND THE FLORIDA BAR 1NTM;RATION FUJLE 

The burden of proof i n  d i s c i p l i n a r y  proceedings as announced by 

t h i s  Court i n  The F lo r ida  Bar vs. Quick, 279 So.2d 4 (Fla.  1973) is on 

t h e  F lo r ida  Bar t o  prove an a t t o r n e y ' s  g u i l t  by "clear and convincing 

evidence." This  is a quantum of proof t h a t  is sanething more than merely 

a preponderance of t h e  evidence as i n  c i v i l  cases, but  less than beyond a 

reasonable doubt as required  i n  cr iminal  cases. 

Since t h e  inception of t h e  criminal  ac t ion  against t h i s  Respondent he 

has been faced wi th  attempting t o  prove t h a t  t h e  lies of Angel Haya were i n  

f a c t  lies. Haya has  t e s t i f i e d  on var ious  occasions but  u n t i l  t h e  time of 

t h e  hearing before t h e  Referee, t h e  caseboileddown t o  who was t e l l i n g  t h e  

t r u t h ,  Haya o r  Respondent. Who would a jury  o r ,  i n  t h e  case at b a r ,  a 

Referee believe? A s  Hayals lies had succeeded i n  g e t t i n g  Respondent 

a r r e s t e d  and charged wi th  se r ious  crimes, Respondent took t h e  easy way ou t  

by pleading nolo contendere i n  t h e  criminal  case, t r u s t i n g  t h a t  t h e  lawyers 

and judges who would hear t h e  bar  case would be sanewhat more d iscerning i n  

t h e i r  view of Haya and t h e  testimony presented by him. A l a s ,  at lease t h u s  

f a r ,  Respondent has been s o r e l y  disappointed. 

Although t h e  Referee ' s  r epor t  is d i f f i c u l t  t o  follow and is q u i t e  

incons i s t en t ,  h i s  opinion is based upon 8 main p o i n t s ,  a l l  of which 



are  patent ly  incorrect  and not supported whatsoever by the evidence 

s u h i t t e d ,  even t h a t  evidence tha t  is most favorable t o  the Florida Bar. 

1. On the f i r s t  page of the  Report the Referee makes the statement 

t ha t  Haya t rusted t h i s  Respondent. On the fourth page he f inds  t ha t  

respondent used h i s  posit ion a s  an attorney t o  " igni te  and fan the f i r e s  of 

cupidity in  Mr. Haya." He s t a t e s  fur ther  t h a t  i f  "Respondent had not been 

an attorney, it is highly probable t h a t  he could not have convinced Mr. 

Haya t o  engage in  t h i s  scheme." 

Respondent challenges the Florida Bar, the Baard of Governors, this 

Hanorable Court, the  Referee or any other person t o  find a s c i n t i l l a  of 

evidence in the record t o  support these findings. 

Haya did t e s t i f y  t h a t  he had been doing business with respondent and 

tha t  he t rusted him (R. p.6). Again a t  page 56 of the t ranscr ip t ,  Haya 

r e i t e r a t e s  t ha t  he t rusted respondent. In 135 pages of testimony, these 

a r e  the  only two references t o  the t r u s t  reposed by Haya i n  Mr. Marks. 

The record r e f l e c t s  t h a t  respondent had represented Haya for a t  l e a s t  

two years pr ior  t o  the  incident in question, had handled a substant ia l  

amount of legal work for both Haya and the corporations of which Haya was 

the  majority stockholder. Of course, Haya t rusted respondent. But there 

is not a b i t  of evidence t o  even remotely suggest t h a t  respondent used h i s  

posit ion a s  an attorney t o  influence Haya t o  break the law. Moreover, on 

the  record before t h i s  Court, for the  Referee t o  s t a t e  catagorical ly  t h a t  

Haya would not have broken the  law except for respondent's urgings borders 

on ludicracy. 



The conclusions reached by the Referee t h a t  he claims a re  "clear and 

convincing" a r e  completely without factual  basis ,  a r e  not supported by the 

record, appear t o  have been influenced by passion or  prejudice, and a re  

a rb i t r a ry  findings t h a t  should be t o t a l l y  disregarded by t h i s  Court. 

2. The Referee found " i t  incredible t h a t  any attorney in  West Central 

Florida who is approached t o  f a c i l i t a t e  the  purchase of a small airplane 

with over-water capabi l i ty  . . . can honestly claim tha t  he has no strong 

suspicions t ha t  a drug deal  is contemplated. These circumstances alone 

lend credence and corroborate the  other evidence . . ." 
This finding by the Referee once again is completely off-the-wall. 

One can imagine t h a t  hundreds of attorneys throughout Florida e i t he r  f l y  

themselves or  a s s i s t  t h e i r  c l i e n t s  in purchasing airplanes. Should each 

be required t o  refuse t o  a s s i s t  any c l i e n t  who wishes t o  purchase a plane 

merely because some airplanes  a re  used for  i l l e g a l  purposes? Should 

lawyers refuse t o  go hunting with c l i e n t s  because same guns a r e  used for  

unlawful purposes? Of course not! 

Moreover, there  a r e  no l e s s  than 5 references i n  the  record showing 

tha t  Haya's planes did not have over-water capabil i ty.  On page 14, Haya 

t e s t i f i e d  tha t  the plane had t o  be plumbed; t ha t  a bladder had t o  be 

insta l led sa t h a t  the  plane could car ry  more gas a s  the t r i p  was so long. 

On the top of page 15 of the  t ranscr ip t ,  Haya s t a t e s  t h a t  it was Ben 

Stinsan who told him the plane had t o  be plumbed. Again on pages 25 and 

26, Haya t e s t i f i e d  tha t  he and Stinson plumbed the  plane, i.e. put another 

gas tank in. On page 65, Haya s t a t e s  t ha t  Stinson was going t o  modify the 

plane by putting i n  a bladder. 

On page 144 witness and Haya's co-conspirator, Jerry Green t e s t i f i e d  



once again the  he and severa l  o t h e r s  had t o  p l m b  the  plane. 

I t  is c l e a r  t h a t  ne i the r  of Haya's p lanes  had over-water c a p a b i l i t y  a t  

t h e  t i m e  they  were purchased. Accordingly, even i f  lawyers such a s  

respondent should be suspic ious  of c l i e n t s  purchasing over-water a i r c r a f t ,  

such is not  t h e  case  here. 

I t  is c l e a r  the re fo re ,  t h a t  the  Referee 's  f ind ings  of f a c t  with 

reference t o  t h i s  i ssue  m u s t  f a l l  f o r  t h e  same reasons set f o r t h  above on 

t h e  t r u s t  i ssues .  

3.  The Referee found t h a t  Haya gave respondent $25,000 i n  order  t o  

purchase an a i rp lane .  

On the  surface  the  f inding of  t h i s  f a c t  seems innocuous except t h a t  

the  Referee found fu r the r  t h a t  t h e  plane was t o  be used f o r  smuggling 

marijuana. O r  d id  he? 

A t  t h e  t r i a l  t h e r e  was a s u b s t a n t i a l  amaunt of  testimony from both 

Haya and respondent concerning Haya's aborted business venture i n  Algeria. 

Although Haya d id  t e s t i f y  t h a t  t h e  plane was t o  be used f o r  snuggling 

purposes he a l s o  t e s t i f i e d ,  a l b e i t  r e l u c t a n t l y ,  on cross-examination t h a t  

he t o l d  o the r  people t h a t  t h e  Algerian venture required an a i rp lane  (T. 

p.44). And t h e  Referee found t h a t  Haya would need an a i rp lane  f o r  Algeria 

(R. p. 2 ) .  

Sa i f  one assumes t h a t  on a t  l e a s t  one occasion the  Referee made a 

c o r r e c t  f inding of  f a c t  and t h a t  Haya on a t  l e a s t  one occasion t o l d  t h e  

t r u t h ,  t h e  plane was purchased f o r  Algeria. Accordingly, no crime would 

have been c o m i t t e d  i f  respondent had i n  f a c t  received t h e  $25,000. 

But respondent unequivocally denies  ever having received the  $25,000 

from Haya o r  anyone else. 



Haya made t h e  bare statement t h a t  he had given respondent $25,000 f o r  

t h e  purchase of an a i r p l a n e  f o r  whatever reason. Not one shred of 

corroborat ing evidence was s u h i t t e d ,  why? because t h e  t r ansac t ion  never 

took place. Haya must have obtained t h e  money from samewhere. Perhaps t h e  

Flor ida  Bar could have produced a withdrawal s l i p  from t h e  bank. Perhaps 

it could have produced a r e c e i p t  from respondent, f o r  a f t e r  a l l ,  no matter  

how much one person t r u s t s  another ,  one does no t  g i v e  $25,000 in  cash 

without g e t t i n g  some type of r ece ip t .  Perhaps on t h e  t apes  t h a t  were taken 

su r rep t i c ious ly  of r e s p n d e n t f s  and Hayafs p r i v a t e  conversat ions,  Haya 

could have inquired "Hey, Marks! Remember t h e  25 grand I gave t o  you t o  buy 

t h e  plane?" Where is t h e  corroborat ion? 

Haya t e s t i f i e d  t h a t  respondent gave him back the  money a t  one t i m e  and 

to ld  him t o  redeposi t  it f o r  i n t e r e s t .  Y e t  Haya d id  not  redeposi t  it and 

sa t h e r e  is no record of t h e  t ransact ion .  How convenient f o r  Haya and the  

Flor ida  Bar. 

On page 49 of t h e  Transc r ip t ,  Haya admits t h a t  he confessed 

t o  the  po l i ce  a s  follows: 

"I was approached by Mr.Stinson on a d e a l ,  which I did  
not  know i n  t h e  beginning a s  t o  what it was. I f  I was 
t o  pu t  up 25 he would guarantee m e  back $40,000.00." 

A t  page 57 of  t h e  Transcr ip t :  

Q Well, d id  you have Mr. Stinson go buy it? 

A I donf t know how p u f r e  going to-are you going t o  
say  i f  I gave him t h e  money then I ' m  t e l l i n g  him t o  go 
buy it? I did  g i v e  him t h e  money, yes. Did Mr. Stinson 
go buy t h e  a i rp lane?  Y e s ,  he bought it. 

Ckl page 61 of t h e  t r a n s c r i p t  i f  t h e  word "Square" means "yes" Haya 

again admitted t h a t  he gave St insan t h e  $25,000.00. 



Even a t  the hearing Haya contradicted h i s  own testimony. Were these 

s l i p s  of the tongue a s  the  Florida Bar i n  the good f a i t h  manner in  which it 

has otherwise handled t h i s  matter, w i l l  a l lege in  its reply? O r  were these 

statements the t ruth? Respondent submits Haya's testimony on t h i s  issue 

and others  was so contradictory tha t  the  Referee should have disregarded 

it in its ent i re ty .  

It is manifestly unjust t o  condemn a lawyer based upon one person's 

statement of f a c t  t ha t  is uncorroborated by same other source. Although 

respondent has been unable t o  f ind case precedent for  t h i s  statement, i f  

such is not the  law of t h i s  s t a t e ,  it cer ta in ly  should be. 

Moreover, it has been held by t h i s  Court t h a t  "no lawyer should be 

disbarred by discredited testimony", The Florida Bar v. Oxford, 127 Sa.2d - -- 
107 (Fla. 1960). In t ha t  case,  a s  in  the  case a t  bar,  the  "key witnesstt 

o r ig ina l ly  gave evidence i n  exoneration of the accused lawyer, but l a t e r  

changed her testimony t o  incriminate him. This Court reversed the  Referee 

on the basis  of the  discredited testimony. 

The kindest thing t h a t  can be made about Haya's testimony was tha t  it 

was inconsistent and throughly discredited.  

4. The Referee found tha t  respondent "actively participated in  the 

negotiation for the  purchase of the  airplane tha t  was an integral  par t  of 

the scheme (R.p.2) ." 
Respondent once again must ask where i n  the  record is there  testimony 

t o  substant ia te  t h i s  finding? Haya himself t e s t i f i e d  tha t  Stinson bought 

the f i r s t  airplane and tha t  he bought the  second one a f t e r  Stinson had 

found it. 



There was no testimony whatsoever t o  l ink respondent with the f i r s t  

plane other than t o  prepare a b i l l  of s a l e  and a t i t l e  t ransfer  for  f i l i n g  

with the F.A.A. and h i s  only involvement with the second one was tha t  he 

flew it a t  the time it was purchased some two weeks pr ior  t o  the time it 

was used t o  smuggle drugs. The testimony was c lear  and convincing tha t  

respondent had no aviation expertise,  had no knowledge of airplane 

mechanics but flew the plane only because he had a chance to  f l y  for f ree  

and g e t  "checked-out" i n  a high performance a i r c ra f t .  

The foregoing does not const i tute  under any s t r e t ch  of the imagination 

"active participation in  the purchase of an airplane" and the Referee erred 

in so concl ud i ng . 
5. In a ra re  moment of insight,  the Referee found tha t  there was no 

clear  and convincing evidence a s  t o  what respondent' s s p l i t  was t o  be. 

Could even he have been confused by Haya's inconsistencies? A t  page 23 of 

the Transcript Haya t e s t i f i e d  t h a t  Stinson was to  ge t  50%, he (Haya) was t o  

ge t  25% and Green was t o  g e t  25%. Three pages l a t e r ,  realizing h i s  mistake, 

he changed h i s  s tory  t o  include respandent, reducing Green's share t o  15% 

to  accomodate respondent with 10%. Wasn't t h i s  a clever f ea t  of legerdemain 

by Haya? 

Moreover, a t  page 78 of the Transcript, Haya says t h a t  the man i n  

Jamaica was t o  g e t  50%. Green t e s t i f i e d ,  however, t ha t  he was not t o  g e t  a 

percentage but rather t ha t  he was t o  receive 25 pounds of marijuana for h i s  

e f f o r t s  (R. p. 141) . 
Finally, Cass Cast i l lo ,  the a s s i s t an t  S ta te  Attorney for Hillsborough 

County, t e s t i f i e d  a t  the Grievance Hearing, tha t  Haya told him tha t  



respandent was t o  receive no share of the smuggling operation. 

Unfortuantely, the Referee did not see f i t  t o  include the t ranscr ipt  of the 

Grievance Hearing i n  record submitted t o  t h i s  Court for  review. 

The Referee was, therefore,  correct  i n  concluding tha t  it was not 

c lear  and convincing what respandent's share was to be. Was he incapable 

of considering tha t  perhaps Haya was lying not only in  h i s  testimony on 

t h i s  issue but a lso on others  a s  well? Was he incapable of perhaps 

concluding t h a t  perhaps respondent's alleged par t ic ipat ion in  the drug 

smuggling operation was non-existent? 

Once again, the "key witness" testimony was inconsistent and 

contradictory and should have been disregarded by the Referee. 

6. The Referee found tha t  respandent knew tha t  he was bringing Haya 

and Stinson together for  i l l e g a l  ac t iv i ty .  Once again, where is the proof 

required t o  susta in  t h i s  finding? 

Certainly, a t  the hearing before the Referee, Haya t e s t i f i e d  t o  

respandent's part icipation.  Did the Referee think tha t  he would do 

otherwise? 

Haya had made a deal t o  t e s t i f y  against  respandent in a l l  proceedings 

brought against  him. In exchange for  h i s  testimony, Haya received a 

probationary sentence rather than the 35 or 40 years i n  prison tha t  the 

palice told  him he would g e t  i f  he did not incriminate the respandent (R. 

p.33). Haya could not help the pal ice  with Stinson or  the other co- 

conspirators a s  they had been caught red-handed with the contraband in  

t h e i r  passession. H e  had t o  bring in  someone else .  Who bet ter  than an 

attorney? 



The record c l ea r ly  shows that  a t  h i s  f i r s t  interview with the p l i c e ,  

Haya claimed tha t  it was Ben Stinson who had approached him and got him 

involved him i n  t h i s  i l l ega l  ac t iv i ty  (R. ps. 127 and 129). But t h i s  was 

not good enough because, a s  s ta ted  above, Stinson was caught with the goods 

in h i s  possession. Haya was in a qwndry - i f  he told the t ru th ,  he could 

not g e t  the benefit of the "substantial  assistance" offered by the  s t a t e  

and would go to  j a i l  for what he thought would be 35 or 40 years - i f  he 

l ied ,  and incriminated someone e l se ,  he would ge t  probation, go home and 

rebuild h i s  l i f e .  

It was obvious what course of action he chose t o  follow. He  l ied.  

1 But who was he t o  incriminate? F i r s t  he t r ied  to  incrimnate a man named 

Fallon; t ha t  d idn ' t  work ( I t  is known tha t  Haya and Jerry Green had t r i e d  

to  work another drug operation with t h i s  man [R. p.148 and 1601 ) . Hayaw s 

attorney friend had flown the plane and had been a t  h i s  home a t  an 

unfortunate moment, maybe tha t  would work. Obviously, it did. 

But Haya did not know what he was supposed t o  say t o  the police. H i s  

house had been under surveillance a t  one time when respondent was there. 

But he had already told the police t h a t  he didn ' t  know whether respondent 

was involved (T. p.131) and tha t  it was Stinson who had approached him on a 

deal t o  import marijuana (T. ps. 127 and 129). He did not know what was 

expected of him - "LEAD ME DOWN THE ROADn, Haya tells the police (T. p. 

134) , lead m e  down the road. In other words "You ask the questions, 

suggest the answers tha t  you want t o  hear, and 1'11 confirm whatever you 

want m e  t o  confirm". That is exactly what transpired and tha t  is exactly 

why respondent is now before t h i s  Court. 



Now, Hays claims tha t  he was not t e l l i ng  the t ru th  a t  t ha t  f i r s t  

meeting with the police (R. p. 130). 

Haya is incredible and for the Referee t o  have closed h i s  mind t o  the 

proven l i e s  and d is tor t ions  admitted by Hays is absolutely incredible and 

t o  recommend conviction of a lawyer, who otherwise has a blemish free 

reputation and record, shocks ones conscience. 

I t  would seem t o  t h i s  writer tha t  c lear  and convincing proof 

of the extent of respondent's alleged participation should have been a 

prerequisite for  conviction. Since proof was non-existent, the conviction 

should be s e t  aside. 

7. Finally, the Referee found t h a t  respondent in i t ia ted  Haya's 

introduction t o  the scheme and was Haya' s mentor. Other than Haya's "ward1' 

there is no factual  basis  for t h i s  finding. A s  s ta ted above, Haya had 

previously t e s t i f i ed  t h a t  it was Stinson, not respondent, wha had 

introduced him t o  the scheme; it was Stinson who purchased the f i r s t  plane 

and found the second plane for  Haya; it was Stinsan, not respondent, who 

had the contact i n  Jamaica; it was Stinson, not respondent, who flew the 

plane; etc., etc., e tc .  

8. The Referee found t h a t  respondent had attended meetings where the 

marijuana importation scheme was discussed. Frankly, t h i s  finding poses 

a more d i f f i c u l t  problem f a r  respondent a s  a t  l e a s t  here the Referee did 

not re ly  saley on the word of Angel Haya. One of Haya's co-conspirators, 

Jerry Green, appeared a t  the eleventh hour to  bals ter  the Florida Bar's 

case. 

Green was arrested along with Haya, Stinson and others  on September 



26, 1982, but un t i l  the date of the hearing before the Referee, more than 

three years l a t e r ,  t o  respondent's knowledge, Green had never t e s t i f i e d  

against  respondent or anyone e l s e  for  tha t  matter. 

Accordingly, not only must Green's testimony be c losely scrutinized,  

but h i s  motives for  t es t i fy ing  must a l so  be studied. 

Green a t  l e a s t  does not blame respondent for  get t ing him involved in  

the conspiracy. He says t h a t  Haya and Stinson got him involved (R. p. 

151). 

A t  page 139 of the Transcript, Green s t a t e s  t ha t  a meeting took place 

a t  respondent's o f f i ce  where the discussion centered around how much money 

it would take t o  buy an airplane.  Green says "I don't  remember exactly 

what was taking place. They was i n  the process, I think . . . of buying an 

airplane." 

A t  page 140: 

Q. Was it discussed a t  t h i s  f i r s t  meeting where the 
drugs were going t o  come from? 

A. I don't recal l .  I couldn't r ea l ly  say a t  t h a t  p i n t  
in t i m e .  

H e  does reca l l  t h a t  there was s o m e  discussion about respondent having 

a p i l o t ' s  l icense and t h a t  he needed t o  g e t  checked out in the plane in  

order t o  obtain insurance. 

Green fur ther  s t a t e s  t h a t  a discussion took place about how much money 

Haya was due from Stinson a s  a r e su l t  of Stinson crashing Haya's plane and 

tha t  Stinson had "put a note on h i s  house o r  something . . ." 
A t  page 142: 

Q. During tha t  f i r s t  conversation did Paul Marks say 
say anything t h a t  you can reca l l  i n  reference t o  the 
drug transaction?   id he make any statements? 



A. Not t ha t  I can pinpoint. 

Ten days or  two weeks l a t e r ,  a second meeting took place a t  

respondent' s off ice. A t  page 143 , the following dialogue took place : 

Q. Do you reca l l  any specif ic  statements tha t  Mr. Marks 
made a t  the second meeting in  reference t o  the drug 
transact ion? 

A. No, s i r ,  I don't.  

The next alleged meeting took place on September 25, 1982 (R. p. 145) 

the day before Haya's and Green's a r r e s t  a t  Haya's home. 

Q. A t  Mr. Haya's home did Mr. Marks make any statements 
t ha t  you can recal l?  

A. No, sir. Mr. Marks and Mr. Haya was over in the 
corner talking when I got  back and I never did rea l ly  
t a lk  t o  Mr. Marks tha t  day. 

The next alleged meeting took place a t  a restaurant in    am pa where 

Haya, respondent and one Terry Hernandez were allegedly present. A t  f i r s t  

Green cannot remember any discussions a b u t  a drug deal (R. p. 147), but 

then a t  the prodding of counsel for  the Florida Bar, Green reca l l s  tha t  

somebody said something to  him a b u t  a drug deal but he does not reca l l  

exactly who tha t  person was. H e  does say a t  page 148 that  it was Haya who 

sent him t o  Jamaica. 

However, t h i s  meeting a t  the restaurant never took place. Jan Marks, 

respondent's former wife, t e s t i f i e d  a t  page 184 tha t  she, respondent and 

Haya were a t  lunch one day when Green came in,  stopped a t  the table,  said 

something and then went on to join another person a t  another table.  A t  

page 186 she s t a t e s  t ha t  she had never la id  eyes on Terry Hernandez unt i l  

the day of Haya's a r r e s t  when he appeared a t  her home, in d i r e c t  conf l ic t  

with Green's restaurant story. 



The balance of Green's testimony r e l a t e s  t o  h i s  involvement with Haya, 

and Stinson i n  processing the drug operation. He makes no reference t o  

respondent a s  a par t ic ipant  i n  the  scheme, nor could he, a s  respondent was 

not a participant.  

In summation, Green did not know much of anything. In the  9 pages of 

t ranscr ip t  in  which the Florida Bar attempted t o  el ici t  incriminating 

t e s t i m n y  from Green a b u t  respondent, Green answered " I  don't remember", 

" I  don't know", "I don't recal l"  o r  words of a s imilar  nature a t  l e a s t  19 

times. H e ,  l i k e  Haya (when f i r s t  arres ted)  didnl t know what he was 

supposed t o  say about respondent, except t h a t  whatever he said it could not 

be anything good, i f  he wanted the Bar t o  help him. 

Green had been convicted of t raff icking and conspiracy t o  t r a f f i c k  i n  

marijuana in  December, 1985, was sentenced t o  4 1/2 years in  prison a 

l i t t l e  more than a week before the  hearing before the  Referee, was in j a i l  

a t  the  time of the  hearing, and was hoping t h a t  he would be "offered 

something" in  the nature of a reduced sentence i n  exchange for h i s  

t e s t i m n y  (R. p. 167). 

Though not a par t  of the record before t h i s  Court, Green's sentence 

was reduced by 1 1/2 years shor t ly  a f t e r  the  Referee's hearing. I t  appears 

t ha t  Green's wish came true.  

In conclusion, Green's testimony is tainted by h i s  own self - interest  

and furthermore does not in  f a c t  c a r r o b r a t e  Haya. I t  does not convict 

respondent for  the  very reason t h a t  nowhere does he say with any degree of 

cer ta in ty  t h a t  respondent heard anything or  said anything tha t  would 

indicate t h a t  respondent had actual  knowledge of what he, Stinson and Haya 

were planning. 



Respondent's testimony is c l ea r  and unambiguous. It is the s to ry  of 

an unsuspecting attorney, not versed in  the criminal practice of law, who 

in  attempting t o  serve h i s  c l i e n t  in  c i v i l  matters, naively allowed 

himself t o  be made the scapegoat for  h i s  felonious c l i en t .  It is indeed 

unfortunate t h a t  t h i s  respondent did not rea l ize  un t i l  too l a t e  what was 

being done t o  him. 

The record is absolutely devoid of evidence tending t o  show tha t  

respondent comrnited a criminal ac t .  Every action taken by respondent 

during the course of the incidents in  question was open and above-board. 

After the f i r s t  plane crashed, he prepared a note and mortgage whereby the 

persan who suffered the loss  received a modicum of protection in  the event 

the debtor, Stinson, was unable t o  repay him for  h i s  carelessness. 

Respondent received a farm b i l l  of s a l e  and t i t l e  t ransfer  papers t o  an 

airplane and a t  h i s  c l i e n t ' s  request, f i l e d  the same with the F.A.A. 

He a t  one point flew an airplane t h a t  ultimately was used i n  an 

attempt t o  smuggle marijuana into  Florida, but he did sa openly and without 

guile.  For h i s  c l i e n t ,  he attempted t o  have himself made the insured p i l o t  

so t h a t  the plane could be insured. He even had it entered in  h i s  f l i g h t  

log book. 

It wasn't un t i l  the evening of Friday, September 24, 1982 tha t  

respondent had strong suspicions t ha t  Haya and Stinson were up t o  no good. 

But it was not u n t i l  the next morning tha t  he learned for  sure what was 

going on, i .e. t ha t  Haya, Stinsan and Green were attempting t o  smuggle 

drugs into the country. Respondent had stopped a t  Haya' s home rather than 

wait two hours for  h i s  son 's  soccer practice t o  conclude. Certainly, i f  

respondent were the desperado Haya makes him out t o  be he could have 



phoned; t h a t  c e r t a i n ly  would have been sa fe r .  Perhaps respondent should 

have ca l l ed  t he  pol ice  a t  t h a t  point  i n  t i m e ,  but  he d id  not ,  and perhaps 

for  t h i s  he deserves a reprimand, but a lengthy suspension a s  recommended 

by the  Referee o r  disbarment a s  sought by the  Florida Bar seems unduly 

harsh under the  c i r cms t ances  of t h i s  case. 

"The power t o  d isbar  or  suspend a member of the  bar ... 
is not an a r b i t a r y  one t o  be exercised l i g h t l y ,  o r  with 
e i t h e r  passion or prejudice. Such power s h o u l d  be 
exercised only in  a c l e a r  case fo r  weighty reasons and 
on c l ea r  proof." The Florida Bar v. Bass, 106 %.2d 77 - -- - 
(Fla., 1958) 

What criminal  o r  unethical  a c t s  d id  respondent commit? H e  d id  not 

advise h i s  c l i e n t  of means by which he could break the  law and not g e t  

caught. He did  not  buy o r  f l y  the  planes feloniously,  he d id  not cha r t  

t h e i r  courses, he d id  not handle any marijuana, he did  not  possess, de l ive r  

o r  otherwise dispose of marijuana. In shor t ,  respondent committed no a c t  

of which he is ashamed, no a c t  f o r  which he should f e e l  remorse (except 

t h a t  he d id  not c a l l  t he  pol ice  when he discovered with ce r t a i n ty  what he 

c l i e n t  was up t o ) ,  no a c t  f o r  which he should be suspended o r  disbarred by 

t h i s  Court. 

The Florida Bar, i n  its i n i t i a l  b r i e f ,  leads  one t o  believe t h a t  i t  

would have been merciful had r e s p n d e n t  only  f r e e l y  admitted a g u i l t  he 

does not  possess. Does the  Florida Bar r e a l l y  believe t h a t  it is so  

omnipotent t h a t  it should be begged f o r  forgiveness even from those whose 

ac t ions  do not  require  forgiveness. Respondent s t o l e  no money from a t r u s t  

account t h a t  he can replace and then say " I ' m  sorry." Respondent d id  

nothing wrong and cannot and w i l l  not  apolgize. 



Respandent respectfully submits to this Court that the proof of 

respandent's alleged wrongdoings was not clear; that the Florida Bar failed 

miserably in carrying its burden of proof, and that the Referee's 

recommendations were "clearly erroneous or lacking in evidentiary suppart" 

so as to warrant reversal in accordance with this Court's ruling in The - 
Florida Bar v. McCain, 361 So.2d 700 (Fla.1978). --- 



CONCLUSION 

Respondent agrees with the Florida Bar on one point and one p i n t  

alone and t h a t  is in the proper case t h i s  Court should t r e a t  severely 

attorneys who abuse t h e i r  o f f i ce  and par t ic ipate  in  drug t raff icking.  But 

the Florida Bar would require very l i t t l e  proof of wrongdoing by the 

attorney while respondent would require very s t r ingent  proof. 

In the  ins tan t  case there  is no proof whatsoever t ha t  respondent used 

h i s  o f f i ce  a s  an attorney to  fur ther  h i s  c l i e n t ' s  criminal ac t iv i t i e s .  

Accordingly, respondent prays t h a t  t h i s  Court w i l l  reverse the Referee 

because h i s  recommendations a r e  c l ea r ly  erroneous and unsupported by the 

evidence . 
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