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F i n a l  H e a r i n g  was  h e l d  b e f o r e  t h e  u n d e r s i g n e d  Referee 

o n  O c t o b e r  7 ,  1 9 8 5 ,  upon  t h e  C o m p l a i n t  o f  THE FLORIDA BAR 

a g a i n s t  MERRILL TUNSIL a l l e g i n g  p r o f e s s i o n a l  m i s c o n d u c t  a n d  

v i o l a t i o n  o f  s p e c i f i c a l l y  d e s i g n a t e d  D i s c i p l i n a r y  R u l e s  

r e l a t i n g  t o  t h e  c o n v e r s i o n  o f  t r u s t  f u n d s  t o  R e s p o n d e n t ' s  

p e r s o n a l  u s e  a n d  t h e  i s s u a n c e  o f  a  c h e c k  u p o n  h i s  t r u s t  

a c c o u n t  c o n t a i n i n g  i n s u f f i c i e n t  f u n d s  f o r  i t s  p a y m e n t .  A t  

f i n a l  h e a r i n g  t h e  p a r t i e s  f i l e d  a  j o i n t  s t i p u l a t i o n  o f  f a c t s  

upon  w h i c h  t h e  c h a r g e s  o f  m i s c o n d u c t  a r e  b a s e d .  R e s p o n d e n t  

p r e s e n t e d  e v i d e n c e  a n d  a r g u m e n t  i n  m i t i g a t i o n  o f  t h e  p e n a l t y .  

The  B a r  r e t r e a t e d  f r o m  i t s  p r i o r  t e n t a t i v e  p r o m i s e  t o  

recommend s u s p e n s i o n  f o r  n i n e t y  d a y s  f o l l o w e d  by  p r o b a t i o n  a n d  

demanded  d i s b a r m e n t .  

Ms. S u s a n  B l o e m e n d a a l  a p p e a r e d  f o r  The  F l o r i d a  B a r  

a n d  Mr. J a m e s  T .  G o l d e n  a p p e a r e d  f o r  R e s p o n d e n t .  

T h e  r e f e r e e ,  a c c e p t i n g  a s  t r u e  t h e  f a c t s  s t a t e d  i n  

t h e  j o i n t  s t i p u l a t i o n  ( J o i n t  E x h i b i t  I ) ,  a n d  c o n s i d e r i n g  o t h e r  

m a t t e r s  o f  r e c o r d ,  f i n d s  

A s  t o  C o u n t  1  : R e s p o n d e n t  d e p o s i t e d  i n t o  h i s  

t r u s t  a c c o u n t  $ 1 6 , 6 6 6 . 6 7  r e p r e s e n t i n g  t h e  n e t  r e c o v e r y  i n  a 

p e r s o n a l  i n j u r y  c a s e  i n  w h i c h  h e  r e p r e s e n t e d  t h e  c l a i m a n t ,  a  
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m i n o r .  He a l s o  r e p r e s n t e d  t h e  c h i l d ' s  m o t h e r  i n  c o l l a t e r a l  

g u a r d i a n s h i p  p r o c e e d i n g s  i n  which  s h e  s e r v e d  a s  g u a r d i a n  o f  

h e r  s o n ' s  p r o p e r t y .  

R e s p o n d e n t  t i m e l y  and p r o p e r l y  p a i d  t o  t h e  g u a r d i a n  

$ 2 , 6 6 6 . 6 6  f r o m  t h e  moneys h e l d  by him i n  t r u s t  f o r  t h e  

g u a r d i a n s h i p ,  l e a v i n g  him w i t h  $ 1 4 , 0 0 0  on h a n d .  He p e t i t i o n e d  

t h e  C o u r t  t o  a u t h o r i z e  t h e  g u a r d i a n  t o  i n v e s t  t h e  r e m a i n i n g  

f u n d s  b u t  n e v e r  o b t a i n e d  a  r u l i n g  upon t h e  p e t i t i o n .  

Over t h e  n e x t  s i x  m o n t h s  r e s p o n d e n t  c o n v e r t e d  t o  h i s  

p e r s o n a l  u s e  a p p r o x i m a t e l y  $ 1 0 , 5 0 0 . 0 0  o f  t h e  money r e m a i n i n g  

i n  h i s  h a n d s .  The ward a t t a i n e d  h i s  m a j o r i t y  i n  J u n e  o f  

1 9 8 3 .  The g u a r d i a n  t h e n  c o n t a c t e d  r e s p o n d e n t  t o  i n q u i r e  a b o u t  

t h e  f u n d s  and h e  t o l d  h e r  wha t  h e  had d o n e .  W i t h i n  t h r e e  

m o n t h s  a l l  moneys w e r e  r e p a i d  and t h e  g u a r d i a n s h i p  was 

c l o s e d .  The f o l l o w i n g  month  r e s p o n d e n t  was i n f o r m e d  a g a i n s t  

by  t h e  S t a t e  A t t o r n e y  f o r  g r a n d  t h e f t  t o  which  h e  p l e d  n o l o  

c o n t e n d e r e .  A d j u d i c a t i o n  o f  g u i l t  was w i t h h e l d  and  h e  was 

p l a c e d  on p r o b a t i o n  f o r  t h r e e  y e a r s .  

A s  t o  Count  I1 : R e s p o n d e n t  s u b p o e n a e d  a  w i t n e s s  

t o  t e s t i f y  i n  a  Workmen's  C o m p e n s a t i o n  c a s e ,  i s s u i n g  a  c h e c k  

on h i s  t r u s t  a c c o u n t  i n  t h e  amount o f  $ 9 . 2 0  t o  c o v e r  t h e  

w i t n e s s  ' s f e e s .  The c h e c k  was d i s h o n o r e d  f o r  i n s u f f i c i e n t  

f u n d s .  R e s p o n d e n t  r edeemed  t h e  c h e c k  a b o u t  45  d a y s  l a t e r .  

I make t h e  f o l l o w i n g  r e c o m m e n d a t i o n s  a s  t o  g u i l t  o r  

i n n o c e n c e :  

I recommend t h a t  R e s p o n d e n t  b e  f o u n d  g u i l t y  o f  

v i o l a t i n g  A r t i c l e  X I  o f  t h e  I n t e g r a t i o n  R u l e ,  s p e c i f i c a l l y  

S e c t i o n s  11.02(4)--Misappropriation o f  T r u s t  F u n d s ,  

1 1 . 0 2 ( 4 ) ( c ) - - F a i l u r e  t o  Comply w i t h  T r u s t  A c c o u n t i n g  Pro-  
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c e d u r e s ;  D i s c i p l i n a r y  Rules  9 - 1 0 2 ( b ) ( 3 ) - - F a i l u r e  t o  Mainta in  

Complete Records o f  C l i e n t ' s  P r o p e r t y ;  and 9 -102(b) (4 ) - - -  

F a i l u r e  t o  Promptly D e l i v e r  t o  C l i e n t  P r o p e r t y  he i s  e n t i t l e d  

t o  r e c e i v e .  

Recornmmendations : I recommend t h a t  r e sponden t  be 

suspended from t h e  p r a c t i c e  of  law f o r  a  p e r i o d  o f  t h r e e  months 

and t h a t  t h e  s u s p e n s i o n  be fo l lowed  by a  p e r i o d  o f  p r o b a t i o n  

f o r  two y e a r s  s u b j e c t  t o  t h e  c o n d i t i o n s  t h a t :  

1 .  Respondent immedia te ly  submit  t o  e v a l u a t i o n  f o r  

a l c o h o l  abuse  and t o  t r e a t m e n t  t h e r e f o r  i f  i n d i c a t e d  by t h e  

e v a l u a t i o n .  Both t h e  e v a l u a t i o n  and t r e a t m e n t  programs s h a l l  

be approved by The F l o r i d a  Bar.  

2 .  Respondent ' s  o f f i c e  and t r u s t  a c c o u n t s  be s u p e r -  

v i s e d  and p e r i o d i c a l l y  a u d i t e d  by The F l o r i d a  Bar.  

3 .  Respondent demons t ra t e  h i s  u n d e r s t a n d i n g  of  and 

compl iance  w i t h  o f f i c e  and t r u s t  a c c o u n t i n g  p r o c e d u r e s  f o r  

members of  The F l o r i d a  Bar.  

4. Respondent be r e q u i r e d  t o  p a s s  t h e  p r o f e s s i o n a l  

e t h i c s  p o r t i o n  o f  The F l o r i d a  Bar e x a m i n a t i o n .  

The c i r c u m s t a n c e s  a t t e n d a n t  upon t h i s  c a s e  p r e s e n t  a  

burden of c o n s c i e n c e  i n  f a s h i o n i n g  a p p r o p r i a t e  d i s c i p l i n a r y  

measures .  On t h e  one hand I s h a r e  t h e  o p i n i o n  e x p r e s s e d  by 

our  Supreme Court i n  The F l o r i d a  Bar v .  Breed ,  378 So.2d 783 

( F l a  1 9 7 9 ) ;  t h e  d e s s e n t s  i n  The FLorida Bar v .  P i n k e t t , 3 9 8  

So.2d 802 ( F l a  1 9 8 1 ) ;  and The F l o r i d a  Bar v .  Morr is  ,415 

So.2nd 1274 ( F l a  1982) and 452 So.2d 545 ( F l a  1 9 8 4 ) ;  and The - 
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F l o r i d a  Bar  v .  W h i t l o c k  , 426 So.2d 955 ( 1982 )  t h a t  an 

a t t o r n e y  who m i s a p p r o p r i a t e s  money e n t r u s t e d  t o  him i s  g u i l t y  

o f  e m b e z z l e m e n t  and s h o u l d  b e  d i s b a r r e d .  On t h e  o t h e r  h a n d ,  

t h e  C o u r t  h a s  h e l d ,  t h r o u g h  a  l o n g  l i n e  o f  c a s e s ,  t h a t  e a c h  

c a s e  m u s t  be  d e c i d e d  on i t s  i n d i v i d u a l  f a c t s .  T h i s  r e f e r e e  

h a s  a t t e m p t e d  t o  b r i n g  t h e s e  two c o n c e p t s  i n t o  b a l a n c e  w i t h  

e a c h  o t h e r  and t a i l o r  t h e  d i s c i p l i n a r y  m e a s u r e s  recommended t o  

t h e  f a c t s  i n  t h i s  c a s e .  I b e l i e v e  t h a t  t h e  r e s u l t  i s  s u f f i c -  

i e n t  t o  p r o t e c t  t h e  p u b l i c  w h i l e  m a i n t a i n i n g  i t s  c o n f i d e n c e  i n  

o u r  l e g a l  i n s t i t u t i o n s ,  p u n i s h  t h e  r e s p o n d e n t  and e f f e c t  h i s  

r e f o r m a t i o n .  

The r e s p o n d e n t ' s  c o n d u c t  may b e  n e i t h e r  d e n i g r a t e d  

n o r  c o n d o n e d .  However,  t h e  B a r ' s  r ecommenda t ion  o f  d i s b a r m e n t  

seems, u n d e r  a  f a i r  e v a l u a t i o n  o f  r e l e v a n t  f a c t s  and c i r c u m -  

s t a n c e s ,  t o  b e  e x c e s s i v e l y  and  u n r e a s o n a b l y  s e v e r e .  The 

f o l l o w i n g  c i r c u m s t a n c e s  m i t i g a t e  a g a i n s t  t h a t  e x t r e m e  p e n a l t y :  

1 .  The r e s p o n d e n t  h a s  n e v e r  a t t e m p t e d  t o  c o n c e a l ,  

e x c u s e ,  o r  j u s t i f y  h i s  d i s c i p l i n a r y  i n f r a c t i o n s .  On t h e  

c o n t r a r y ,  h e  f r e e l y  a d m i t t e d  t o  them b o t h  i n  t h e s e  and t h e  

c o l l a t e r a l  c r i m i n a l  p r o c e e d i n g s  t o  which  h e  p l e d  n o l o  

c o n t e n d e r e  t o  t h e  g r a n d  t h e f t  f o r  which h e  i s  a l r e a d y  s e r v i n g  

a  t h r e e  y e a r  term o f  s u p e r v i s e d  p r o b a t i o n .  I n  f a c t ,  h i s  

c o n v e r s i o n  o f  f u n d s  was n o t  d i s c o v e r e d  u n t i l  h e  p e r s o n a l l y  

r e v e a l e d  i t  t o  h i s  c l i e n t  when s h e  demanded t h e  money. 

2 .  The r e s p o n d e n t ,  w h i l e  s e e k i n g  t o  m i t i g a t e  t h e  

p e n a l t i e s ,  h a s  a c c e p t e d  r e s p o n s i b i l i t y  f o r  h i s  c o n d u c t  and h a s  

n o t  s o u g h t  t o  a v o i d  o r  e v a d e  i t s  c o n s e q u e n c e s .  
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3 .  The re sponden t  made comple te  r e s t i t u t i o n  o f  t h e  

c o n v e r t e d  f u n d s  p r i o r  t o  t h e  f i l i n g  o f  t h e  c r i m i n a l  i n f o r -  

mation and t o  t h e  B a r ' s  involvement  i n  t h e  c r i m i n a l  c a s e .  No 

one h a s  s u f f e r e d  monetary l o s s  because  o f  Respondent ' s  b reach  

o f  d i s c i p l i n e .  

4 .  Respondent coopera ted  w i t h  t h e  Bar and t h e  S t a t e  

At to rney  i n  t h i s  and t h e  c r i m i n a l  p roceed ing .  

5 .  Throughout " p l e a  b a r g a i n i n g w  d i s c u s s i o n s  i n  t h i s  

and i n  t h e  c r i m i n a l  c a s e ,  t h e  Bar t e n t a t i v e l y  ag reed  t o  a  

p r o p o s a l  f o r  a  s h o r t  ( 9 0  day)  p e r i o d  o f  suspens ion  t o  be 

fo l lowed by p r o b a t i o n .  Before f i n a l  h e a r i n g  t h e  Bar abandoned 

t h i s  p o s i t i o n  i n  f a v o r  o f  t h e  h a l f - h e a r t e d  recommendation o f  

d i sba rment  a r t i c u l a t e d  by i t  a t  f i n a l  h e a r i n g .  

6 .  Alcoholism i s  t h e  u n d e r l y i n g  c a u s e  o f  respon-  

d e n t ' s  p r o f e s s i o n a l  misconduct .  He c l a i m s  t h a t  t h e  problem i s  

under  c o n t r o l .  However, i t  i s  t h e  r e f e r e e ' s  op in ion  t h a t  h i s  

r e h a b i l i t a t i o n  depends upon f u t u r e  t r e a t m e n t .  

7 .  Respondent i s  a  young, and pe rhaps  immature,  

man w i t h  t h e  courage  t o  a t t e m p t  t h e  e s t a b l i s h m e n t  o f  a  one 

man law p r a c t i c e  i n  a  r u r a l  community o f  North F l o r i d a  where 

he i s  r e a s o n a b l y  w e l l  r e s p e c t e d .  He i s  mar r i ed  t o  a  s c h o o l  

t e a c h e r  and i s  t h e  f a t h e r  o f  two c h i l d r e n .  He i s  c o n t r i t e ,  

p e n i t e n t  and r e m o r s e f u l  w i t h  a  thorough a p p r e c i a t i o n  o f  t h e  

g r a v i t y  of  h i s  misconduct  and i t s  p o t e n t i a l  consequences  

i n c l u d i n g  d i s b a r m e n t .  

8 .  These recommendations do n o t  i g n o r e  a  May 23,  

1985 "Grievance  Committee Report  Recommending an Order o f  

P r i v a t e  Reprimand f o r  Minor Misconductn .  The r e p o r t  h a s  been 

c o n s i d e r d  and a l lowance  made f o r  i t  i n  t h e  d i s c i p l i n a r y  
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measu res  recommended i n  t h i s  r e p o r t .  

I recommend t h a t  t h e  f o l l o w i n g  c o s t s  a c c r u i n g  i n  

t h e s e  p r o c e e d i n g s  t o  d a t e  be t a x e d  a g a i n s t  r e s p o n d e n t .  

G r i e v a n c e  Committee Leve l  
A d m i n i s t r a t i v e  Cos t  p u r s u a n t  t o  
I n t e g r a t i o n  Rule 1 1 . 0 6 ( 9 )  $ 150.00 
Cour t  R e p o r t e r  357.20 
S e r v i c e  o f  Subpoenaes  60.00 
Bar Counsel  T r a v e l  23.50 

S u b t o t a l  $ 590.70 

R e f e r e e  Leve l  
A d m i n i s t r a t i v e  C o s t s  p u r s u a n t  t o  
I n t e g r a t i o n  Rule 1 1 . 0 6 ( 9 )  $ 150.00  
C e r t i f i e d  Cop ie s  o f  Guard ian-  
s h i p ,  Case No. 83-03 70.00 
Cour t  R e p o r t e r  256.00 
Bar Counsel  T r a v e l  103.00 

S u b t o t a l  $ 579.00 

TOTAL $1 , 169.70 

R e s p e c t f u l l y  s u b m i t t e d  t h i s  /ra d a y  o f  November, 
A . D .  1985. 

Cop ie s  t o :  

Ms. Susan V .  B loemendaa l ,  Bar Counsel  
The F l o r i d a  B a r ,  T a l l a h a s s e ,  F1 32301-8226 

Mr. James T .  Golden ,  101-B West F i r s t  
S t r e e t ,  S a n f o r d ,  F1 32771 
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