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PRELIMINARY STATEMENT 

The p e t i t i o n e r  was t h e  appe l l an t  i n  the  D i s t r i c t  

Court of Appeal, Fourth D i s t r i c t ,  and t h e  defendant i n  t h e  

t r i a l  c o u r t .  The respondent was the  appel lee  i n  the  Fourth 

D i s t r i c t  and the  prosecut ion i n  the  t r i a l  c o u r t .  I n  t h i s  b r i e f ,  

the  p a r t i e s  w i l l  bwre fe r red  t o  as  the  S t a t e  and t h e  defendant.  

The symbol "R" w i l l  be  used t o  des ignate  the  record  on appeal 

which includes the t r a n s c r i p t  of the  t r i a l  proceedings.  A l l  

emphasis i s  suppl ied unless  t h e  contrary i s  ind ica ted .  

STATEMENT OF THE CASE AND FACTS 

The S t a t e  accepts  t h e  defendant 's  Statement of t h e  

Case and Facts  as being a s u b s t a n t i a l l y  t r u e  and c o r r e c t  

account of t h e  proceedings below wi th  the  following addi t ions  

and exceptions contained below and i n  the  argument por t ion  

of t h e  b r i e f :  

1. Both t h e  v ic t im and t h e  defendant s t a t e d  t h a t  

the  kidnapping occurred i n  Pompano Beach (R. 300, 568,  570), 

t h a t  the co-defendant Murray drove the  ca r  f o r  a while  u n t i l  

they reached Deerf ield Beach (R.  314, 574, 579) where the  two 

sexual  b a t t e r i e s  occurred, and t h a t  W i l l i e  then drove t o  

another s i t e  i n  Deerf ield Beach where the  v ic t im was s h o t .  

(R .  324, 604). 

2.  Among the  i n s t r u c t i o n s  given t o  the  jury by 

the  t r i a l  courtwere the  following: 



I n  the  Information the Defendant 
i s  charged with  committing the  offense 
of kidnapping with a f i rearm and you 
w i l l  have ' to  make s p e c i f i c  f indings i n  
these  counts a s  t o  whether o r  not  a f i r e -  
arm was involved. I f  a crime i s  committed 
and i n  the  course of t h a t  crime there  
i s  use of a f i rearm,  t he  F lor ida  S t a t u t e  
provides . f o r  a c e r t a i n  minimum sentence 
and there fore ,  j u r i e s  have t o  make f ind-  
i ngs ,  s p e c i f i c  f indings  as  t o  whether 
o r  no t  a c e r t a i n  crime i s  committed and 
i f  s o ,  i s  committed wi th  or  without a 
f i rearm.  

(R. 7 3 2 - 7 3 3 ) .  

Now, with respec t  t o  Counts I1 
and 111, a sexual  b a t t e r y .  Before you 
can f i n d  the  Defendant g u i l t y  of sexual  
b a t t e r y ,  the  S t a t e  must prove t h e  f o l -  
lowing four  elements. beyond a reasonable 
doubt . 

F i r s t ,  t h a t  as 
over t he  aee o f  !leven vears  and wqth - - -  ~- - 

r e spec t  towcount 11, t h i t  t he  ~ e f e n d a n t  
wi th  h i s  sexual  orean. ~ e n e t r a t e d  o r  
had union with  thewmouth o r  vagina of - 

With respec t  t o  Count 11,  he  i s  a l leged  
the re  t o  be a p r inc ipa l  wi th  Murray. 

The t h i r d  i s  t h a t  the  Defendant i n  
t h e  process,  used o r  th rea ted  t o  use a 
deadly weapon and, 

Fourthly,  t h a t  the  a c t  was done 
without t he  consent o t  - - 

A weapon i s  a deadly weapon i f  i t  
i s  used o r  threatened t o  be used i n  a 
way l i k e l y  t o  produce death o r  g rea t  
bodily harm. 

(R.  735-736)  . 
The punishment provided by law f o r  

the  crime of robbery i s  g rea t e r  i f ,  



' I n  the  course of committing t h e  robbery'  
t h e  Defendant c a r r i e d  some kind of weapon. 
An a c t  i s  i n  t h e  course of committing 
the  robbery i f  i t  occurs i n  an attempt 
t o  commit robbery o r  i n  f l i g h t  a f t e r  
t h e  attempt o r  commission. Therefore,  
i f  you f i n d  t h e  Defendant g u i l t y  of 
robbery you must then consider whether 
t h e  S t a t e  has f u r t h e r  proved those aggra- 
va t ing  circumstances and r e f l e c t  t h i s  
i n  your v e r d i c t .  

I f  you f i n d  t h a t  t h e  Defendant 
c a r r i e d  a f i r ea rm i n  the  course of 
committing the  robbery,  you should 
f i n d  him g u i l t y  of robbery wi th  a f i r e -  
arm. 

3 .  On t h e  w r i t t e n  v e r d i c t  forms, the  jury was given 

the  opportuni ty on each count t o  f i n d  the  defendant g u i l t y  

of a l e s s e r  included charge of committing the  crime without  

a f i rearm.  (R. 836-840). 

4 ,  The v ic t im t e s t i f i e d  t h a t  the  defendant appro- 

ached h e r  a t  the  ca r  wash wi th  t h e  gun. (R. 303-305). She 

t e s t i f i e d  t h a t  whi le  Murray was d r iv ing  the  c a r ,  t he  defendant 

was holding the  gun a t  he r  s i d e  and threa tening  t o  k i l l  h e r .  

(R. 307, 309, 312). During the  d r i v e  the  defendant went 

through the  v i c t i m ' s  purse and demanded money. (R. 311-312). 

While Murray was raping t h e  v ic t im,  t h e  defendant had the  

gun and repeatedly  opened t h e  c a r  door during the  rape .  

(R. 317-320). Defendant admitted having t h e  gun a t  t h i s  

t ime. (R. 581). Af ter  Murray had f i n i s h e d  raping h e r ,  t h e  

defendant got  i n t o  t h e  back s e a t  wi th  t h e  v ic t im and s t a t e d  

t h a t  "he wanted i t  too." Murray s a i d  no, ordered the  v ic t im 

t o  g e t  dressed and t o  perform o r a l  sex  on t h e  defendant ,  t o  



which t h e  defendant agreed. ( R .  320-321). Defendant then 

handed the  gun t o  Murray. ( R .  323) . 



POINTS INVOLVED ON 
REVIEW 

WHETHER THE CRIMES FOR WHICH THE DEFENDANT 
WAS SENTENCED TO CONSECUTIVE THREE-YEAR 
MINIMUM TERMS PURSUANT TO SECTION 775 .087  
( 2 ) ,  FLORIDA STATUTES, WERE "OFFENSES 
[WHICRTROSE] FROM SEPARATE INCIDENTS 
OCCURRING AT SEPARATE TIMES AND PLACES" 
WITHIN THE MEANING OF THE RULE ANNOUNCED 
I N  PALMER v. STATE, 438 S o . 2 d  1 ( F l a .  
1 9 8 3 )  ? 

WHETHER THE TRIAL COURT PROPERLY IMPOSED 
THREE YEAR MANDATORY MINIMUM SENTENCES 
WHERE THE JURY FOUND THAT THE DEFENDANT 
POSSESSED THE GUN? ( R e s t a t e d )  , 

WHETHER THE TRIAL COURT PROPERLY IMPOSED 
A THREE YEAR MANDATORY MINIMUM SENTENCE 
ON COUNT 111, WHERE JURY FOUND THAT THE 
DEFENDANT HAD POSSESSION OF THE GUN AND 
THE EVIDENCE SHOWED THAT THE GUN WAS 
USED TO FORCE THE VICTIM TO PERFORM 
THE SEX ACT? ( R e s t a t e d )  . 



SUMMARY OF THE ARGUMENT 

Although t h i s  Court has r ecen t ly  answered the  

s p e c i f i c  cer t iFi%-dquest ion i n  the  negat ive  i n  two cases 

S t a t e  v .  Ames, So. 2d - , 10 FLW 229 (Fla .  Apr i l  28, 

1985) and Wilson v .  S t a t e ,  So. 2d -- 10 F.L.W. 233 

(Fla .  Apr i l  18,  1985), the  f a c t s  i n  t h e  i n s t a n t  case a r e  

r e a d i l y  d i s t ingu i shab le .  Where t h e  kidnapping and robbery 

occurred i n  d i f f e r e n t  c i t i e s ,  and with some time i n  between 

t h e  o f fenses ,  t h e r e  was a s u f f i c i e n t  sepa ra t ion  of the  

offenses  t o  warrant  the  imposit ion of mul t ip le  th ree  year  

mandatory minimum sentences . 
This Court should no t  exe rc i se  i t s  d i s c r e t i o n  t o  

consider  the  o ther  two i s sues  r a i s e d  by the  defendant because 

they a r e  merely an attempt t o  provide a second record review 

of cases already resolved by the  d i s t r i c t  cour t  of appeal.  

Furthermore, both i s sues  a r e  without  mer i t  where i t  i s  c l e a r  

from t h e  evidence t h a t  t h e  defendant a c t u a l l y  possessed the  

f i r ea rm during the  commission of t h e  f e l o n i e s ,  including t h e  

sexual  b a t t e r y  charge i n  count th ree ,  where i t  was h i s  use 

of t h e  f i rearm which forced the  v ic t im t o  submit, where t h e  

jury was i n s t r u c t e d  on the  requirement of f inding  t h a t  the  

defendant had possessed the  f i rearm,  and where t h e  jury ver- 

d i c t s  c l e a r l y  showed a f inding  t h a t  t h e  defendant was g u i l t y  

on each charge "with a f i rearm.  l 1  



ARGUMENT 

THE CRIMES FOR WHICH THE DEFENDANT 
WAS SENTENCED TO CONSECUTIVE 
THREE-YEAR M I N I M U M  TERMS PUR- 
SUANT TO SECTION 775.087 (2) , 
FLORIDA STATUTES, WERE "OFFENSES 
[WHICH AROSE] FROM SEPARATE I N -  
CIDENTS OCCURRING AT SEPARATE 
TIMES AND PLACES" W I T H I N  THE 
MEANING OF THE RULE ANNOUNCED 
I N  PALMER v.  STATE, 438 So. 2d 
1 (F la .  1983). 

Under d i f f e r e n t  f a c t u a l  s i t u a t i o n s ,  t h i s  Court 

has r e c e n t l y  answered the  above c e r t i f i e d  ques t ion  i n  the  

negat ive  i n  S t a t e  v .  Ames, - So. 2d , 10 F .L.W. 229 (Fla .  

Apr i l  18,  1985) and Wilson v .  S t a t e ,  So. 2d - , 10 F.L.W. 

233 (Fla .  Apr i l  18,  1985). I n  these  r ecen t  dec i s ions ,  t h i s  

Court i n t e r p r e t e d  i t s  holding i n  Palmer v .  S t a t e ,  438 So.2d 

1, 4 (Fla .  1983), t h a t  consecutive mandatory minimum sentences 

f o r  offenses  a r i s i n g  from separa te  inc iden t s  occurr ing a t  

s e p a r a t e  times and places were n o t  p roh ib i t ed ,  as  meaning t h a t  

consecutive mandatory minimums a r e  no t  prohib i ted  i f  the  

offenses  a r e  not  committed during a s i n g l e ,  continuous crimi- 

n a l  episode. To determine i f  the  crimes were p a r t  of a s i n g l e ,  

continuous episode,  t h i s  Court looked as  t o  whether t h e r e  was 

s u f f i c i e n t  sepa ra t ion  of the  offenses  t o  warrant  the  imposit ion 

of mul t ip le  three-year mandatory minimum sentences.  S t a t e  v .  

Ames, supra ,  10 FLW a t  230. 

I n  S t a t e  v .  Ames, the  defendant armed wi th  a f i r ea rm 

pushed h i s  way i n t o  t h e  v i c t i m ' s  house, knocked h e r  t o  t h e  f l o o r ,  

threatened t o  k i l l  h e r ,  forced h e r  i n t o  an adjoining room and 



demanded money, l ed  t h e  v ic t im through t h e  house i n  a quest  

f o r  more money, and when t h e  v ic t im t o l d  him she only had 

jewelry,  he took h e r  t o  t h e  bedroom, removed the  jewelry 

and raped t h e  v ic t im.  This Court he ld  t h a t  t h e  defendant 's  

convict ions f o r  armed burglary of a dwelling, robbery with 

a deadly weapon and sexual  b a t t e r y  wi th  a deadly weapon were 

a l l  offenses  committed during a s i n g l e ,  continuous cr iminal  

episode s o  t h a t  consecutive minimum mandatory sentences could 

not  be imposed. I n  Wilson v .  S t a t e ,  supra ,  t h e  defendant 

armed with a gun, confronted the  v ic t im as  she attempted t o  

e n t e r  he r  apartment, forced h e r  i n t o  h i s  c a r ,  drove a s h o r t  

d i s t ance  and raped h e r .  10 F.L.W. 233. A l l  these  a c t s  took 

p lace  i n  For t  Walton Beach. Wilson v .  S t a t e ,  449 So.2d 822, 

825 (Fla .  1st DCA 1984). This Court, a s  i t  d id  i n  Ames found 

t h e  defendant 's  convict ions f o r  sexual  b a t t e r y  wi th  a f i rearm 

and kidnapping wi th  a f i rearm t o  have occurred during a s i n g l e  

continuous episode. A s  such,  consecutive minimum mandatory 

sentences were improper. 

The S t a t e  submits t h a t  the  f a c t s  i n  t h e  i n s t a n t  

case a r e  d i s t ingu i shab le  from those i n  Ames o r  Wilson, s o  

t h a t  t h e  imposit ion of consecutive minimum mandatory sentences 

f o r  t h e  kidnapping wi th  a f i rearm and robbery with a deadly 

weapon, t o  w i t ,  a f i rearm,  were proper .  The defendant abducted 

t h e  v ic t im a t  gunpoint. (R.  303-305). He forced h e r  i n t o  

h e r  c a r .  This occurred i n  Pompano Beach. (R.  300, 568, 570). 

The co-defendant Murray drove, wi th  the  defendant s i t t i n g  next  



t o  t h e  v ic t im,  holding the  gun a t  h e r  s i d e  and threa tening  t o  

k i l l  h e r .  (R. 307, 309, 312). As they drove n o r t h ,  t h e  defendant 

went throught the  v i c t i m ' s  purse and demanded money. (R. 

311-312). They drove t o  a wooded a rea  i n  Deerf ie ld  Beach where 

the  two sexual  b a t t e r i e s  occurred. (R. 314, 574, 579). Af ter  

the  sexual  b a t t e r i e s ,  t h e  defendant and Murray took t h e  v i c t i m ' s  

purse (R. 324), and then the  defendant took h e r  necklace.  

(R. 324) . They then drove t o  a warehouse a rea  i n  Deerf ie ld  

Beach where Murray shot  the  v ic t im and t h e  defendant and Murray 

took h e r  c a r .  (R. 329-331) . 
It i s  t h e  s t a t e ' s  p o s i t i o n  t h a t  although these  offenses  

took p lace  over a per iod of t h i r t y  t o  t h i r t y - f i v e  minutes,  

t h e r e  was s u f f i c i e n t  sepa ra t ion  of the  offenses  of kidnapping 

and robbery a s  t o  warrant  the  imposit ion of consecutive mini- 

mum mandatory sentences.  The kidnapping occurred and was 

completed i n  Pompano Beach, when the  defendant,  by gunpoint 

forced the  v ic t im i n t o  he r  c a r ,  t ranspor ted  h e r  and threatened 

t o  k i l l  h e r .  The robbery of the  v i c t i m ' s  purse ,  necklace and 

c a r  occurred i n  Deerf ield Beach a f t e r  she  had been t ranspor ted  

t h e r e  and the  sexual  b a t t e r i e s  had been completed. As such 

t h e r e  was s u f f i c i e n t  sepa ra t ion  i n  defendant 's  conmission 

of these  crimes. - See, e . g . ,  Smith v .  S t a t e ,  So.2d - , 

10 FLW 395 (Fla .  5 th  DCA, February 14, 1985) (where sexual  

b a t t e r y  and robbery were committed a t  a d i f f e r e n t  p lace  and 

t h e  i n t e n t  t o  commit the  robbery was formed a f t e r  the  sexual  

b a t t e r i e s ,  consecutive mandatory minimum sentences were p roper ) .  



The s t a t e  would f u r t h e r  no te  t h a t  i f  t he  ob jec t ive  

of s e c t i o n  775.087(2), F lor ida  S t a t u t e s  (1981) was t o  serve  

as  a d e t e r r e n t ,  t h a t  i s ,  t o  discourage the  cr iminal  use of 

f i rearms,  then such an ob jec t ive  i s  met i n  t h e  i n s t a n t  case.  

Whereas, the  defendant i n  Palmer v .  S t a t e ,  supra ,  who robbed 

t h i r t e e n  people a t  t h e  same p lace  and t ime, would not  be 

de te r red  by the  s t a t u t e ,  the  imposit ion of the  consecutive 

mandatory minimum sentences i n  t h e  i n s t a n t  case would have had 

such an e f f e c t .  Because t h e  crimes occurred a t  d i f f e r e n t  

p laces  and over a s u f f i c i e n t l y  long period of t ime, the  

s t a t u t e  could have de te r red  the  defendant from f u r t h e r  pos- 

sess ion  of t h e  f i rearm.  I n  f a c t ,  a f t e r  the  defendant gave 

Murray the  gun j u s t  before  fo rc ing  t h e  v ic t im t o  commit o r a l  

s e x ,  the  s t a t u t e  could have de te r red  him from regain ing  

possession of the  f i rearm during the  subsequent robbery. 

Thus, where the  imposit ion of consecutive mandatory minimum 

terms would f u r t h e r  t h e  l e g i s l a t i v e  i n t e n t ,  the  sentences 

should be aff i rmed.  



THE TRIAL COURT PROPERLY IMPOSED 
THREE YEAR MINIMUM SENTENCES 
WHERE THE JURY FOUND THAT THE 
DEFENDANT POSSESSED THE GUN. 
(Restated) . 

I n i t i a l l y ,  the  s t a t e  would submit t h a t  t h i s  Court 

should no t  exe rc i se  i t s  d i s c r e t i o n  t o  considering t h i s  i s s u e  

on appeal ,  where i t  was r a i s e d  and r e j e c t e d  by the  Fourth 

D i s t r i c t .  A s  t h i s  Court s t a t e d  i n  S t a t e  v .  Heestrom. 407 

So.2d 1343, 1344  l la. 1981), t h i s  Court w i l l  no t  accept  a case 

f o r  review on one b a s i s  and then reweigh the  evidence once 

reviewed by the  d i s t r i c t  c o u r t ,  i n  order  t o  provide a second 

record review of cases  already resolved  by the  d i s t r i c t  cour t s  

of appeal .  See a l s o  Sobel v .  S t a t e ,  437 So.2d 144, 148 (Fla .  

1983). This Court should thus accept  t h e  f a c t u a l  determinations 

of t h e  Fourth D i s t r i c t  t h a t  the  jury had made the  r e q u i s i t e  

f indings  t h a t  the  defendant had possessed the  f i rearm.  

I f  t h i s  Court should decide t o  exe rc i se  i t s  d i s c r e t i o n  

and review t h i s  i s s u e ,  then the  S t a t e  submits t h a t  i t  i s  without  

m e r i t .  I n  S t a t e  v. Over fe l t ,  457 So.2d 1385 (Fla .  1984), t h i s  

Court aff i rmed t h e  Fourth D i s t r i c t ' s  holding i n  Overfe l t  v .  

S t a t e ,  434 So. 2d 945 (Fla .  4th DCA 1983), t h a t  i t  i s  t h e  j u r y ' s  

funct ion  t o  be t h e  f inder  of f a c t  wi th  regard t o  whether an 

accused a c t u a l l y  possessed a f i rearm when committing a felony.  

I n  Whitehead v. S t a t e ,  446 So. 2d 194 (Fla .  4th DCA 1984) p e t .  

f o r  r e v .  den. 462 So.2d 1108 (Fla .  1985),  t h e  Fourth D i s t r i c t  

appl ied  i t s  dec i s ion  i n  Overfe l t  t o  hold  t h a t  "where t h e  in fo r -  

mation makes re fe rence  t o  a deadly weapon and t h e  jury i s  



i n s t r u c t e d  t o  t h a t  e f f e c t  a v e r d i c t  which incorpora tes  t h e  

crime charged i n  the  information by re fe rence  c o n s t i t u t e s  

a s p e c i f i c  f ind ing  t h a t  t h e  crime was committed with the  use 

of a deadly weapon." 446 So.2d a t  198. 

I n  Whitehead, Whitehead and a co- def endant ,  Landrau 

were charged together  i n  the  same count wi th  aggravated a s s a u l t .  

Included i n  the  charge was t h e  s p e c i f i c  a l l e g a t i o n  t h a t  they 

used a deadly weapon, t o  w i t ,  a  handgun. The t r i a l  cour t  

i n s t r u c t e d  the  jury t h a t -  one of the  elements of aggravated 

a s s a u l t  was t h a t  the  a s s a u l t  was made wi th  a deadly weapon. 

446 So.2d a t  198. The jury re turned  a v e r d i c t  of g u i l t y  of 

aggravated a s s a u l t  a s  charged i n  t h e  information.  The t e s t i -  

mony a t  t r i a l  was c l e a r  t h a t  the  a s s a i l a n t  was armed. - I d .  

a t  197. The Fourth D i s t r i c t  h e l d  t h a t  these  f a c t o r s  when 

viewed together  c o n s t i t u t e d  a s p e c i f i c  f inding  t h a t  the  crime 

was committed wi th  the  f i rearm.  

Whitehead i s  v i r t u a l l y  ind i s t ingu i shab le  from the  

i n s t a n t  case .  Each count of t h e  information charged t h a t  

t h e  defendant and Murray had been i n  possession of a f i rearm 

during the  commission of the  f e l o n i e s .  (R. 825, 826) . The 

jury was s p e c i f i c a l l y  i n s t r u c t e d  on t h e  requi red  s p e c i f i c  

f ind ing  t h a t  t h e  defendant had used o r  c a r r i e d  a f i rearm 

(R. 732-733, 741-742), o r  a deadly weapon (R. 735-736) during 

the  commission of t h e  f e l o n i e s .  The various v e r d i c t  forms each 

contained l e s s e r  included offenses  of the  crimes charged 

"without a firearm." (R. 836-840). The evidence, through 

both t h e  v i c t i m ' s  testimony and t h e  defendant 's  statement 



clear ly  showed tha t  he was i n  possession of a firearm (R. 

303-305, 307, 309, 312, 317-320, 325, 578, 581). The jury 

returned verdicts  t ha t  the defendant was gui l ty  on each charge 

"with a firearm." (R. 836-840). 

These circumstances show without a doubt tha t  the 

jury necessari ly found tha t  the defendant had actual  possession 

of the firearm.&' This i s  not a case, as was t h i s  Court's 

concern i n  Sta te  v. Overfel t ,  supra, i n  which the  t r i a l  judge 

had invaded the jury 's  h i s t o r i c a l  function, which could 

lead to  a miscarriage of j u s t i ce .  Rather, i t  would be a m i s -  

carr iage of j u s t i ce  i n  t h i s  case i f  the three year minimum 

mandatory sentence were not imposed. 

1 ' ~ h e  defendant's lack of objection a t  t r i a l  i s  a lso  
an indication tha t  t r i a l  counsel a lso  believed tha t  the jury 
had properly found tha t  the defendant was i n  actual  possession 
of the firearm. 



THE TRIAL COURT PROPERLY IMPOSED 
A THREE YEAR MANDATORY M I N I M U M  
SENTENCE ON COUNT 111, WHERE 
THE JURY FOUND THAT THE DEFENDANT 
HAD POSSESSION OF THE GUN AND 
THE EVIDENCE SHOWED THAT THE 
GUN WAS USED TO FORCE THE V I C T I M  
TO PERFORM THE SEX ACT. (Restated) . 

As wi th  the  i s s u e  i n  Point  I1 of t h i s  b r i e f ,  t h e  

s t a t e  submits t h a t  t h i s  Court should no t  exe rc i se  i t s  d i s -  

c r e t i o n  t o  consider  t h i s  i s s u e  on appeal.  It i s  nothing more 

than an attempt t o  have a second record  review of a case 

already resolved by t h e  d i s ~ r i c t  cour t  of appeal.  S t a t e  

v .  Hegstrom, supra.  

However, i f  t h i s  Court should decide t o  exe rc i se  

i t s  d i s c r e t i o n  and review t h i s  i s s u e ,  then t h e  S t a t e  submits 

t h a t  l i k e  Point  11 ,  i t  i s  without  m e r i t .  The defendant a s s e r t s  

t h a t  because he d id  n o t  have the  f i rearm i n  h i s  hands during 

the  time the  v ic t im was forced t o  perform o r a l  sex  on him, 

the  imposit ion of the  t h r e e  year  mandatory minimum sentence 

was improper. The S t a t e  a s s e r t s  t h a t  under t h e  pecu l i a r  

circumstances of t h i s  case ,  t h e  imposit ion of  t h e  mandatory 

minimum sentence was appropr ia te .  

The v ic t im t e s t i f i e d  t h a t  during the  d r i v e  i n  the  

c a r ,  t h e  defendant he ld  t h e  gun a t  h e r  s i d e  and cont inual ly  

threatened t o  k i l l  he r .  (R. 307, 309, 312). She t e s t i f i e d  

t h a t  whi le  Murray was raping h e r ,  t h e  defendant had t h e  gun 

and was repeatedly  opening the  ca r  door. (R. 317- 320) . 
The defendant admitted having t h e  gun a t  t h i s  t i m e .  (R. 581). 



After  Murray had f i n i s h e d  raping the  v ic t im,  t h e  defendant 

got  i n t o  the  back s e a t  with h e r  and s t a t e d  t h a t  "he wanted i t  

t o . "  Murray s a i d  no,  ordered t h e  v ic t im t o  g e t  dressed and 

t o  perform o r a l  sex  on t h e  defendant,  t o  which t h e  defendant 

agreed. (R. 320-321). The defendant then handed t h e  gun 

t o  Murray whi le  the  a c t  was performed. (R. 323) . 
After  being i n s t r u c t e d  t h a t  an element of sexual  

b a t t e r y  with a deadly weapon, was t h a t  the  defendant had 

used o r  threatened t o  use a deadly weapon, (R. 735-736), 

the  jury  re turned  a v e r d i c t  of g u i l t y  of sexual  b a t t e r y  with 

a f i r ea rm as charged i n  the  information. (R. 838) . The 

jury d id  not  f i n d  t h e  defendant g u i l t y  of t h e  l e s s e r  included 

of fense  of sexual  b a t t e r y  without  a f i rearm.  (R .  838). 

Thus, t h e  jury  c l e a r l y  found t h a t  the  defendant had used the  

gun t o  p e r p e t r a t e  t h e  sexual  b a t t e r y  i n  Count 111. 

The j u r y ' s  v e r d i c t  i s  supported by t h e  evidence. 

Although t h e  gun was n o t  t echn ica l ly  i n  the  defendant 's  hands 

when t h e  v ic t im performed o r a l  sex  on t h e  defendant,  i t  was 

the  defendant use and threa tening  use of t h e  f i rearm when 

i t  was i n  h i s  a c t u a l  possession which forced t h e  v ic t im t o  

perform o r a l  sex.  The f a c t  t h a t  t h e  defendant momentarily 

re l inquished the  phys ica l  possession of the  f i r ea rm should 

n o t  be the determinat ive f a c t o r ,  when it was t h e  defendant 's  

ac t ions  when he had a c t u a l  possession of  the  f i r ea rm immedi- 

a t e l y  proceeding the  sexual  b a t t e r y ,  which made t h e  a c t  non- 



consensual .zl Thus, t he  t r i a l  cour t  p roper ly  imposed t h e  

minimum mandatory sentence.?' see, 9, Smith V. S t a t e ,  438 

So. 2d 10,  14 (F la .  2d DCA 1983) ; Bradley v.  S t a t e ,  413 S0.2d 

1248 (F la .  Is t DCA 1982) . 

LIThis i s  e s p e c i a l l y  t r u e  i f  t h e  defendant p r e v a i l s  
on p o i n t  one, t h a t  i s ,  i f  t h i s  Court f inds  t h a t  a l l  t hese  
a c t s  were committed during a s i n g l e  continuous c r imina l  episode.  

? / ~ ~ a i n ,  t h e  l ack  of an ob jec t ion  by t h e  defendant 
i n d i c a t e s  t h a t  t r i a l  counsel  a l s o  be l i eved  t h a t  t h e  ju ry  had 
proper ly  found t h a t  t h e  defendant was i n  possess ion  of t h e  
f i r ea rm when he  comnitted the  sexua l  b a t t e r y .  



CONCLUS I O N  

Based upon t h e  foregoing reasons and c i t a t i o n s  of 

a u t h o r i t y ,  the  S t a t e  submits t h a t  t h i s  Court should AFFIRM 

t h e  Fourth D i s t r i c t  Court of Appeal's dec is ion  i n  the  i n s t a n t  

case .  
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