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QUESTIONS RAISED 

When a P l a i n t i f f  i n  a m e d i c a l  m a l p r a c t i c e  
s u i t  r e c o v e r s  a judgment  a g a i n s t  a D e f e n d a n t  
b a s e d  o n  b u t  o n e  o f  f i v e  s e p a r a t e  a n d  
d i s t i n c t  claims b r o u g h t  a g a i n s t  t h a t  
D e f e n d a n t ,  w h i c h  of t h e  two  p a r t i e s  is  
c o n s i d e r e d  t h e  " p r e v a i l i n g  p a r t y "  f o r  
p u r p o s e s  of a w a r d i n g  a t t o r n e y ' s  fees 
p u r s u a n t  t o  S e c t i o n  7 6 8 . 5 6 .  

2 .  Does a T r i a l  C o u r t  h a v e  j u r i s d i c t i o n  t o  
a w a r d  a t t o r n e y ' s  f e e s  p u r s u a n t  t o  S e c t i o n  
7 6 8 . 5 6  when t h e  F i n a l  Judgment  e n t e r e d  i n  
t h e  case f a i l s  t o  e x p r e s s l y  r e s e r v e  
j u r i s d i c t i o n  t o  make s u c h  a n  a w a r d .  



STATEMENT OF CASE AND FACTS 

This is an Appeal by Plaintiffs, Howard and Joanne 

Folta, and a Cross-Appeal by the Defendant, Tarpon Springs 

General Hospital, from an Order of the Trial Court denying 

the Plaintiffs and this Defendants' Motion to Tax 

Attorney's Fees which were requested by these parties, 

pursuant to Florida Statute 5 768.56. 

This Appellee/Cross-Appellant would submit that the 

facts which are applicable in this case are recited by the 

Eleventh Circuit Court of Appeals in their certificate to 

this Court. Specifically, the Eleventh Circuit Court of 

Appeals determined that Appellant had elected to present 

five different and distinct claims against this 

Appellee/Cross-Appellant(hereinafter referred to as the 

Hospital) thus, the Eleventh Circuit has determined that 

the five claims brought against the Hospital were separate 

and distinct claims and that the Hospital prevailed on at 

least three and possibly four of the said claims. 



SUMMARY OF THE ARGUMENT 
ON APPEAL AND CROSS-APPEAL 

T h i s  w a s  a m e d i c a l  m a l p r a c t i c e  a c t i o n  i n  which t h e  

P l a i n t i f f s  o r i g i n a l l y  s u e d  f o u r  d o c t o r s  and  Tarpon  S p r i n g s  

G e n e r a l  H o s p i t a l  f o r  d i f f e r e n t  i n j u r i e s  a l l e g e d l y  r e s u l t i n g  

f rom t h e  m e d i c a l  m a l p r a c t i c e  o f  t h e  D e f e n d a n t s .  The 

P l a i n t i f f s '  claims a g a i n s t  t h e  H o s p i t a l  were b r o u g h t  o n  

f i v e  c o m p l e t e l y  d i f f e r e n t  t h e o r i e s .  The H o s p i t a l  w a s  

a t t e m p t e d  t o  b e  h e l d  v i c a r i o u s l y  l i a b l e  f o r  t h e  c o n d u c t  o f  

f i v e  d i f f e r e n t  p e o p l e ,  c o m m i t t i n g  d i f f e r e n t  acts and  

r e s u l t i n g  i n  t h r e e  d i f f e r e n t  i n j u r i e s .  Each o f  t h e s e  

claims was a  d i s t i n c t  and  s e v e r a b l e  claim f rom t h e  rest. 

However, t h e  P l a i n t i f f  b r o u g h t  them a l l  t o g e t h e r  i n  o n e  

a c t i o n .  The P l a i n t i f f s  e v e n t u a l l y  o b t a i n e d  a money 

Judgment  a g a i n s t  t h e  H o s p i t a l  which was b a s e d  on t h e  

c o n d u c t  o f  o n e  p e r s o n ,  t h e  p h y s i c a l  t h e r a p i s t ,  and  which 

r e s u l t e d  i n  o n e  i n j u r y .  The H o s p i t a l  p r e v a i l e d  as t o  t h e  

o t h e r  i n j u r i e s .  

P u r s u a n t  t o  t h e  a t t o r n e y ' s  f e e s  S t a t u t e  u n d e r  

F l o r i d a  l a w ,  C h a p t e r  768.56,  F l o r i d a  S t a t u t e s ,  t h e  T r i a l  

J u d g e  c o r r e c t l y  d e t e r m i n e d  t h a t  t h e  P l a i n t i f f s  and  

D e f e n d a n t s  were b o t h  p r e v a i l i n g  p a r t i e s  on  t h e s e  s e v e r a l  

and  d i s t i n c t  claims. The T r i a l  C o u r t  t h e r e f o r e  d e n i e d  

m o t i o n s  f o r  a t t o r n e y ' s  f e e s  f i l e d  by t h e  P l a i n t i f f s  and  t h e  

H o s p i t a l  below.  Under t h e  r a t i o n a l  o f  t h e  d i c t a t e s  o f  t h e  

S t a t u t e ,  r e q u i r i n g  t h a t  t h e  T r i a l  J u d g e  u s e  p r i n c i p l e s  o f  



equ i ty  i n  awarding a t t o r n e y ' s  f e e s ,  t h e  Court reasoned 

t h a t  s ince  each of t h e  p a r t i e s  were p reva i l ing  p a r t i e s  

under severable  and d i s t i n c t  c laims,  then t h e  a t t o r n e y ' s  

f ees  should be o f f s e t  from each o t h e r .  

The Hospi tal  takes the  p o s i t i o n  t h a t  the  T r i a l  

Court was c o r r e c t  i n  i t s  r u l i n g .  However, ghould t h i s  

Court determine t h a t  the  T r i a l  Judge was i n c o r r e c t  i n  

denying a t t o r n e y ' s  f e e s  t o  t h e  Appel lants ,  P l a i n t i f f s  

below, then t h i s  Defendant has f i l e d  i t s  cross-appeal 

reques t ing  t h a t  i t  be allowed an award of a t t o r n e y ' s  f e e s  

a s  the  p reva i l ing  pa r ty  of a  major i ty  of t h e  claims 

presented aga ins t  i t  i n  the  lower Court. 

In  regard t o  t h e  j u r i s d i c t i o n  of the  T r i a l  Court t o  

award a t t o r n e y ' s  f e e s  i n  t h i s  case ,  when t h e  F i n a l  Judgment 

f a i l e d  t o  expressly r e se rve  j u r i s d i c t i o n  t o  make such an 

award, i t  i s  t h e  H o s p i t a l ' s  p o s i t i o n  t h a t  the  T r i a l  Court 

lacked t h e  sub jec t  ma t t e r  j u r i s d i c t i o n  t o  make t h i s  award. 

The Hospi tal  recognizes t h a t  t h e r e  i s  a  c o n f l i c t  among t h e  

D i s t r i c t  Courts of Appeal of t h e  S t a t e  of F lo r ida  concerning 

whether j u r i s d i c t i o n  must be express ly  reserved i n  order  t o  

make such an award of a t t o r n e y ' s  f ees  and i t  i s  the  

H o s p i t a l ' s  p o s i t i o n  t h a t  t h i s  Court should adopt t h e  p o s i t i o n  

taken by the  F i f t h  D i s t r i c t  Court of Appeals i n  t h i s  regard  

and should thereby r e q u i r e  t h a t  the  Court must r e se rve  

j u r i s d i c t i o n  over t h i s  ma t t e r  i n  order  t o  r e t a i n  the  same. 

It  i s  t h e r e f o r e ,  the  Hosp i t a l ' s  p o s i t i o n  t h a t  t h e  T r i a l  

Court lacked j u r i s d i c t i o n  i n  the  i n s t a n t  case t o  e n t e r  t h e  

Order concerning a t t o r n e y ' s  f e e s  i n  t h i s  ma t t e r .  



ARGUMENT 
I. WHEN A PLAINTIFF I N  A MEDICAL 

MALPRACTICE SUIT RECOVERS A JUDGMENT 
AGAINST A DEFENDANT BASED ON BUT ONE 
OF FIVE SEPARATE AND DISTINCT CLAIMS 
BROUGHT AGAINST THAT DEFENDANT WHICH 
OF THE TWO PARTIES I S  CONSIDERED THE 
"PREVAILING" PARTY FOR PURPOSES OF 
AWARDING ATTORNEY' S  FEES PURSUANT TO 
FLORIDA STATUTE 768.56? 

T h i s  C o u r t  h a s  j u r i s d i c t i o n  o v e r  t h e  i n s t a n t  case 

by v i r t u e  o f  F l o r i d a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e  9.150 

which  d e a l s  w i t h  c e r t i f i e d  q u e s t i o n s  f rom t h e  F e d e r a l  

C o u r t s .  T h i s  r u l e  s p e c i f i c a l l y  p r o v i d e s  t h a t  q u e s t i o n s  o f  

l a w  may b e  c e r t i f i e d  f rom t h e  F e d e r a l  C o u r t s  when t h e r e  i s  

n o  c o n t r o l l i n g  F l o r i d a  p r e c e d e n t  and  when t h e  q u e s t i o n  w i l l  

be  d i s p o s i t i v e  o f  a case. I d .  - T h i s  r u l e  f u r t h e r  r e q u i r e s  

t h a t  t h e  F e d e r a l  C o u r t  t r a n s m i t  a c e r t i f i c a t e  t o  t h i s  C o u r t  

which  s p e c i f i e s  among o t h e r  t h i n g s ,  t h e  " f a c t s  showing t h e  

n a t u r e  o f  t h e  c a u s e . "  F l a .  R.  App. P. 9.150 ( b )  . P u r s u a n t  

t o  t h e  above  n o t e d  r u l e ,  t h e  E l e v e n t h  C i r c u i t  C o u r t  o f  

A p p e a l s  t r a n s m i t t e d  i t s  C e r t i f i c a t e  i n  t h i s  case a n d  

i n c l u d e d  i n  t h i s  c e r t i f i c a t e  a s t a t e m e n t  o f  t h e  f a c t s  o f  

t h e  i n s t a n t  case. 

The H o s p i t a l  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  f a c t s ,  

as  r e l a t e d  i n  t h e  E l e v e n t h  C i r c u i t ' s  C e r t i f i c a t e ,  are 

c o n t r o l l i n g  f o r  p u r p o s e s  o f  t h i s  C o u r t ' s  d e c i s i o n  and  i n  

f a c t  are t h e  l a w  o f  t h i s  case. S p e c i f i c a l l y ,  t h e  H o s p i t a l  

s u b m i t s  t h a t  t h e  E l e v e n t h  C i r c u i t  h a s  h e l d  t h a t :  

Upon t h e  c o n c l u s i o n  o f  t h e  p r e s e n t a t i o n  
of t h e  e v i d e n c e ,  t h e  a p p e l l a n t s  e l e c t e d  
t o  p r e s e n t  f i v e  d i f f e r e n t ,  d i s t i n c t  a n d  
s e v e r a b l e  claims a g a i n s t  t h e  H o s p i t a l  t o  
t h e  j u r y .  These  claims were i n  a d d i t i o n  



to those brought against the individual 
staff members. Each of these claims 
involved different persons, allegedly the 
agent or servant of the Hospital, different 
times of occurrence, different acts or 
conduct allegedly described as malpractice, 
with resulting different injuries. Each of 
these distinct claims form the basis of a 
lawsuit in and of itself. 

Of the five different and distinct claims 
brought against the Hospital, the jury sided 
with the plaintiffs on only one. Specifically, 
the jury determined that the Hospital's 
physical therapist was 15% negligent in regard 
to additional damage to plaintiff's neck 
injury. Consequently, we can conclude that 
the hospital prevailed on at least three, and 
possibly four, of the five charges brought 
against it but the plaintiff prevailed in 
the sense of obtaining a judgment against 
the Hospital. 

Thus, the Hospital contends that all arguments made 

by Appellants concerning the distinctness and severability 

of the claims against the Hospital are inappropriately 

before this Court. Instead, these issues have already been 

decided by the Federal Court. Consequently, the Hospital 

contends that the issue properly before this Court is who 

is the prevailing party in terms of Florida Statute 5768.56 

when the Defendant has prevailed on four of five separate 

and distinct claims and the Plaintiff has prevailed on only 

one such claim. 

Should this Court find, however, that the Eleventh 

Circuit's opinion was not conclusive in this regard the 

Hospital nonetheless submits that it was the prevailing 

party on three of the five separate and distinct claims 

presented against it by Appellant. The five different 



claims brought against the Hospital are as follows: 

1. Claim against emergency room physician - The 
Hospital was attempted to be held vicariously responsible 

for the alleged negligence of Hugh Rutledge, M. D., even 

though he was dismissed prior to trial. 

2. Claim against physical therapist - The Hospital 
was attempted to be held vicariously responsible for the 

alleged negligence of the physical therapist in failing to 

inform the attending physicians of neck complaints. 

3. Claim against x-ray technologist - The Hospital 
was attempted to be held vicariously responsible for the 

alleged negligence of the x-ray technologist. 

4. Claim against radiologist - The Hospital was 
attempted to be held vicariously responsible for the 

medical malpractice and negligence of Albert Berje, M.D., 

whom the Plaintiffs claimed was an agent or employee of the 

hospital. 

5. Claim against nurses - The Hospital was 

attempted to be held responsible for the alleged negligence 

of the nursing staff of the Hospital in allowing an injury 

to occur on the heel of Mr. Folta's foot while he was 

hospitalized at Tarpon Springs General Hospital. 

Each of the claims against the Hospital was 

premised upon conduct of the different persons alleged to 

be an employee or agent of the Hospital. Each of the said 

claims involves a different person, a different time of 

occurrence, a different set of facts, a different level of 



e x p e r t i s e  f o r  t h e  a l l e g e d  e m p l o y e e  o r  a g e n t  a n d  f u r t h e r  

i n v o l v e  t h r e e  s e p a r a t e  a n d  d i s t i n c t  i n j u r i e s .  

L i k e w i s e , s i n c e  e a c h  claim i n v o l v e d  a s e p a r a t e  h e a l t h  care 

p r o v i d e r  a n d / o r  s e p a r a t e  set o f  c i r c u m s t a n c e s ,  e a c h  claim 

i n v o l v e d  a s e p a r a t e  s t a n d a r d  o f  care as  i s  r e q u i r e d  by 

F l o r i d a  S t a t u t e  S e c t i o n  7 6 8 . 4 5 .  F o r  i n s t a n c e ,  t h e  claim 

a g a i n s t  t h e  e m e r g e n c y  room p h y s i c i a n  a n d  t h e  p h y s i c a l  

t h e r a p i s t  w e r e  t h a t  t h e y  d i d  n o t  ac t  w i t h i n  t h e  s t a n d a r d  of 

care e x p e c t e d  o f  t h e m  i n d i v i d u a l l y ,  w h i c h  r e s u l t e d  i n  t h e  

a t t e n d i n g  p h y s i c i a n ' s  f a i l u r e  t o  o b t a i n  x - r a y s  of t h e  

n e c k .  T h i s  i n  t u r n  a l l e g e d l y  r e s u l t e d  i n  t h e  m i s d i a g n o s i s  

o f  t h e  f r a c t u r e d  n e c k .  The  j u r y  u l t i m a t e l y  d e t e r m i n e d  t h a t  

t h e  e m e r g e n c y  room p h y s i c i a n  w a s  n o t  n e g l i g e n t  b u t  t h a t  t h e  

p h y s i c a l  t h e r a p i s t  was  1 5 %  n e g l i g e n t  r e s u l t i n g  i n  t h e  

m i s d i a g n o s i s  o f  t h e  n e c k  f r a c t u r e .  The  Hospital was  f o r c e d  

t o  d e f e n d  a g a i n s t  t h e  a l l e g a t i o n s  o f  n e g l i g e n c e  a g a i n s t  t h e  

e m e r g e n c y  room p h y s i c i a n  a s  w e l l  as t h e  a g e n c y  claim 

a t t e m p t i n g  t o  relate  t h a t  p h y s i c i a n  t o  t h e  Hospital .  

A d d i t i o n a l l y ,  t h e  s t a n d a r d  o f  care t o  w h i c h  t h e  e m e r g e n c y  

room p h y s i c i a n  w a s  h e l d  was  d i f f e r e n t  t h a n  t h a t  t o  w h i c h  a 

p h y s i c a l  t h e r a p i s t  was  h e l d  a n d  t h e  H o s p i t a l  was  t h e r e f o r e  

f o r c e d  t o  d e f e n d  a g a i n s t  t w o  w h o l l y  d i f f e r e n t  claims 

a g a i n s t  t w o  w h o l l y  d i f f e r e n t  i n d i v i d u a l s .  

W i t h  r e g a r d  t o  t h e  h i p  i n j u r y ,  t h e  P l a i n t i f f  

a l l e g e d  a n d  s o u g h t  t o  p r o v e  t h a t  t h e  x - r a y  t e c h n o l o g i s t s  

w e r e  n e g l i g e n t  i n  t h e  p e r f o r m a n c e  o f  t h e i r  d u t i e s  a n d  

management  o f  M r .  F o l t a .  The  Hospital  h a d  t o  prepare a n d  



d e f e n d  a g a i n s t  t h e  a l l e g e d  n e g l i g e n c e  o f  t h e s e  x - r a y  

t e c h n o l o g i s t s .  The j u r y ,  h o w e v e r ,  u l t i m a t e l y  f o u n d  t h a t  

t h e y  w e r e  n o t  n e g l i g e n t  i n  t h e  care a n d  t r e a t m e n t  o f  M r .  

F o l t a .  The P l a i n t i f f  a l so  claims t h a t  D r .  B e r j e  was a n  

a g e n t  o f  t h e  H o s p i t a l .  The j u r y  d i d  d e t e r m i n e  t h a t  h e  was  

a n  a g e n t .  However,  t h e  F i n a l  Judgment  d i d  n o t  ref lec t  or  

r e s u l t  i n  a J u d g m e n t  a g a i n s t  t h e  H o s p i t a l  b a s e d  o n  t h i s  

a g e n c y  t h e o r y .  

F i n a l l y ,  t h e  P l a i n t i f f  e l e c t e d  t o  p r e s e n t  e v i d e n c e  

a n d  s u b m i t  t o  t h e  j u r y  a claim t h a t  t h e  n u r s e s  w e r e  

n e g l i g e n t  i n  a l l o w i n g  a d e c u b i t u s  u l c e r  t o  f o r m  o n  t h e  h e e l  

of M r .  F o l t a .  A g a i n ,  t h e  H o s p i t a l  h a d  t o  d e f e n d  a g a i n s t  

t h i s  n e g l i g e n c e  claim w h i c h  was  w h o l l y  s e p a r a t e  a n d  a p a r t  

f r o m  t h e  o t h e r  claims i n v o l v e d  i n  t h i s  case. The J u r y  

u l t i m a t e l y  d e t e r m i n e d  t h a t  t h e  n u r s e s  w e r e  n o t  n e g l i g e n t  i n  

c a u s i n g  t h i s  i n j u r y  t o  t h e  f o o t  o f  M r .  F o l t a .  

A s  a c o n s e q u e n c e  o f  t h e  f i v e  d i f f e r e n t  a n d  d i s t i n c t  

claims b r o u g h t  a g a i n s t  t h e  H o s p i t a l ,  a F i n a l  J u d g m e n t  was  

r e n d e r e d  o n  o n l y  o n e  claim. The J u r y  d e t e r m i n e d  t h a t  t h e  

p h y s i c a l  t h e r a p i s t  was  1 5 %  n e g l i g e n t  w h i c h  p l a y e d  a 

p r o x i m a t e  a n d  l ega l  c a u s e  o f  t h e  n e c k  i n j u r y .  A l t h o u g h  t h e  

P l a i n t i f f  p r e v a i l e d  o n  a n  a q e n c y  t h e o r y  o f  D r .  B e r j e ,  it 

d i d  n o t  r e s u l t  i n  t h e  F i n a l  J u d g m e n t  b e i n g  e n t e r e d  a g a i n s t  

t h e  H o s p i t a l  f o r  t h a t  i n j u r y  or f o r  t h o s e  damages .  T h u s ,  

a s  t h e  C o u r t  c a n  c l e a r l y  see, t h e r e  w e r e  f i v e  d i s t i n c t  

claims b r o u g h t  a g a i n s t  t h e  H o s p i t a l ,  e a c h  w h i c h  c o u l d  h a v e  

b e e n  b r o u g h t  i n  a s e p a r a t e  l a w s u i t .  S i n c e  t h e  J u r y  v e r d i c t  



c l e a r l y  d i s t i n g u i s h e d  b e t w e e n  t h e  d i f f e r e n t  claims a n d  

t h e o r i e s  b r o u g h t  a g a i n s t  t h e  Hospi tal ,  a s  w e l l  a s  t h e  

d i f f e r e n t  i n j u r i e s  r e c e i v e d  by M r .  F o l t a ,  t h e n  w e  are a b l e  

t o  d e t e r m i n e  t h a t  t h e  Hospi ta l  p r e v a i l e d  on  a t  leas t  t h r e e  

o f  t h e  f i v e  d i f f e r e n t  claims p r e s e n t e d  a g a i n s t  i t .  

I n  t h e  A p p e l l a n t s '  B r i e f ,  t h e y  attempt t o  a r u g e  

t h a t  t h e y  d i d  n o t  i n  f a c t  elect t o  p u r s u e  f i v e  separate 

claims a g a i n s t  t h e  Hospital .  I n s t e a d ,  t h e y  a r g u e d  t h a t  

s i n c e  t h e  Hospital  i n i t i a l l y  r e q u e s t e d  a more s p e c i f i c  

v e r d i c t  form, t h a t  it i n  f a c t  d i f f e r e n t i a t e d  t h e  v a r i o u s  

claims i n v o l v e d .  A p p e l l a n t s '  a r g u m e n t s  i g n o r e  t h e  f ac t s  of 

t h e  i n s t a n t  case. T h e s e  a r g u m e n t s  i g n o r e  t h e  f a c t  t h a t  

e a c h  o f  t h e  f i v e  separate claims r e q u i r e d  d i f f e r e n t  

e l e m e n t s  o f  p r o o f  i n  o r d e r  t o  b e  a l l o w a b l e  a g a i n s t  t h e  

Hospital .  S p e c i f i c a l l y ,  f o r  e a c h  claim t h e  P l a i n t i f f s  h a d  

t h e  b u r d e n  of s h o w i n g  t h a t  t h e  d i f f e r e n t  h e a l t h  care 

p r o v i d e r s  d e v i a t e d  or f e l l  b e l o w  t h e  s t a n d a r d  o f  care w h i c h  

i s  r e q u i r e d  o f  t h e  same or s imilar  h e a l t h  care p r o v i d e r s  i n  

s i m i l a r  c i r c u m s t a n c e s .  A s  p r e v i o u s l y  n o t e d ,  t h e s e  

s t a n d a r d s  are d i f f e r e n t  f o r  d i f f e r e n t  h e a l t h  care p r o v i d e r s  

a n d  are i n  f a c t ,  d i f f e r e n t  u n d e r  t h e  numerous  

c i r c u m s t a n c e s  i n v o l v e d  i n  t h e  i n s t a n t  case. I n d e e d ,  t h i s  

i s  c l e a r l y  d e m o n s t r a t e d  by a n  e x a m i n a t i o n n  o f  t h e  v e r d i c t  

form i t s e l f  s i n c e  n o t  a l l  D e f e n d a n t s '  names are l i s t e d  

u n d e r  e a c h  s e c t i o n  of t h i s  v e r d i c t  f o r m .  I n s t e a d ,  o n l y  

t h o s e  D e f e n d a n t s  a g a i n s t  whom t h e  P l a i n t i f f  h a d  made o u t  a 

prima fac ie  case c o n c e r n i n g  t h a t  i n j u r y  w e r e  i n c l u d e d  u n d e r  



any  g i v e n  s e c t i o n  of t h e  v e r d i c t  form.  

Throughout  t h e  i n s t a n t  l i t i g a t i o n  and  i n d e e d  a t  t h e  

c o n c l u s i o n  o f  t h e  p r e s e n t a t i o n  o f  t h e  e v i d e n c e  i n  t h i s  

case, t h e  A p p e l l a n t s  e l e c t e d  t o  p r e s e n t  f i v e  d i f f e r e n t ,  

d i s t i n c t  and s e v e r a b l e  claims a g a i n s t  t h e  H o s p i t a l  t o  t h e  

j u r y .  The v e r d i c t  fo rm i s  a b s o l u t e  and  c o n c l u s i v e  p roo f  

t h a t  t h e  H o s p i t a l  p r e v a i l e d  i n  t h r e e  o f  t h e  f i v e  c l a i m s  

p r e s e n t e d  a g a i n s t  i t  by t h e  P l a i n t i f f s .  P u r s u a n t  t o  

F l o r i d a  A t t o r n e y ' s  F e e s  S t a t u t e ,  t h e  H o s p i t a l  w a s  t h e  

p r e v a i l i n g  p a r t y  i n  t h r e e  o f  t h e  f i v e  d i s t i n c t  and  

d i f f e r e n t  claims t h a t  t h e  P l a i n t i f f  e l e c t e d  t o  p u r s u e  

a g a i n s t  t h e  H o s p i t a l .  The H o s p i t a l  i s  t h e r e f o r e  e n t i t l e d  

t o  e i t h e r  a n  award o f  a t t o r n e y ' s  fees on t h o s e  c l a i m s  upon 

which it p r e v a i l e d  or i s  e n t i t l e d  t o  have  a n  o f f s e t  o f  i t s  

f e e s  on t h e  claims upon which i t  p r e v a i l e d  a g a i n s t  t h e  

P l a i n t i f f s '  claim f o r  f e e s .  

I f  t h e  p u r p o s e  o f  t h e  Medica l  M a l p r a c t i c e  

A t t o r n e y ' s  F e e s  S t a t u t e  is  t o  d i s c o u r a g e  n o n - m e r i t o r i o u s  

a c t i o n s ,  as  t h e  P l a i n t i f f s  s u g g e s t ,  t h e n  Tarpon S p r i n g s  

G e n e r a l  H o s p i t a l  is  o b v i o u s l y  e n t i t l e d  t o  a n  award o f  

a t t o r n e y ' s  f e e s  a s  it w a s  c l e a r l y  t h e  p r e v a i l i n g  p a r t y  on 

t h e  v a r i o u s  claims which t h e  P l a i n t i f f s  e l e c t e d  t o  j o i n  i n  

t h i s  a c t i o n .  S i n c e  it i s  o b v i o u s  t h a t  ext ra  d i s c o v e r y ,  

d e p o s i t i o n s ,  h e a r i n g s  and j u d i c i a l  l a b o r  and  e f f o r t  were 

expended on e a c h  claim which t h e  P l a i n t i f f  d i d  n o t  p r e v a i l  

o n ,  t h e n  it is  o b v i o u s  t h a t  t h i s  C r o s s - A p p e l l a n t  s h o u l d  be  

e n t i t l e d  t o  i t s  award o f  a t t o r n e y ' s  f e e s  on t h o s e  



p a r t i c u l a r  claims. Only i f  s u c h  a r e s u l t  o c c u r s ,  w i l l  t h e  

g o a l  o f  t h e  Med ica l  M a l p r a c t i c e  A t t o r n e y ' s  F e e s  S t a t u t e  b e  

m e t  s i n c e  o n l y  u n d e r  t h e s e  c i r c u m s t a n c e s  would 

n o n - m e r i t o r i o u s  a c t i o n s  b e  d i s c o u r a g e d .  

T h e r e  a r e  no  cases on  p o i n t  o n  t h i s  f i r s t  i s s u e  

which  t h i s  C o u r t  f a c e s .  I n d e e d ,  a l l  o f  t h e  cases c i t e d  by 

A p p e l l a n t  c o n c e r n s  d i f f e r e n t  q u e s t i o n s  o f  l a w  a n d / o r  

d i f f e r e n t  s t a t u t e s .  None o f  t h e  s a i d  cases d e a l  w i t h  t h e  

f a c t u a l  s i t u a t i o n  as  p r e s e n t e d  h e r e .  I n  t h e  S h a r p e  v s .  

Ceco  C o r p o r a t i o n ,  242 So.2d 4 6 4 ( F l a .  3 r d  DCA 1 9 7 0 )  cert .  

d e n i e d ,  247 So.2d 3 2 4 ( F l a .  1 9 7 0 1 ,  t h e  d e c i s i o n  s t a t e d  t h a t  

t h e  P l a i n t i f f  w a s  t h e  p r e v a i l i n g  p a r t y  e v e n  t h o u g h  h e  d i d  

n o t  g e t  t h e  e n t i r e  d o l l a r  amount t h a t  h e  r e q u e s t e d .  I n  

t h a t  case, as i n  most o f  t h e  o t h e r  cases c i t e d  by t h e  

A p p e l l a n t ,  t h e r e  w a s  o n l y  o n e  claim, t h e  same p a r t i e s  were 

i n v o l v e d  and  o n l y  o n e  set o f  f a c t s ,  t r a n s a c t i o n  or 

o c c u r r e n c e  w a s  t h e  b a s i s  o f  t h e  case. The same is t r u e  i n  

K e n d a l l  E a s t  E s t a t e s ,  I n c .  v s .  Banks,  386 So.2d 1 2 4 5 ( f l a .  

3 r d  DCA 1 9 8 0 )  a n d  Fe rnandez  v s .  Hendry T r a c t o r ,  Co., 406 

So.2d 1 2 1 3 ( F l a .  3 r d  DCA 19811 ,  a f f i r m e d  432 So.2d 1 3 1 5 ( F l a .  

1 9 8 3 ) .  I n  F e r n a n d e z ,  t h e  P l a i n t i f f  b r o u g h t  d i f f e r e n t  

t h e o r i e s  on t h e  same i n j u r y  which  r e s u l t e d  f rom t h e  same 

se t  o f  f a c t s  a n d  t r a n s a c t i o n s  i n v o l v i n g  t h e  same p a r t i e s .  

The P l a i n t i f f  p r e v a i l e d  o n  t h e  n e g l i g e n c e  t h e o r y  b u t  d i d  

n o t  p r e v a i l  on  t h e  b r e a c h  o f  w a r r a n t y  t h e o r y  b a s e d  upon t h e  

same set o f  f a c t s .  The C o u r t  h e l d  t h a t  p l a i n t i f f  w a s  t h e  

p r e v a i l i n g  p a r t y  u n d e r  t h e  c i r c u m s t a n c e s  o f  t h a t  case. 



F i n a l l y ,  K i r o u  v s .  O c e a n s i d e  P l a z a  Condominium 

A s s o c i a t i o n ,  I n c . ,  425 So.2d 6 5 0 ( F l a .  3 r d  DCA 19831 ,  t h e  

C o u r t  h e l d  t h a t  D e f e n d a n t  won on  a n  i s s u e  t h a t  t h e y  

c o n s t r u e d  t o  b e  a n  a f f i r m a t i v e  d e f e n s e .  Thus,  t h e  T h i r d  

D i s t r i c t  C o u r t  o f  A p p e a l s  r e v e r s e d  t h e  T r i a l  C o u r t ' s  r u l i n g  

t h a t  t h e  p l a i n t i f f  a n d  t h e  d e f e n d a n t  were b o t h  e n t i t l e d  t o  

a n  award  o f  a t t o r n e y ' s  fees s i n c e  t h e y  won o n  d i f f e r e n t  

claims. The f a c t  t h a t  t h e  De fendan t  had  r a i s e d  a s e p a r a b l e  

c l a i m ,  s o  t h e y  c o n t e n d e d ,  t h a t  w a s  a n  e f f e c t  o f  a n  

a f f i r m a t i v e  d e f e n s e  w a s  t h e  b a s i s  f o r  t h e  C o u r t  h o l d i n g  

t h a t  i f  t h e r e  were n o t  t w o  p r e v a i l i n g  p a r t i e s  i n  t h a t  

p a r t i c u l a r  case. 

A s  p r e v i o u s l y  n o t e d ,  Ta rpon  S p r i n g s  G e n e r a l  

H o s p i t a l  w a s  a p r e v a i l i n g  p a r t y  as  t o  s e p a r a b l e  and  

d i s t i n c t  claims i n v o l v i n g  d i f f e r e n t  i n j u r i e s ,  p a r t i e s  a n d  

c o n d u c t .  Had any  o f  t h e s e  claims been  t r i e d  s e p a r a t e l y  

f r o m  t h e  o n e  which  t h e  P l a i n t i f f s  d i d  p r e v a i l  upon,  t h e n  

t h e  Judgment  would have  been  e n t e r e d  on  b e h a l f  o f  t h e  

H o s p i t a l  a n d  it would h a v e  o b v i o u s l y  been  e n t i t l e d  t o  a n  

award  o f  a t t o r n e y ' s  f e e s .  S imply  b e c a u s e  t h e  P l a i n t i f f  h a s  

e l e c t e d  t o  j o i n  more claims which  r e q u i r e  e x t r a  d i s c o v e r y ,  

a t t o r n e y  a n d  j u d i c i a l  l a b o r  and  costs and  e x p e n s e s ,  s h o u l d  

n o t  mean t h a t  h e  i s  e n t i t l e d  t o  e s c a p e  h i s  o b l i g a t i o n s  

u n d e r  t h e  a t t o r n e y ' s  f e e s  s t a t u t e  by w i n n i n g  o n l y  o n e  of 

s e v e r a l  a n d  d i s t i n c t  claims. I n d e e d ,  a l l o w i n g  s u c h  a n  

e v e n t  t o  o c c u r  would unde rmine  t h e  v e r y  p u r p o s e  o f  t h e  

a t t o r n e y ' s  f e e s  s t a t u t e  which  i s  t o  d i s c o u r a g e  



n o n - m e r i t o r i o u s  a c t i o n .  

I n  a d d i t i o n  t o  t h e  f o r e g o i n g  a rgumen t ,  t h e  H o s p i t a l  

w i s h e s  t o  t a k e  i s s u e  w i t h  t h e  A p p e l l a n t s '  a rgumen t  t h a t  

t h e r e  c a n  b e  o n l y  o n e  p r e v a i l i n g  p a r t y  i n  a  n e g l i g e n c e  

c l a i m .  While  t h e  H o s p i t a l  would a g r e e  t h a t  if t h e r e  i s  

o n l y  o n e  c l a i m  o f  n e g l i g e n c e ,  t h e r e  c a n  b e  o n l y  o n e  

p r e v a i l i n g  p a r t y ,  it would p o i n t  o u t  t h i s  i s  n o t  t h e  

s i t u a t i o n  i n  t h e  i n s t a n t  c a s e .  I n s t e a d ,  t h e  H o s p i t a l  

c o n t e n d s  t h a t  whe re ,  a s  h e r e ,  t h e  P l a i n t i f f  elects t o  

p u r s u e  f i v e  d i f f e r e n t  c l a i m s  o f  n e g l i g e n c e ,  t h e n  you c a n  

h a v e  more t h a n  o n e  p r e v a i l i n g  p a r t y .  I n d e e d ,  i n  t h i s  

l i g h t ,  t h e  C o u r t  s h o u l d  n o t e  t h a t  a s imi la r  r e a s o n i n g  h a s  

been  a c c e p t e d  by t h e  F e d e r a l  C o u r t s  i n  a l i n e  o f  p a t e n t  

c a s e s .  Fo r  i n s t a n c e ,  i n  Dixie Cup Co. v s .  P a p e r  

M a n u f a c t u r e r ,  Co., 1 5 9  F.2d 6 4 5 ( 7 t h  C i r .  1 9 4 8 1 ,  t h e  C o u r t  

h e l d  t h a t  whe re  t w o  p a t e n t s  w e r e  i n v o l v e d ,  b o t h  Defendan t  

a n d  P l a i n t i f f  c o u l d  b e  p r e v a i l i n g  p a r t i e s .  Thus ,  t h e  C o u r t  

r e c o g n i z e d  t h a t  where  t h e r e  are s e p a r a t e  a n d  d i s t i n c t  

claims, t h e r e  c a n  b e  more t h a n  o n  p r e v a i l i n g  p a r t y .  I d .  - 

A s  t h e  f o r e g o i n g  d e m o n s t r a t e s ,  t h e  P l a i n t i f f s  

e l e c t e d  t o  p u r s u e  f i v e  s e p a r a t e  a n d  d i s t i n c t  claims a g a i n s t  

t h e  H o s p i t a l  i n  t h e  i n s t a n t  case, b u t  p r e v a i l e d  on  o n l y  o n e  

of  t h e s e  claims. It is  t h u s  a p p a r e n t  t h a t  t h e  H o s p i t a l  

p r e v a i l e d  on  a t  leas t  t h r e e  o f  t h e  claims which P l a i n t i f f  

e l e c t e d  t o  b r i n g  a g a i n s t  i t .  The H o s p i t a l  t h e r e f o r e ,  

r e s p e c t f u l l y  s u b m i t s ,  t h a t  it is  a  p r e v a i l i n g  p a r t y  

p u r s u a n t  t o  F l o r i d a  S t a t u t e  5 768.56 and  t h e r e f o r e  s u b m i t s  



that it is entitled to attorney's fees on a minimum of 

three of the five medical malpractice claims presented 

against it to the jury in the litigation below. The 

Hospital consequently, respectfully submits that this Court 

should answer the Eleventh Circuit Court of Appeal's first 

question by noting that the Hospital was the prevailing 

party in the instant litigation. 



11. DOES A TRIAL COURT HAVE JURISDICTION 
TO AWARD ATTORNEY'S FEES PURSUANT TO 
SECTION 768.56 WHEN THE FINAL 
JUDGMENT ENTERED IN THE CASE FAILS 
TO EXPRESSLY RESERVE JURISDICTION 
TO MAKE SUCH AN AWARD? 

This Appellee/Cross-Appellant maintains that the 

Trial Court lacked jurisdiction in the instant case to 

award attorney's fees since the Final Judgment failed to 

expressly reserve jurisdiction to make such an award. 

Instead, the Hospital submits that this Court should adopt 

the decision and reasoning of the Fourth District Court of 

Appeals as was evidenced in its decision in North Broward 

Hos~ital District v. Finkelstein, 456 So. 2d 498 (Fla. 4th 

D.C.A. 1984). 

In the Finkelstein decision the Fourth District 

held that a Trial Court lacked jurisdiction to assess 

attorney's fees in a medical malpractice action absent a 

specific reservation of such jurisdiction in the final 

judgment. - Id. at 498-99. In so holding, the Court noted 

that the basis for its decision was the long line of cases 

which hold that a final judgment considers and sets to rest 

all the claims involved in a case. Id. Thus, the Court - 
held that final judgments are in fact final as to all 

claims unless they specifically note on their face that 

some jurisdiction has been reserved by the Trial Court. In 

other words, the Fourth District held that parties are 

entitled to reply on the finality of judgments unless they 

indicate on their face that they are not final as to all 



claims. 

The Hospital recognizes that the Third District 

Court of Appeal appears to have reached a different 

conclusion on this issue. See Young v. Altenhaus, 

448 So. 2d 1039 (Fla. D.C.A. 19831, decision quashed 10 

F.L.W. 252 (Fla. May 3, 1985). As the following will 

demonstrate the Hospital contends that Young case is 

distinguishable from the Finkelstein case. In the Young 

case a Motion requesting an award of attorneys fees was 

made before the final judgment was entered. Id. at 1041. - 

It is thus clear that the final judgment did not properly 

dispose of all claims which were pending before the Court. 

Additionally, it should be noted that with the advent of 

this Court's recent decision prohibiting the retrospective 

application of Florida Statutes768.56 in the Young case, 

the Third District's decision in this regard is at best 

dicta. See, Young v. Altenhaus, 10 F.L.W. 252 (Fla. May 3, - 

1985). For the foregoing reasons the Hospital respectfully 

submits that the Young decision is not applicable in the 

instant case but that instead the Finkelstein decision 

should be controlling. 

In addition to placing emphasis on the finality of 

final judgments, the Finkelstein Court cited numerous 

Florida cases which specifically state that the Trial Court 

has no jurisdiction to award attorneys fees absent specific 

reservation of such jurisdiction. Id. at 498. While none - 

of these cited cases deal specifically with Florida 



S t a t u t e s  $768 .56  t h e y  n o n e t h e l e s s  show t h a t  t h e  p o l i c y  i n  

t h i s  s t a t e  r e q u i r e s  a s p e c i f i c  r e s e r v a t i o n  o f  j u r i s d i c t i o n  

b e f o r e  s u c h  a n  award of a t t o r n e y s  f e e s  c a n  b e  made a f t e r  

e n t r y  o f  a F i n a l  Judgment .  S e e ,  J a c k s o n  v. J a c k s o n ,  390 - 

So. 2d 787 ( F l a .  1st D. C. A.  1 9 8 0 ) ;  Oyer  v .  Boyer ,  383  

So.  2d 717 ( F l a .  4 t h  D. C. A. 1 9 8 0 ) ;  Frumkes v .  ~ r u m k e s ,  

328 So. 2nd 34 ( F l a .  3 r d  D. C.  A .  1 9 7 6 ) .  I n d e e d ,  t h e  

s t r o n g e s t  s t a t e m e n t  i n  t h i s  r e g a r d  i s  made i n  t h e  Oyer  case 

whe re  t h e  F o u r t h  Dis t r ic t  n o t e s  t h a t  e v e n  a s t i p u l a t i o n  by 

t h e  a t t o r n e y s  c a n n o t  p r o l o n g  t h e  C o u r t ' s  j u r i s d i c t i o n  and  

t h e r e b y  g i v e  it j u r i s d i c t i o n  o v e r  t h e  a t t o r n e y s  f e e s  

q u e s t i o n .  

A s  t h e  Oyer case t h u s  a p t l y  d e m o n s t r a t e s ,  t h e  T r i a l  

C o u r t ' s  a b i l i t y  t o  award  a t t o r n e y ' s  f e e s  a f t e r  e n t r y  o f  a 

F i n a l  Judgment  c a n n o t  b e  a f f e c t e d  by t h e  s t i p u l a t i o n s  of 

p a r t i e s .  - I d .  C o n s e q u e n t l y ,  t h e  C o u r t  h a s  h e l d  t h a t  t h e  

j u r i s d i c t i o n  c a n n o t  b e  c o n f i n e d  on  t h e  C o u r t  i n  t h e s e  cases 

by t h e  a c t i o n s  o f  o n e  o r  b o t h  p a r t i e s .  I d .  I n s t e a d ,  t h e  - 

Oyer  C o u r t  h e l d  t h a t  t h e  p a r t i e s '  s t i p u l a t i o n  was 

i n s u f f i c i e n t  t o  g i v e  t h e  t r i a l  C o u r t  j u r i s d i c t i o n  o v e r  t h e  

award  of a t t o r n e y s  fees. - I d .  I n  l i g h t  o f  t h e  f o r e g o i n g ,  it 

i s  clear t h a t  A p p e l l a n t ' s  w a i v e r  a r g u m e n t s  are b a s e l e s s .  

I n d e e d ,  A p p e l l a n t  i s  a r g u i n g  t h a t  t h e  H o s p i t a l  c o u l d  d o  by 

i n a c t i o n  what  i t  c o u l d  n o t  d o  by s t i p u l a t i o n ,  t h a t  is ,  g i v e  

t h e  T r i a l  C o u r t  j u r i s i d i c t i o n  o v e r  a t t o r n e y ' s  f e e s .  It i s  

t h u s ,  clear t h a t  t h e  H o s p i t a l  h a s  n o t  and  i n d e e d  c o u l d  n o t  

c o n s e n t  t o  t h e  T r i a l  C o u r t ' s  j u r i s d i c t i o n  o v e r  a t t o r n e y s  



fees . 
In light of the foregoing, the Hospital 

respectfully submits that the Trial Court lacked 

jurisdiction in the instant case to address the award of 

attorneys fees absent a specific reservation of such 

jurisdiction. Consequently, the Hospital respectfully 

submits that the Eleventh Circuit's second question should 

be answered in the negative. 



CONCLUSION 

Based on t h e  foregoing  arguments,  t h e  Hosp i t a l  

r e s p e c t f u l l y  submi ts ,  t h a t  t h i s  Court should answer t h e  

Eleventh C i r c u i t  Court of Appeals '  f i r s t  c e r t i f i e d  q u e s t i o n  

by n o t i n g  t h a t  t h e  Hosp i t a l  was t h e  p r e v a i l i n g  p a r t y  on a t  

l e a s t  t h r e e  of t h e  f i v e  claims brought  a g a i n s t  i t  by 

Appel lant  and t h e r e f o r e  i s  e n t i t l e d  t o  a t t o r n e y ' s  f e e s  

pursuant  t o  F l o r i d a  S t a t u t e  $ 7 6 8 . 5 6 .  

Likewise ,  based on t h e  foregoing  arguments,  t h e  

Hosp i t a l  r e s p e c t f u l l y  submits t h a t  t h e  T r i a l  Court  l acked  

j u r i s d i c t i o n  t o  decide t h e  i s s u e s  on a t t o r n e y ' s  f e e s  s i n c e  

t h e  F i n a l  Judgment d id  n o t  s p e c i f i c a l l y  r e s e r v e  j u r i s d i c t i o n  

t o  make such an award. The H o s p i t a l  t h e r e f o r e  r e s p e c t f u l l y  

submits t h a t  t h i s  Court should answer t h e  Eleventh C i r c u i t  

Court of  Appeal ' s  second c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e .  
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