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QUESTIONS RAISED 

When a  p l a i n t i f f  i n  a  medical  mal- 
p r a c t i c e  s u i t  r e c o v e r s  a  judgment 
a g a i n s t  a  d e f e n d a n t  based  on b u t  
one of f i v e  s e p a r a t e  and d i s t i n c t  
c l a i m s  b r o u g h t  a g a i n s t  t h a t  
defendant ,  which of t h e  two p a r t i e s  
i s  c o n s i d e r e d  t h e  " p r e v a i l i n g  
p a r t y "  f o r  p u r p o s e s  o f  award ing  
a t t o r n e y ' s  f e e s  p u r s u a n t  t o  § 
768.56? 

2.  Does a  t r i a l  cou r t  have j u r i s d i c t i o n  t o  award 
a t t o r n e y ' s  f e e s  p u r s u a n t  t o  § 
768.56 when t h e  f i n a l  judgment 
e n t e r e d  i n  t h e  c a s e  f a i l s  t o  
e x p r e s s l y  r e s e r v e  j u r i s d i c t i o n  t o  
make such an award? 

ii. 
DANIELS AND HICKS, P. A,, 169 EAST FLAGLER STREET, SUITE 1414, MIAMI, FL 33131-1268 . TEL. ( 3 0 5 )  374-8171 



TABLE OF CASES CITED 

PAGE 

Amer ican  I n s u l a t i o n  o f  F o r t  W a l t o n  Beach I n c .  
v. O.H. P r u i t t  
378 So.2d 8 3 9  ( F l a .  1st DCA 1 9 7 9 )  

A r c e n a u x  v. Merr i l l ,  Lynch ,  P i e r c e ,  F e n n e r  
& S m i t h  
595  F.  Supp.  171 (MD F l a )  

A t l a n t i c  C y l i n d e r  C o r p .  v. H e t n e r  
438 So.2d 922  ( F l a .  1st DCA 1 9 8 3 )  

Blaw-Knox Food & Chemical Equipment  Corp .  v. 
Holmes 
348  So.2d 6 0 4  ( F l a .  4 t h  DCA 1 9 7 7 )  

F e r n a n d e z  v. Hendry  T r a c t o r  Co. 
406 So.2d 1 2 1 3  ( F l a .  3d DCA 1 9 8 1 )  

F l a g l e r  C o r p o r a t i o n  v .  Hamm 
302 So.2d 1 9 5  ( F l a .  1st DCA 1 9 7 4 )  

F l o r i d a  E a s t  C o a s t  R a i l w a y  Co. v.  Hunt 
322 So.2d 6 8  ( F l a .  3d DCA 1 9 7 5 )  

F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  Fund v. 
B l a c k  
- So.2d - 9 FLW 2 2 4 7 ,  1 1 / 2 / 8 4  ( F l a .  2d DCA. 1 9 8 4  

Golub  v. Golub  
336 So.2d 6 9 3  ( F l a  2nd DCA 1 9 7 6 )  

H a r t f o r d  A c c i d e n t  a n d  I n d e m n i t y  Co., v S m i t h  
366 So.2d 456 ( F l a .  4 t h  DCA 1979 

K e n d a l l  E a s t  E s t a t e s  I n c .  v. Banks 
386 So.2d 1245  F l a .  3d DCA 1980  

K i r o u  v. O c e a n s i  d e  P l a z a  Condominium 
425  So.2d 650 ( F l a .  3d DCA 1 9 8 3 )  

K n i g h t o n  v. W a t k i n s  
616 F.2d 7 9 5 ,  797 ( 5 t h  C i r .  1 9 8 0 )  

Lumbermens M u t u a l  C a s u a l t y  Company v.  
R e n u a r t  - B a i  l e y - C h e e l y  L u m b e r  & S u p p l y  Co . 
392 F.2d 556 ( 5 t h  C i r .  1 9 6 8 )  

iii. 
D A N I E L S  A N D  HICKS,  P. A, ,  169 EAST FLAGLER S T R E E T ,  S U I T E  1414, MIAMI,  F L  33131-1268  TEL .  ( 3 0 5 )  3 7 4 - 8 1 7 1  



North  Broward H o s p i t a l  D i s t r i c t  v. 
F i n k e l s t e i n  
456 So.2d 498 ( F l a .  4 t h  DCA 1984)  

P and C Thompson B r o t h e r s  C o n s t r u c t i o n  
Co. v. Rowe 
433 So.2d 1388 ( F l a .  5 t h  DCA 1983)  

P e t e r  March & A s s o c i a t e s ,  I n c .  v. Powel l  
365 So.2d 754 ( F l a .  2d DCA 1978)  

P l a z a  Condominium A s s o c i a t i o n ,  I n c .  
425 So.2d 650 ( F l a .  3d DCA 1983)  

Quapaw Co. v. V a r n e l l  
566 P.2d 164  (Okla .  1977)  

Ro thenbe rg  v. S e c u r i t y  Management Co., I n c .  
677 F.2d 64  ( 1 1 t h  C i r .  1982)  

Sha rpe  v.  Ceco Corp . 
242 So.2d 464 ( F l a .  3d 1245 ( F l a .  3d DCA 1980)  

S p i c u g l i a  v. Green 
302 So.2d 772 ( F l a .  2d DCA 1974)  

Upson v. H a z e l r i g ,  
444 So.2d 1127 ( F l a .  3d DCA 1984)  

V a r i e t y  C h i l d r e n s  H o s p i t a l  v. M t .  S i n a i  
H o s p i t a l  o f  Greater M i a m i ,  I n c .  
448 So.2d 546 ( F l a .  3 r d  DCA 1984)  

Whi te  v. New Hampshire  Department 
o f  Employment S e c u r i t y  

455 U.S. 445 (1982)  

Young v. A l t e n h a u s  
- So.2d 10  - , FLW 252 ( F l a .  May 2 ,  1985)  

iv. 
DANIELS AND HICKS, P. A., 169 EAST FLAGLER STREET, SUITE 1414, MIAMI, F L  33131-1268 - TEL. ( 3 0 5 )  374-8171 



OTHER AUTHORITIES CITED 

20 Am.Jur.2d § 1 5  C o s t s  

R u l e  59 ( e )  Fed.R.Civ.P. 26  

R u l e  9.1 50 F l o r i d a  R u l e s  o f  A p p e l l a t e  
P r o c e d u r e  

F l o r i d a  R u l e s  o f  C i v i  1 P r o c e d u r e ,  R u l e  1 . I 1 0  1 9 , 2 0  

F l o r i d a  Mechanic  L e i n  S t a t u t e  § 713.29 (1975 )  1 4  

F l o r i d a  S t a t u t e s  § 768.d56 1 , 1 2 , 1 8 ,  
2 5 , 3 0  

R e s t a t e m e n t  o f  Judgment  2 d ,  924 comment d 2 3  

42 U.S.C. S 1988  25 

V. 
DANIELS AND HICKS, P. A,, 169 EAST FLAGLER STREET, SUITE 1414. MIAMI. FL 33131-1268 . TEL. ( 3 0 5 )  374-8171 



STATEMENT OF THE CASE AND FACTS 

On March 27 ,  1985, t h e  United S t a t e s  Court of Appeals,  

Eleventh C i r c u i t ,  c e r t i f i e d  two ques t ions  t o  t h i s  Court  p u r s u a n t  

t o  Rule 9.150, F l o r i d a  Rules of Appel la te  Procedure. 

Appel lan ts ,  Howard F o l t a  and Joanne F o l t a ,  w i l l  provide 

a  f u l l  s t a t e m e n t  of t h e  f a c t s  because t h e  s ta tement  conta ined  i n  

t h e  Eleventh C i r c u i t ' s  opinion i s  somewhat i n c o m p l e t e  and i t  i s  

i n a c c u r a t e  i n  two r e s p e c t s .  A s  n o t e d  i n  f o o t n o t e  6  of  t h e  

Eleventh C i r c u i t ' s  d e c i s i o n ,  t h e  F o l t a s  a r e  n o t  r e s t r i c t e d  i n  

t h e i r  arguments t o  ma t t e r s  con ta ined  on t h e  f a c e  of t h e  op in ion :  

We r e p e a t  what we have o f t e n  s a i d  
i n  t h e  p a s t :  [T lhe  p a r t i c u l a r  
p h r a s i n g  used  i n  t h e  c e r t i f i e d  
q u e s t i o n  i s  n o t  t o  r e s t r i c t  t h e  
Supreme Cour t ' s  c o n s i d e r a t i o n  o f  
t h e  prob lems  i n v o l v e d  and t h e  
i s s u e s  a s  t h e  Supreme Court  
p e r c e i v e s  them t o  be  i n  i t s  
a n a l y s i s  of t h e  r e c o r d  c e r t i f i e d  
i n  t h i s  c a s e .  T h i s  l a t i t u d e  
e x t e n d s  t o  t h e  Supreme C o u r t ' s  
r e s t a t e m e n t  of t h e  i s s u e  o r  
i s s u e s  and t h e  manner i n  which 
t h e  answers  a r e  t o  be  g i v e n ,  
whether as  a  comprehensive whole 
o r  i n  s u b o r d i n a t e  o r  even  
cont ingent  p a r t s .  

A. The Malprac t ice  

T h i s  a p p e a l  i n v o l v e s  a  r e f u s a l  o f  t h e  t r i a l  cou r t  t o  

award t h e  F o l t a s  a t t o r n e y ' s  f e e s  p u r s u a n t  t o  F l o r i d a  S t a t u t e  

$768 .56 ,  which r e q u i r e s  t h e  award of such f e e s  t o  t h e  p r e v a i l i n g  

p a r t y  i n  a  medical  ma lp rac t i ce  a c t i o n .  
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M r .  F o l t a  was s e r i o u s l y  i n j u r e d  i n  a  m o t o r c y c l e  

acc iden t  and he  was t aken  t o  Tarpon Spr ings  General  H o s p i t a l  f o r  

t r e a t m e n t .  (T .116 ) .  T h i s  a c t i o n  i n v o l v e s  t h e  f a i l u r e  o f  t h e  

H o s p i t a l  s t a f f  and c e r t a i n  p h y s i c i a n s  t o  p r o p e r l y  d i a g n o s e  and 

t r e a t  h i s  i n j u r i e s .  The c a s t  o f  c h a r a c t e r s  r e l e v a n t  t o  t h e  

r e s o l u t i o n  of  t h e  i s s u e s  on t h i s  appea l  a r e  a s  fo l lows  : 

( a )  Tarpon  S p r i n g s  G e n e r a l  H o s p i t a l  ( h e r e a f t e r  

H o s p i t a l )  was s u e d  f o r  t h e  a l l e g e d  n e g l i g e n c e  o f  n u r s e s ,  a  

r a d i o l o g i s t  (Dr. Berj  e )  , a  p h y s i c a l  t h e r a p i s t ,  and t h e  emergency 

room p h y s i c i a n  (Dr. Rut ledge) .  (R. 1 - 1  0 ) .  

(b)  Hugh Rut ledge ,  M.D., t h e  emergency room p h y s i c i a n ,  

was u l t i m a t e l y  d i smissed  from t h i s  c a s e  pursuan t  t o  a  s t i p u l a t i o n  

en t e r ed  i n t o  w i th  t h e  p l a i n t i f f s .  (R.391 , 393, 400).  

( c )  Joseph Bol ton,  M.D., i s  a  g e n e r a l  s u r g e o n  and one  

o f  M r .  F o l t a '  s a t t e n d i n g  p h y s i c i a n s .  D r .  B o l t o n  was sued f o r  

f a i l u r e  t o  p r o p e r l y  d iagnose  and t r e a t  M r .  F o l t a ' s  i n j u r i e s .  (R. 

1-10>.  

(b)  W i l l i a m  A t k i n s o n ,  M . D .  i s  a  g e n e r a l  surgeon and 

M r .  F o l t a ' s  o t h e r  a t t e n d i n g  phys i c i an .  D r .  Atkinson was sued f o r  

f a i l u r e  t o  p r o p e r l y  d iagnose  and t r e a t  M r .  F o l t a ' s  i n j u r i e s .  (R. 

1 -10>.  

( e )  A l b e r t  B e r j e ,  M . D .  i s  a  r a d i o l o g i s t  a t  t h e  

H o s p i t a l  and h e  was s u e d  f o r  f a i l u r e  t o  r e q u e s t  a p p r o p r i a t e  

x - r a y s  and f o r  f a i l u r e  t o  p r o p e r l y  i n t e r p r e t  M r .  F o l t a ' s  x - rays .  

(T. 187,  340; R.  1-10) .  

I t  i s  s i g n i f i c a n t  t o  n o t e  t h a t  Drs. Atkinson and Bolton 

d i d  n o t  f i l e  a  b r i e f  i n  t h e  Eleventh  C i r c u i t .  

-2-  
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A f t e r  t h e  a c c i d e n t ,  M r .  F o l t a  was examined i n  t h e  

emergency room by D r .  R u t l e d g e ,  who a s s i g n e d  t h e  c a s e  t o  D r .  

B o l t o n .  (T.116-117) .  He c a l l e d  D r .  B o l t o n ,  r a t h e r  t h a n  a n  

o r t h o p e d i s t ,  because t h e  p a t i e n t  had m u l t i p l e  traumas and h e  f e l t  

t h a t  a  g e n e r a l  s u r g e o n  s h o u l d  c o o r d i n a t e  t h e  d i a g n o s i s  and 

t r ea tmen t  of t h e  va r ious  i n j u r i e s .  (T.117). 

D r .  Rutledge ordered  a  h i p  x-ray bu t  h e  d id  no t  s p e c i f y  

t h e  p a r t i c u l a r  views of t h e  h i p  which h e  d e s i r e d .  (T. 1 2 0 ) .  I n  

t h e  normal  c o u r s e  o f  e v e n t s ,  a  l a t e r a l  view of t h e  h i p  i s  t aken  

when x-rays  a r e  r eques t ed .  (T.126). No such x-ray was t a k e n  i n  

t h i s  ca se .  (T. 127) .  

D r .  B e r j  e  r e c e i v e d  t h e  x-rays  and diagnosed a  f r a c t u r e  

o f  t h e  h i p ,  which r e q u i r e d  s u r g e r y .  (T. 3 4 0 ) .  D r .  Bo l ton  

t e s t i f i e d  t h a t  D r .  B e r j  e  m i s d i a g n o s e d  t h e  i n j u r y  because  u l t i -  

mate ly  i t  was d i scovered  t h a t  t h e r e  was no f r a c t u r e .  (T. 3 4 0 ) .  

Had an  x - r a y  w i t h  a  l a t e r a l  v i ew  been  done, a  p roper  d i agnos i s  

could  have been made. (T. 4 3 8 ) .  T h i s  m a l p r a c t i c e  r e s u l t e d  i n  

damage t o  t h e  s c i a t i c  nerve .  (T. 419). The j u r y  u l t i m a t e l y  found 

t h a t  D r .  B e r j e  was 100% r e s p o n s i b l e  f o r  t h i s  i n j u r y .  ( K .  

51 9-520). 

Dur ing  h i s  t r e a t m e n t  a t  t h e  H o s p i t a l ,  M r .  F o l t a  a l s o  

had  a  d i s l o c a t i o n  of  t h e  n e c k  which went und iagnosed  and 

u n t r e a t e d .  D e s p i t e  e v i d e n c e  of  r e p e a t e d  complaints  of p a i n  by 

M r .  F o l t a  t o  t h e  p h y s i c a l  t h e r a p i s t ,  D r .  Atkinson and o t h e r s ,  no 

x - r a y  was e v e r  t aken  of h i s  neck. (T. 342, 346).  This  r e s u l t e d  

i n  an improper f u s i o n  of t h e  s p i n e .  
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M r .  F o l t a ' s  e x p e r t  t e s t i f i e d  t h a t  D r .  Bolton and D r .  

A t k i n s o n  were  n e g l i g e n t  i n  numerous r e s p e c t s  i n c l u d i n g  t h e  

f a i l u r e  t o  d iagnose  t h e  c e r v i c a l  s p i n e  f r a c t u r e  (T. 400) and t h e  

f a i l u r e  t o  d iagnose  t h e  d i s l o c a t e d  h i p .  (T. 399-404). 

There was a l s o  evidence p r e sen t ed  a t  t h e  t r i a l  t h a t  t h e  

H o s p i t a l ' s  p h y s i c a l  t h e r a p i s t  was n e g l i g e n t  i n  f a i l i n g  t o  t e l l  

D r .  B o l t o n  about  M r .  F o l t a ' s  neck p a i n s .  (T. 342). M r .  F o l t a ' s  

expe r t  a l s o  t e s t i f i e d  t h a t  t h e  H o s p i t a l ' s  n u r s e s  were  n e g l i g e n t  

i n  a l lowing  an u l c e r  t o  develop on M r .  F o l t a ' s  h e e l .  (T. 409).  

The t r i a l  c o u r t  u l t i m a t e l y  g r a n t e d  a  d i r e c t e d  v e r d i c t  

i n  f a v o r  of D r .  Be r j e  a s  t o  t h e  neck i n j u r y .  T. 387-390, 420).  

B. The Charge Conference,  Verd ic t  and Hearing on Fees 

A t  t h e  c h a r g e  c o n f e r e n c e ,  c o u n s e l  f o r  t h e  H o s p i t a l  

r e q u e s t e d  t h a t  t h e r e  b e  a  v e r d i c t  fo rm s e p a r a t i n g  t h e  t h r e e  

i n j u r i e s .  (T. 893) .  I n  a d d i t i o n ,  even though t h e r e  was no c la im 

f o r  c o n t r i b u t i o n  p e n d i n g ,  t h e  d e f e n d a n t s  wanted t h e  j u r y  t o  

a l l o c a t e  t h e  percen tages  of l i a b i l i t y  between defendan ts  s o  t h a t  

e ach  c o u l d  pay  t h e  p l a i n t i f f  h i s  p r o p o r t i o n a t e  s h a r e  o f  any  

judgment and o b v i a t e  t h e  need f o r  a  c o n t r i b u t i o n  s u i t .  (R. 729, 

774-777). This  p rocedure  was no t  based upon any i s s u e  r a i s e d  i n  

t h e  p l e a d i n g s  o r  any  i s s u e  o u t l i n e d  i n  t h e  p r e t r i a l  

s t i p u l a t i o n .  The p l ead ings  made no d i f f e r e n t i a t i o n  be tween  t h e  

d e f e n d a n t s  i n  t e r m s  o f  damages.  (R. 1-10,  373-380, 647) .  The 

C o u r t  a d o p t e d  t h i s  p r o c e d u r e  and t h e  f o l l o w i n g  v e r d i c t  was 

r e t u r n e d  by t h e  j u r y :  

SPECIAL VERDICT 
We, t h e  j u r y  r e t u r n  t h e  fo l l owing  

v e r d i c t  : 
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NECK I N J U R Y  

1 .  Was t h e  d e f e n d a n t ,  J o s e p h  
Bol ton,  M . D . ,  n e g l i g e n t  which was a  l e g a l  
c a u s e  of  damage t o  p l a i n t i f f ' s  neck  
i n j u r y ?  

YES 

2. Was t h e  d e f e n d a n t ,  W i l l i a m  
A t k i n s o n ,  M . D . ,  n e g l i g e n t  which was a  
l e g a l  cause  of damage t o  p l a i n t i f f ' s  neck 
i n j u r y ?  

YES 

3 .  Was t h e  emergency room phys -  
i c i a n ,  Hugh R u t l e d g e ,  M . D . ,  n e g l i g e n t  
which was a  l e g a l  c a u s e  o f  damage t o  
p l a i n t i f f ' s  neck i n j u r y ?  

4 .  Was t h e  p h y s i c a l  t h e r a p i s t  n e g l i g e n t  
which was a  l e g a l  c a u s e  o f  damage t o  
p l a i n t i f f ' s  neck i n j u r y ?  

YES 

5.  S t a t e  t h e  p e r c e n t a g e  o f  any  n e g l i -  
gence t h a t  you charge  t o :  

JOSEPH BOLTON, M.D.  42.5% 
WILLIAM ATKINSON, M.D.  42.5% 
HUGH RUTLEDGE, M.D.  -0- 
Phys i ca l  T h e r a p i s t  15% 

TOTAL MUST BE 100% 

11. HIP I N J U R Y  

6 .  Was t h e  d e f e n d a n t ,  J o s e p h  B o l t o n ,  
M . D . ,  n e g l i g e n t  which was a l e g a l  c a u s e  
of damage t o  p l a i n t i f f ' s  h i p  i n j u r y ?  

7 .  Was t h e  defendan t ,  William Atkinson,  
M . D . ,  n e g l i g e n t  which was a  l e g a l  c a u s e  
of damage t o  p l a i n t i f f ' s  h i p  i n j u r y ?  
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8. Was t h e  d e f e n d a n t ,  A l b e r t  B e r j e ,  
M . D . ,  n e g l i g e n t  which was a l e g a l  c a u s e  
of damage t o  p l a i n t i f f ' s  h i p  i n j u r y ?  

YES 

9 .  Were t h e  x - r a y  t e c h n o l o g i s t s  
n e g l i g e n t  which was a l e g a l  c a u s e  o f  
damage t o  p l a i n t i f f ' s  h i p  i n j u r y ?  

10. S t a t e  t h e  p e r c e n t a g e  o f  any neg l igence  t h a t  
you charge  t o :  

JOSEPH BOLTON, M.D. -0- 
WILLIAM ATKINSON, M . D . ,  -0- 
ALBERT BERJE,  M.D.  100% 
X-ray Technolog is t s  -0- 

TOTAL MUST BE 1 00% 

I I DECUBITUS ULCER 

1 1  Were t h e  n u r s e s  o r  Tarpon  S p r i n g s  G e n e r a l  
H o s p i t a l  n e g l i g e n t  which was a l e g a l  c a u s e  o f  
damage t o  p l a i n t i f f ' s  decub i tu s  u l c e r ?  

I V .  MISC. ISSUES NO ANSWER REQUIRED? R e f :  
Note from J U D G E  CARR. 

12 Was Hugh R u t l e d g e ,  M . D . ,  a n  a g e n t  o r  
employee of  Tarpon Spr ings  General  H o s p i t a l ?  

(no answer) 

13. Was A l b e r t  B e r j e ,  M . D .  an  agen t  o r  employee 
of  Tarpon Spr ings  General  Hosp i t a l .  

YES 

14. Was t h e  p h y s i c a l  t h e r a p i s t  an  a g e n t  o r  
employee of Tarpon Spr ings  General  H o s p i t a l ?  

YES 

V. DAMAGES 

15. What i s  t h e  t o t a l  amount o f  any  damages 
(100%) s u s t a i n e d  by t h e  p l a i n t i f f s  and c a u s e d  by 
t h e  neg l i gence  i n  q u e s t i o n ,  
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HOWARD FOLTA: damage r e l a t e d  t o  neck $41 ,250 

damage r e l a t e d  t o  h i p  $37,125 

damage r e l a t e d  t o  u l c e r  
on h e e l  $ -0- 

JOANNE FOLTA 12,500 

SO SAY WE ALL 

Dated t h i s  19th day of October ,  1982. 

ADDENDUM TO SPECIAL VERDICT 

QUESTION: What i s  t h e  t o t a l  amount of damages 
(100%) of any f u t u r e  l o s s  of  e a r n i n g s  of  t h e  
p l a i n t i f f ,  Howard F o l t a ,  i f  any? 

SO SAY WE ALL. 

Dated t h i s  19th day of October ,  1982. 

A f t e r  t h e  c o u r t  r educed  t h e  award of l o s t  f u t u r e  e a r n i n g s  t o  

p r e s e n t  money v a l u e ,  a  f i n a l  judgment was en t e red  i n  accordance 

wi th  t h e  percentages  a l l o c a t e d  between t h e  defendants .  (R. 649). 

Al though t h e  v e r d i c t  found t h a t  D r .  Berj  e  was an employee of t h e  

Hosp i t a l  i n  committing ma lp rac t i ce ,  t h e  judgment e n t e r e d  t h e r e o n  

i n a d v e r t e n t l y  d i d  n o t  r e q u i r e  t h e  Hosp i t a l  t o  be l i a b l e  f o r  D r .  

B e r j e ' s  n e g l i g e n c e .  (R.649,  8 9 5 ,  9 3 3 ) .  I n  i t s  b r i e f s  and 

a rguments  b e f o r e  t h e  Eleventh C i r c u i t ,  t h e  H o s p i t a l  d id  no t  deny 

t h a t  t h e  f i n a l  judgment i n a d v e r t e n t l y  f a i l e d  t o  r e c i t e  i t s  

l i a b i l i t y  f o r  D r .  B e r j e .  T h i s  judgment was f u l l y  s a t i s f i e d  by 

t h e  defendants .  (R. 793). 

On J a n u a r y  4 ,  1984 ,  a  h e a r i n g  was h e l d  on p l a i n t i f f ' s  

motion f o r  a t t o r n e y ' s  f e e s  and motion t o  t a x  c o s t s .  A s  t o  c o s t s ,  

t h e  cou r t  h e l d  t h a t :  
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The f u l l  amount shou ld  be awarded and 
should be awarded a g a i n s t  t h e  de fendan t s  
Bo l ton ,  Atkinson,  and Berje.  (Tr. 1 /4 /84 ,  
P - 9 ) -  

As t o  a t t o r n e y ' s  f e e s ,  t h e  d e f e n d a n t s  argued t h a t  w h i l e  

p l a i n t i f f s  proved malp rac t i ce  a g a i n s t  them, t h e y  d i d  n o t  prove  

every  c la im of m a l p r a c t i c e  a s s e r t e d .  Consequent ly  , t h e  

de fendan t s  argued t h a t  t h e y  should  be c o n s i d e r e d  p r e v a i l i n g  

p a r t i e s  and e n t i t l e d  t o  fees  f o r  t h e  por t ion  of t h e  damages M r .  

Fo l t a  was unable t o  prove agains t  a  p a r t i c u l a r  d e f e n d a n t .  (Tr .  

1 /4 /84 ,  pp. 15-22). The Court ru led  as  follows : 

THE COURT: I c a n ' t  f i n d  any c a s e s  r e a l l y  
i n  F l o r i d a  t h a t  a r e  d i r e c t l y  on p o i n t  on 
t h i s ,  t h a t  t h e  f a c t s  of t h i s  c a s e  r e a l l y  
f i t  i n t o .  I ' m  i n c l i n e d  t o  th ink  t h a t  t h e  
defendants '  view i s  t h e  c o r r e c t  view under  
t h e  s t a t u t e .  So t h e  motion t o  award 
a t t o r n e y ' s  f e e s  t o  t h e  p l a i n t i f f s  i s  
denied, and each pa r ty  s h a l l  bear t h e i r  own 
a t t o r n e y ' s  f e e s  . See - T r i a l  T r a n s c r i p t  
1 /4 /84 ,  p. 23. 

None of t h e  defendants objected t o  t h e  proceedings on t h e  ground 

t h a t  t h e  f i n a l  judgment d id  n o t  r e s e r v e  j u r i s d i c t i o n  t o  d e c i d e  

t h e  i s s u e  of a t t o r n e y ' s  f ees .  The i s s u e  was t r i e d  by t h e  consent 

of t h e  p a r t i e s .  

S u b s e q u e n t l y ,  on February  28, 1984, t h e  court  entered 

an order  denying p l a i n t i f f s '  motion f o r  a t t o r n e y ' s  f e e s .  (R. 

C.  The Eleventh C i r c u i t ' s  Opinion 

On page 3129 of t h e  E leven th  C i r c u i t ' s  o p i n i o n ,  t h e  

Court s t a t e s  as fol lows:  

Upon t h e  conclusion of t h e  p resen ta t ion  of 
t h e  evidence, appe l l an t s  e l ec ted  t o  present  
f i v e  d i f f e r e n t  d i s t i n c t  and s e v e r a l  claims 
a g a i n s t  t h e  H o s p i t a l  t o  t h e  j u r y .  These 
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c l a i m s  were  i n  a d d i t i o n  t o  t h o s e  b rought  
a g a i n s t  t h e  i n d i v i d u a l  s t a f f  members. Each 
of t h e s e  c la ims involved d i f f e r e n t  pe r sons ,  
a l l e g e d l y  t h e  a g e n t  o r  s e r v a n t  o f  t h e  
H o s p i t a l  , d i  f f e r e n t  t i m e s  of  o c c u r r e n c e ,  
d i f f e r e n t  a c t s  o r  conduc t  a l l e g e d l y  
d e s c r i b e d  a s  m a l p r a c t i c e ,  w i t h  r e s u l t i n g  
d i f f e r e n t  i n j u r i e s .  Each of t h e s e  d i s t i n c t  
c l a i m s  form t h e  b a s i s  o f  a  l awsu i t  i n  and 
of i t s e l f .  

Of t h e  f i v e  d i f f e r e n t  and d i s t i n c t  
c l a ims  b r o u g h t  a g a i n s t  t h e  H o s p i t a l ,  t h e  
j u r y  s i d e d  wi th  t h e  p l a i n t i f f s  on on ly  one. 
S p e c i f i c a l l y ,  t h e  j u r y  determined t h a t  t h e  
H o s p i t a l ' s  p h y s i c a l  t h e r a p i s t  was 15% 
n e g l i g e n t  i n  regard  t o  a d d i t i o n a l  damage t o  
p l a i n t i f f ' s  neck i n j u r y .  Consequently,  we 
can conclude t h a t  t h e  H o s p i t a l  p r e v a i l e d  on 
a t  l e a s t  t h r e e ,  and p o s s i b l y  f o u r ,  of t h e  
f i v e  c h a r g e s  b r o u g h t  a g a i n s t  i t  b u t  t h e  
p l a i n t i f f  p r e v a i l e d  i n  t h e  s e n s e  o f  
o b t a i n i n g  a  judgment a g a i n s t  t h e  Hosp i t a l .  

Footnote  5 s t a t e s  a s  fo l lows :  

" t h e  pe rcen t age  of neg l igence  a t t r i b u t e d  by 
t h e  j u r y  t o  D r .  A l b e r t  B e r j e ,  t h e  Hos- 
p i t a l ' s  r a d i o l o g i s t ,  f o r  t h e  consequen t i a l  
i n j u r y  t o  M r .  F o l t a ' s  h i p  was 1 0 0 % .  
Al though  t h e  v e r d i c t  found t h a t  Ber je  was 
an employee of t h e  H o s p i t a l  i n  commi t t i ng  
m a l p r a c t i c e ,  t h e  judgment en t e r ed  t he reon  
a p p a r e n t l y  d i d  no t  r e q u i r e  t h e  H o s p i t a l  t o  
be  l i a b l e  f o r  D r .  B e r j e ' s  neg l igence .  

The f i r s t  problem with  t h e  Eleventh C i r c u i t ' s  a n a l y s i s  

i s  t h a t  a f t e r  t h e  p r e s e n t a t i o n  of t h e  ev idence ,  a p p e l l a n t s  d i d  

no t  e l e c t  t o  p r e s e n t  f i v e  d i s t i n c t  and s e v e r a b l e  c l a i m s  a g a i n s t  

t h e  Hosp i t a l  t o  t h e  j u ry .  

The r e c o r d  i s  u n c o n t r o v e r t e d  t h a t  t h e  H o s p i t a l  

reques ted  t h a t  t h e  v e r d i c t  form s e p a r a t e  t h e  t h r e e  i n j u r i e s  and 

t h a t  t h e  j u r y  a l l o c a t e  t h e  p e r c e n t a g e s  o f  n e g l i g e n c e  be tween  

d e f e n d a n t s  i n  o r d e r  t o  o b v i a t e  t h e  n e c e s s i t y  of  a  c l a i m  f o r  

c o n t r i b u t i o n .  (T. 8 9 3 ,  729 ,  774-777) .  T h i s  was done a s  a n  
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accommodation t o  t h e  defendants .  I t  was not  based upon any i s s u e  

r a i s e d  i n  t h e  p lead ings .  The p lead ings  made no d i f f e r e n t i a t i o n  

between t h e  d e f e n d a n t s  i n  terms of damages. (R. 1-10, 373-380, 

647). 

We a l s o  t a k e  e x c e p t i o n  t o  t h e  E l e v e n t h  C i r c u i t ' s  

c h a r a c t e r i z a t i o n  o f  t h e  c l a i m s  a g a i n s t  t h e  H o s p i t a l  a s  b e i n g  

d i f f e r e n t ,  d i s t i n c t  and s e v e r a b l e .  S i n c e  we h a v e  d e v o t e d  a  

subpoin t  i n  t h e  argument p o r t i o n  of ou r  b r i e f  t o  t h i s  s t a t emen t ,  

we w i l l  no t  r e p e a t  t h e  d i scuss ion  of i t  h e r e .  

We a l s o  s t r o n g l y  d i s a g r e e  w i th  t h e  E l e v e n t h  C i r c u i t ' s  

c o n c l u s i o n  t h a t  t h e  F o l t a s  l o s t  f o u r  ou t  of f i v e  c la ims because 

D r .  Ber je  was no t  inc luded  i n  t h e  f i n a l  judgment. A s  p r e v i o u s l y  

n o t e d ,  t h e  j u r y  found D r .  B e r j e  100% n e g l i g e n t  and a l s o  found 

t h a t  h e  was an  employee of  t h e  H o s p i t a l  a t  t h e  t i m e  of  t h e  

i n c i d e n t .  O m i t t i n g  t h e  H o s p i t a l  from t h e  f i n a l  judgment was 

simply a  mis take .  Nothing was done about  i t  b e c a u s e  t h e  d e f e n -  

d a n t s  p a i d  t h e i r  p r o p o r t i o n a t e  s h a r e  of t h e  judgment. There i s  

simply no ques t ion  t h a t  t h e  F o l t a s  won t h i s  i s s u e .  

ARGUMENT 

QUESTION I 

F i r s t ,  when a  p l a i n t i f f  i n  a  m e d i c a l  
m a l p r a c t i c e  s u i t  r e c o v e r s  a  judgment 
a g a i n s t  a  defendant  based  on b u t  one of  
f i v e  s e p a r a t e  and d i s t i n c t  c la ims brought 
a g a i n s t  t h a t  defendant ,  which of  t h e  two 
p a r t i e s  i s  c o n s i d e r e d  t h e  " p r e v a i l i n g  
p a r t y "  f o r  p u r p o s e s  o f  award ing  
a t t o r n e y ' s  f e e s  pursuant  t o  8 768.56? 
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We w i l l  demons t ra te  below t h a t  even a s  phrased  t h e  

c o r r e c t  answer t o  t h e  q u e s t i o n  i s  t h a t  t h e  p l a i n t i f f  i s  t h e  

p r e v a i  l i n g  p a r t y .  However, t h e  Fol tas  contend t h a t  t h e  quest ion 

asked by t h e  E leven th  C i r c u i t  i s  i n h e r e n t l y  i n a c c u r a t e  and 

requi res  co r rec t ion .  

A. The Fol tas  a r e  the  Prevai l ing  P a r t i e s  
under F lor ida  Law. 

The t r i a l  court  denied t h e  F o l t a s '  claim f o r  a t t o r n e y ' s  

f e e s ,  even though t h e y  proved l i a b i l i t y  and damages f o r  

malpract ice as  t o  each defendant,  because t h e  defendants were not 

h e l d  l i a b l e  f o r  100% of  t h e  damages a s s e r t e d  a g a i n s t  each of 

them. This was c l e a r l y  erroneous under F lor ida  law. 

F lor ida  S t a t u t e  5 768.56 (1983) provides,  i n  p e r t i n e n t  

p a r t ,  as  fol lows:  

. . . t h e  cour t  s h a l l  award a  reasonable 
a t t o r n e y ' s  f e e  t o  t h e  p r e v a i l i n g  pa r ty  i n  
any c i v i  1 a c t i o n  which involves a  claim 
f o r  damages by reason  of i n j u r y ,  death,  
o r  monetary l o s s  on accoun t  of a l l e g e d  
malpract ice by any medi c a l  o r  os teopath ic  
p h y s i c i a n ,  p o d i a t r i s t ,  h o s p i t a l ,  o r  
h e a l t h  maintenance organizat ion . . . . 
When t h e r e  i s  more than one p a r t y  on one 
o r  both  s i d e s  of an a c t i o n ,  t h e  c o u r t  
s h a l l  a l l o c a t e  i t s  award of a t t o r n e y ' s  
f e e s  among p r e v a i l i n g  p a r t i e s  and t a x  
such fees  a g a i n s t  nonprevai  l i n g  p a r t i  es  
i n  accordance  w i t h  t h e  p r i n c i p l e s  of 
equi ty .  (Emphasis added). 

The D i s t r i c t  Court  of Appeal ,  Th i rd  D i s t r i c t ,  has held t h a t  an 

award of a t t o r n e y ' s  f ees  under t h i s  s t a t u t e  i s  mandatory. Young 

v .  A l t e n h a u s ,  448 So.2d 1039 ( F l a .  3d DCA 1 9 8 3 ) ,  p o r t i o n s  

quashed on o t h e r  g rounds ,  Young v .  A l t e n h a u s ,  - So.2d 10 - , FLW 

252 ( F l a .  May 2 ,  1985). We r e s p e c t f u l l y  submit t h a t  t h e  co r rec t  
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i n t e r p r e t a t i o n  o f  t h i s  s t a t u t e  i s  t h a t  a t t o r n e y ' s  f e e s  must b e  

awarded  t o  t h e  p r e v a i l i n g  p a r t y  i n  a  m a l p r a c t i c e  a c t i o n  a n d  

t h a t  a  p r e v a i l i n g  p a r t y  i s  one who h a s  an  a f f i r m a t i v e  judgment i n  

h i s  f a v o r  a t  t h e  c o n c l u s i o n  o f  t h e  c a s e .  I n  o t h e r  w o r d s ,  t h e  

award i s  t o  b e  made t o  a  p a r t y  p r e v a i l i n g  i n  t h e  over  a l l  a c t i o n  

and n o t  o n  t h e  i n d i v i d u a l  damage c l a i m s  c o m p r i s i n g  i t .  A s  

a p p l i e d  t o  t h i s  c a s e ,  e s t a b l i s h i n g  m a l p r a c t i c e  i s  t h e  b a s i s  upon 

which f e e s  s h o u l d  be  awarded a n d  i t  i s  i r r e l e v a n t  w h e t h e r  s u c h  

m a l p r a c t i c e  i s  f o u n d  n o t  t o  h a v e  c a u s e d  a l l  o f  t h e  damages 

c la imed.  

The p r e s e n t  c a s e  s i m p l y  i n v o l v e s  a  c o m p l a i n t  f o r  

m a l p r a c t i c e  and t h e  d e f e n d a n t s  ' answers t o  t h e  c o m p l a i n t  d e n y i n g  

any m a l p r a c t i c e .  ( R .  1 -10) .  The j u r y  rendered  a  v e r d i c t  a g a i n s t  

e a c h  d e f e n d a n t  and  awarded money damages t o  t h e  ~ o l t a s .  l  Under 

t h e s e  c i r c u m s t a n c e s ,  t h e  F o l t a s  w e r e  u n q u e s t i o n a b l y  t h e  

" p r e v a i  l i n g  p a r t i e s "  under  F l o r i d a  S t a t u t e  § 768.56 and e n t i t l e d  

t o  f e e s .  

To b e g i n  w i t h ,  a  v e r y  r e c e n t  d e c i s i o n  by t h e  Second 

D i s t r i c t  (October  24 ,  1984) dec ided  t h i s  i s s u e  i n  o u r  f a v o r  under  

§ 768.56.  F l o r i d a  P a t i e n t ' s  Compensation Fund v .  Black,  - So.2d - 

9  FLW 2247, 11 /2 /84  ( F l a .  2d DCA. 1984) .  

Appendix "A"). 

Even w h e r e  a  c o u n t e r c l a i m  i s  f i l e d  and  b o t h  p a r t i e s  a r e  
s u c c e s s f u l  on  t h e i r  a f f i r m a t i v e  c l a i m s ,  t h e  " p r e v a i l i n g  
p a r t y "  i s  deemed t o  b e  t h e  n e t  winner  when t h e  d u s t  s e t t l e s .  

s h a r p e  v .  Ceco Corp .  242 So.2d 464  ( F l a .  3d DCA 1 9 7 0 ) ;  
K e n d a l l  E a s t  E s t a t e s  I n c . ,  v .  Banks ,  386 So.2d 1245 ( F l a .  
3d DCA 1 9 8 0 ) :  K i r o u  v .  O c e a n s i d e  P l a z a  Condominium , , 
A s s o c i a t i o n ,  I n c . ,  425 So.2d 650 ( F l a .  3d DCA 1983).  
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I n  B l a c k ,  s u p r a ,  t h e  Fund a p p e a l e d  t h e  t r i a l  

c o u r t ' s  o r d e r  deny ing  i t s  a t t o r n e y s  f e e s  i n  a  c a s e  where  t h e  

p l a i n t i f f  recovered a  judgment f o r  $27,000 a g a i n s t  a  phys ic ian  i n  

a  medical  ma lp rac t i ce  a c t i o n .  The Fund contended t h a t  t h e  amount 

sought by p l a i n t i f f s  and t h e  amount a c t u a l l y  r e c o v e r e d  was f a r  

below t h e  $1 0 0 , 0 0 0  t h r e s h o l d  which a c t i v a t e s  t h e  F u n d ' s  

l i a b i l i t y .  Thus, t h e  Fund a s s e r t e d  t h a t  i t  was t h e  p r e v a i l i n g  

p a r t y  on t h e  p l a i n t i f f ' s  claim a g a i n s t  i t .  The Second D i s t r i c t  

r e j e c t e d  t h i s  argument and a f f i rmed t h e  t r i a l  c o u r t ' s  o r d e r .  I n  

reaching t h i s  r e s u l t ,  t h e  cou r t  s t a t e d :  

Although t h e  fund t e l l i n g l y  a r g u e s  t h a t  
from i t s  s t a n d p o i n t  t h e  Fund p r e v a i l e d ,  
f o r  p r e s e n t  purposes t h e  a p p r o p r i a t e  way 
t o  view t h e  outcome of a  s u i t  l i k e  t h i s  
i s  from t h e  s t andpo in t  o f  t h e  p l a i n t i f f .  
F a i l u r e  t o  win on a l l  a s p e c t s  o f  a  
l awsu i t  does not  mean t h a t  p l a i n t i f f  d i d  
n o t  p r e v a i l .  See  Hendy T r a c t o r  Co. 
v .  F e r n a n d e z ,  So.2d 1315 ( F l a .  
1983)  ( a  p l a i n t i f f  p r e v a i l s  when h e  wins 
a  p e r s o n a l  i n j u r y  s u i t  on one theory  even 
though  h e  may l o s e  on a n o t h e r ) ;  R a f f e l  
v .  M a r g a r i a n ,  165 So.2d 249 (F l a .  3d DCA 
1964)  ( a  p l a i n t i f f  i s  e n t i t l e d  t o  c o s t s  
when h e  o b t a i n s  a  judgment i n  h i s  f a v o r  
on l i a b i l i t y  even though  no damages a r e  
awarded ) .  S e e  a l s o  
H a z e l r i  , 444 So .2d 1 12 d u??di 7  ( F l a  

We do n o t  b e l i e v e  i t  was t h e  
l e g i s l a t u r e ' s  i n t e n t  t o  p e n a l i z e  a  
p l a i n t i f f  i n  t h e s e  c i r c u m s t a n c e s  f o r  
a d d i n g  t h e  Fund t o  a  s u i t  l i k e  t h i s .  
There i s  no con ten t ion  t h a t  t h e  i nc lud ing  
of t h e  Fund i n  t h e  s u i t  was imprope r .  
The f a c t  t h a t  i n  c l o s i n g  argument, a f t e r  
a l l  t h e  e v i d e n c e  was i n ,  p l a i n t i f f ' s  
a t t o r n e y  a sked  f o r  damages i n  an amount 
l e s s  than  $100,000 ($74,266.68) does  n o t  
mean t h a t  i n c l u s i o n  of  t h e  Fund i n  t h e  
s u i t  was improper. 
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Reasoning  from t h e  f o r e g o i n g ,  i t  i s  c l e a r  t h a t  ". . . 
t h e  a p p r o p r i a t e  way t o  view t h e  outcome o f  a  s u i t  l i k e  t h i s  i s  

from t h e  s t a n d p o i n t  o f  t h e  p l a i n t i f f "  and t h e  " [ f l a i l u r e  t o  win 

on a l l  a spec t s  of  a  l awsu i t  does not  mean t h a t  p l a i n t i f f  d i d  n o t  

p r e v a i l . "  I n  t h e  p r e s e n t  c a s e ,  v i e w i n g  t h e  outcome from t h e  

F o l t a s  ' p e r s p e c t i v e ,  they  p r e v a i l e d  a g a i n s t  t h e  H o s p i t a l  f o r  M r .  

F o l t a ' s  neck  and h i p  i n j u r i e s ,  i . e . ,  two o u t  of  t h e  t h r e e  

i n j u r i e s  c l a imed  a g a i n s t  t h e  H o s p i t a l .  The f a c t  t h a t  o t h e r  

a g e n t s  o f  t h e  H o s p i t a l  were no t  found l i a b l e  f o r  t h e s e  i n j u r i e s  

does  n o t  change  t h e  f a c t  t h a t  t h e  F o l t a s  p r e v a i l e d  on t h e i r  

c l a i m s  f o r  m e d i c a l  m a l p r a c t i c e .  When an  employee of  a  

Corporat ion commits a  t o r t ,  t h e  law cons iders  t h a t  a c t  t h e  a c t  of 

t h e  C o r p o r a t i o n .  Thus ,  s i n c e  t h e  H o s p i t a l  i s  deemed t o  h a v e  

caused two out  of t h e  t h r e e  i n j u r i e s  s u f f e r e d  by M r .  F o l t a ,  it i s  

r e spons ib l e  t o  him f o r  a t t o r n e y ' s  f e e s .  

By a n a l o g y ,  t h e  c a s e s  i n t e r p r e t i n g  o t h e r  s i m i l a r  

s t a t u t o r y  and c o n t r a c t u a l  a t t o r n e y ' s  f e e s  p rov i s ions  r e q u i r e  t h a t  

f e e s  be awarded i n  t h i s  case .  F l o r i d a ' s  Mechanic's Lien S t a t u t e ,  

S e c t i o n  71 3.29 (1 975) ,  provides  t h a t  t h e  " p r e v a i l i n g  p a r t y  s h a l l  

be e n t i t l e d  t o  recover  a  reasonable  f e e  f o r  t h e  s e r v i c e s  of h i s  

a t t o r n e y .  . . . " I n  S h a r p e  v .  Ceco Corp.. 242 So.2d 464 (F la .  

3d DCA 1 9 7 0 ) ,  a  s u b c o n t r a c t o r  s o u g h t  t o  f o r e c l o s e  a  mechanic 's  

l i e n  i n  t h e  amount o f  $60 ,000 .  The t r i a l  c o u r t  h e l d  t h a t  t h e  

owner had a  v a l i d  c la im f o r  $18,000 and en t e red  a  n e t  judgment on 

t h e  l i e n  f o r  $28,869.45. Attorneys f e e s  were awarded i n  f avo r  of  

t h e  subcon t r ac to r  and t h e  owner appealed.  
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On a p p e a l ,  t h e  Third D i s t r i c t  a f f i rmed and reasoned a s  

fol lows : 

A p p e l l a n t s  a rgue  t h a t  Ceco [ subcont rac tor  ] 
was n o t  t h e  p r e v a i l i n g  p a r t y  b e c a u s e  i t s  
r e c o v e r y  was n o t  t h e  amount c la imed,  but  a  
l e s s e r  sum. We view t h a t  argument  a s  
unsound.  The p r e v a i l i n g  p a r t y  i s  regarded 
a s  t h a t  p a r t y  who has  a f f i r m a t i v e  judgment 
r e n d e r e d  i n  h i s  favor  a t  t h e  conclusion of 
t h e  e n t i r e  case .  242 So.2d a t  465. 

S i m i l a r l y ,  i n  P e t e r  ~ a r b h  & Assoc ia t e s ,  Inc .  v .  Powell ,  

365 So.2d 754 (F la .  2d DCA 1978) ,  an a r c h i t e c t u r a l  f i rm  sought t o  

enforce  a  mechanic's l i e n  i n  t h e  amount o f  $ 7 0 , 0 0 0 .  The t r i a l  

c o u r t  awarded l e s s  t h a n  t h e  c la im of l i e n  and denied a t t o r n e y ' s  

f e e s .  The Second D i s t r i c t  reversed  and h e l d :  

[I ]  Sec t ion  71 3.29, F l a . S t a t .  (1 975) provides  
t h a t  a  p r e v a i l i n g  p a r t y  i n  a  mechan ic ' s  l i e n  
f o r e c l o s u r e  " s h a l l  be  e n t i t l e d  t o  recover  a  
r e a s o n a b l e  f e e  f o r  t h e  s e r v i c e s  of h i s  
a t t o r n e y  . . . which s h a l l  be taxed a s  p a r t  
of  h i s  c o s t s  ." T h i s  c o u r t  h a s  h e l d  t h i s  
l a n g u a g e  t o  b e  manda to ry ,  i . e . ,  i f  t h e  
p r e v a i l i n g  p a r t y  seeks  an a t t o r n e y ' s  f e e  t h e  
c o u r t  i s  o b l i g a t e d  t o  g r a n t  i t .  Peacock 
C o n s t r u c t i o n  Co. v .  Gould ,  351 So.2d 394 
( F l a . 2 d - v .  I n t e r n a t i o n a l  
G l a s s  & Mfg., I n c . ,  249 So.2d 496 ( F l a .  2d 
DCA 1971 ) .  The t r i a l  c o u r t  recognized t h i s  
s t a t u t o r y  manda te ,  b u t  conc luded  t h a t  
a p p e l l a n t  was n o t  a  " p r e v a i l i n g  p a r t y "  
b e c a u s e  i t  had  f a i l e d  t o  p r o v e  i t s  e n t i r e  
c l a i m .  I n  s o  c o n c l u d i n g  we t h i n g  t h e  cou r t  
e r r ed .  

[2-41 A p r e v a i l i n g  p a r t y  i s  one  i n  whose 
favor  an a f f i r m a t i v e  judgment i s  r e n d e r e d .  
T h i s  i s  t r u e  d e s p i t e  t h e  f a c t  t h a t  t h e  
judgment i s  f o r  l e s s  than  i n i t i a l l y  sought i n  
t h e  c o m p l a i n t .  R.F. D r i g g e r s  C o n s t r u c t i o n  
Co. v .  B a g l i .  31 3 So.2d 450 ( F l a .  2d DCA 
1 9 7 5 ) ;  ~ o x b i l t  E l e c t r i c ,  I n c .  ;. 
280 So.2d 28 ( F l a .  4 t h  DCA 1973);  
Ceco Cor ., 242 So.2d 464 (F l a .  3d 
T  e r e  o r e ,  a p p e l l a n t  was e n t i t  + 

B e l e f a n t  , 
Sharpe v. 

DCA 1970). 
l e d  t o  a  

reasonable  a t t o r n e y ' s  f e e  even though  i t  d i  d  
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n o t  r e c o v e r  t h e  e n t i r e  amount sought i n  i t s  
complaint .  (emphasis  i n  o r i g i n a l ,  f o o t n o t e  
omit ted) .  

See a l s o ,  American I n s u l a t i o n  of For t  Walton Beach, Inc.  v. O.H. 

P r u i t t ,  378 So.2d 839 ( F l a .  1 s t  DCA 1 9 7 9 ) ,  which h e l d  t h a t  a  

r e c o v e r y  of $185.00 i n  a  mechanic's l i e n  s u i t  where $303.54 was 

claimed, e n t i t l e d  t h e  c l a iman t  t o  a t t o r n e y ' s  f e e s  a s  t h e  " p r e -  

v a i l i n g  par ty ."  F l a g l e r  Corporation v. Hamm, 302 So.2d 195 (Fla .  

1 s t  DCA 1974) .  - See  Quapaw Co. v .  V a r n e l l ,  566 P.2d 164 (Okla. 

1 9 7 7 ) ,  where i t  was h e l d  t h a t  t h e  p l a i n t i f f  was t h e  p r e v a i l i n g  

p a r t y  under an a t t o r n e y ' s  f e e  s t a t u t e  because he  p reva i l ed  on two 

o u t  of f o u r  c o u n t s  a l l e g i n g  b r e a c h  of f o u r  s e p a r a t e  o r a l  

con t rac t s .  

A c a s e  i n v o l v i n g  a  c o n t r a c t u a l  p r o v i s i o n  awarding  

a t t o r n e y ' s  f e e s  t o  t h e  "p reva i l ing  par ty"  i s  Kirou v. Oceanside 

P l a z a  Condominium A s s o c i a t i o n ,  Inc . ,  425 So.2d 650 (F la .  3d DCA 

1983) .  The re ,  a  condominium a s s o c i a t i o n  sought t o  cancel  a  "Pet 

Agreement" and remove dogs from t h e  premises.  The owner,  K i rou ,  

f i l e d  a  c o u n t e r c l a i m  f o r  a  d e c l a r a t i o n  t h a t  t h e  r u l e s  of t h e  

a s s o c i a t i o n  did not apply t o  him. The t r i a l  cour t  r u l e d  a g a i n s t  

t h e  owner on t h e  c o u n t e r c l a i m  b u t  r u l e d  t h a t  t h e  a s s o c i a t i o n  

could not  e v i c t  t h e  dogs. The t r i a l  c o u r t  awarded bo th  p a r t i e s  

a t t o r n e y ' s  f e e s  b e c a u s e  each won p a r t  of t h e  case.  The Third 

D i s t r i c t  reversed t h e  f e e  awarded t o  t h e  a s s o c i a t i o n  and he ld :  

I t  i s  c l e a r  t o  u s  t h a t  o n l y  Kirou  was 
e n t i t l e d  t o  recover under t h e  a t t o r n e y s '  fees  
p r o v i s i o n  i n  q u e s t i o n .  The "p roceed ing"  
below was one i n  which t h e  a s s o c i a t i o n  sought 
t o  g e t  t h e  dogs o u t ,  and Kirou t r i e d  t o  keep 
them i n .  When t h e  dus t  -- o r  whatever -- had 
c l e a r e d ,  t h e y  were s t i l l  t h e r e .  Thus , 
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n o t w i t h s t a n d i n g  t h e  i n t e r m e d i a t e  b a t t l e ,  o r  
r a t h e r  skirmish , over  t h e  countercla im,  which 
had  no e f f e c t  on t h e  u l t i m a t e  r e s u l t ,  Kirou 
p l a i n l y  won, and t h e  a s s o c i a t i o n  p l a i n l y  l o s t  
t h e  war .  I t  was t h e r e f o r e  no t  t h e  o r  even a  
" p r e v a i l i n g  pa r ty"  i n  t h e  proceeding and thus  
s h o u l d  n o t  h a v e  been awarded f e e s .  Kendall 
E a s t  E s t a t e s ,  I n c .  v .  Banks, 386 So.2d 1245 
( F l a .  3d DCA 1980) ,  and cases  c i t e d  . . . . I1 

( f oo tno te  omi t t ed ) .  425 So.2d a t  651. 

The T h i r d  D i s t r i c t  f u r t h e r  noted t h a t  had t h e  countercla im been 

denominated an a f f i r m a t i v e  defense ". . . i t  would n o t  h a v e  been  

even a r g u a b l e  t h a t  t h e  a s s o c i a t i o n  was e n t i t l e d  t o  f e e s . "  - See 

a l s o ,  K e n d a l l  E a s t  E s t a t e s ,  Inc .  v .  Banks, 386 So.2d 1245 (F la .  

3d DCA 1980)  ; P & C Thompson Brothers Cons t ruc t ion  Co. v .  Rowe, 

433 So.2d 1388 (F la .  5th DCA 1983). 

Another  r e l e v a n t  l i n e  of cases  a r e  t hose  i n t e r p r e t i n g  

F l o r i d a ' s  Cost S t a t u t e ,  Sec t ion  57.041, which a l l o w s  t h e  " p a r t y  

recover ing  judgment" t o  recover  c o s t s .  This has  been i n t e r p r e t e d  

t o  mean t h e  " p r e v a i l i n g  par ty ."  Fernandez v. Hendry T r a c t o r  Co., 

406 So.2d 1213 (F la .  3d DCA 1981),  approved 432 So.2d 131 5  (F la .  

I n  F e r n a n d e z ,  s u p r a ,  t h e  p l a i n t i f f  was i n j u r e d  i n  a  

c o n s t r u c t i o n  a c c i d e n t  and sued under t h e  t h e o r i e s  of neg l igence  

and breach of warranty.  The p l a i n t i f f  r e c o v e r e d  $1 01 ,600  unde r  

t h e  n e g l i g e n c e  coun t  b u t  l o s t  a s  t o  breach of impl ied warranty.  

The t r i a l  cour t  awarded c o s t s  t o  both p a r t i e s  and t h e  p l a i n t i f f  

a p p e a l e d .  The Third D i s t r i c t  reversed  and h e l d  t h a t  ". . . only 

a  p r e v a i l i n g  p a r t y  i s  e n t i t l e d  t o  r ecove r  c o s t s  . . ." and t h a t  

t h e  p l a i n t i f f  " c l e a r l y  preva i  led."  
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In  approving t h e  Thi rd  D i s t r i c t  ' s  d e c i s i o n ,  t h e  Supreme 

Court of F l o r i d a  s t a t e d  i n  Fernandez: 

The f a c t  t h a t  t h e i r  recovery could  have been 
more l u c r a t i v e  t h a n  i t  a c t u a l l y  was does  
n o t ,  by any s t r e t c h  of  t h e  i m a g i n a t i o n ,  - 
r e n d e r  t h e i r  u l t i m a t e  mone ta ry  judgment of 
$101,602.00 a  l o s i n g  p r o p o s i t i o n .  432 So.2d 
a t  131 6-1 31 7. (emphasis i n  o r i g i n a l ) .  

F l o r i d a  c o u r t s  h a v e  a l s o  h e l d  t h a t  where  a  d e f e n d a n t  p r o v e s  

c o m p a r a t i v e  n e g l i g e n c e ,  t h e  p l a i n t i f f  s h o u l d ,  n e v e r t h e l e s s ,  

r e c o v e r  a l l  o f  h i s  c o s t s .  F l o r i d a  E a s t  C o a s t  Ra i lway  Co. v .  

Hun t ,  322 So.2d 68 ( F l a .  3d DCA 1 9 7 5 ) ;  S p i c u g l i a  v. Green, 302 

So.2d 772 (F la .  2d DCA 1974) ;  Blaw-Knox Food & Chemical Equipment 

Corp. v.  Holmes, 348 So.2d 604 (F l a .  4 th  DCA 1977). 

I t  was even h e l d  t h a t  where t h e  j u r y  found neg l igence  

bu t  awarded no damages f o r  t h e  c l a i m e d  i n j u r i e s ,  t h e  p l a i n t i f f  

was t h e  s o l e  p a r t y  e n t i t l e d  t o  recover  c o s t s .  Upson v.  H a z e l r i g ,  

444 So.2d 1127 ( F l a .  3d DCA 1984). See 20 Am.Jur.2d § 15 Cos t s ,  

w h e r e i n  i t  s t a t e s  ". . . i n  t h e  a b s e n c e  o f  some s t a t u t o r y  

a u t h o r i z a t i o n  t h e  c o u r t  i s  wi thout  power t o  make an apportionment 

of  c o s t s  based upon t h e  f a c t  t h a t  t h e  p r e v a i l i n g  p a r t y  has  f a i l e d  

i n  a  p a r t  of h i s  c la ims . . . . 11 

Reason ing  f rom t h e  f o r e g o i n g  a u t h o r i t i e s  and from t h e  

express  language of F l o r i d a  S t a t u t e  § 768 .56 ,  i t  u n q u e s t i o n a b l y  

fo l lows  t h a t  t h e  F o l t a s  were t h e  " p r e v a i l i n g  p a r t i e s "  e n t i t l e d  t o  

a t t o r n e y ' s  f e e s .  The F o l t a s  s u e d  each  o f  t h e  d e f e n d a n t s  f o r  

medical  m a l p r a c t i c e  and recovered a  money judgment a g a i n s t  a l l  of  
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them. The f a c t  t h a t  e a c h  de fendan t  was n o t  h e l d  l i a b l e  f o r  - a l l  

of  t h e  F o l t a s '  c l a i m s  does n o t  change t h e i r  s t a t u s  a s  " p r e v a i l i n g  

p a r t i e s  ." 
I n  r e a c h i n g  h i s  d e c i s i o n ,  t h e  t r i a l  judge  was i n f l u -  

enced by t h e  p o r t i o n  of  t h e  s t a t u t e  which s t a t e s  : 

When t h e r e  i s  more  t h a n  one p a r t y  on one  o r  
b o t h  s i d e s  o f  a n  a c t i o n ,  t h e  c o u r t  s h a l l  
a l l o c a t e  i t s  award  of  a t t o r n e y ' s  f e e s  among 
p r e v a i l i n g  p a r t i e s  and t a x  such  f e e s  a g a i n s t  
n o n p r e v a i  l i n g  p a r t i e s  i n  accordance  w i t h  t h e  
p r i n c i p l e s  of e q u i t y .  

I t  i s  a p p a r e n t  t h a t  t h i s  s t a t u t e  a l l o w s  e q u i t a b l e  p r i n c i p l e s  t o  

come i n t o  p l a y  s o l e l y  where a n  a l l o c a t i o n  of  f e e s  mus t  b e  made 

b e t w e e n  m u l t i p l e  p l a i n t i f f s  i n t e r  - s e  o r  between m u l t i p l e  defen-  

d a n t s  i n t e r  - s e .  However ,  t h e  s t a t u t e  does n o t  a u t h o r i z e  e q u i t -  

a b l e  a p p o r t i o n m e n t  o f  f e e s  b e t w e e n  p l a i n t i f f s  a n d  d e f e n d a n t s .  

Thus, where t h e  p l a i n t i f f  i s  t h e  p r e v a i l i n g  p a r t y  and  t h e r e  a r e  

f o u r  d e f e n d a n t s ,  t h e  c o u r t  c a n  i n v o k e  e q u i t a b l e  p r i n c i p l e s  i n  

d e t e r m i n i n g  what p e r c e n t a g e  of  a l l  of t h e  p l a i n t i f f ' s  f e e s  w i l l  

b e  a s s e s s e d  a g a i n s t  e a c h  d e f e n d a n t .  E q u i t y  cannot  be  invoked ,  

however,  t o  p r e v e n t  t h e  p l a i n t i f f  f rom r e c o v e r i n g  100% o f  h i s  

r e a s o n a b l e  f e e s .  

Any o t h e r  i n t e r p r e t a t i o n  i s  c o n t r a r y  t o  p r e s e n t  F l o r i d a  

law and i t  would l e a d  t o  s e v e r a l  a b s u r d  r e s u l t s .  F o r  e x a m p l e ,  

p a r t i e s  t o  a n y  l a w s u i t  may p l e a d  i n  t h e  a l t e r n a t i v e  under  t h e  

F l o r i d a  Rules of  C i v i l  Procedure  (Rule 1 . 1  1 0 ) .  The t r i a l  c o u r t ' s  

i n t e r p r e t a t i o n  of t h e  s t a t u t e  would mean t h a t  a  p r e v a i l i n g  p a r t y  

p l a i n t i f f  s h o u l d  b e  d e n i e d  f e e s  w h e r e  h e  h a s  p l e a d e d  i n  t h e  
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a l t e r n a t i v e  because h e  d id  not  p r e v a i l  on one of t h e  a l t e r n a t i v e  

c la ims .  This i s  no t  only i l l o g i c a l  b u t  i t  a l s o  c o n f l i c t s  w i t h  

t h e  i n t e n t  of Rule 1 .110. 

Such an i n t e r p r e t a t i o n  would a l s o  r e q u i r e  a  p l a i n t i f f  

t o  v e r i f y  each e l emen t  of  damage c l a i m e d  p r i o r  t o  f i l i n g  s u i t  

even where a  p h y s i c i a n  a d m i t s  m a l p r a c t i c e  o r  r u n  t h e  r i s k  of 

paying f e e s  t o  t h e  g u i l t y  phys ic ian .  I n  a d d i t i o n ,  t h e  a t t o r n e y ' s  

f e e s  owed t o  t h e  p h y s i c i a n  might  b e  more t h a n  t h e  judgment 

en t e red  a g a i n s t  him on t h e  l i a b i l i t y  c la im.  This i s  p a r t i c u l a r l y  

t r u e  where t h e r e  a r e  m u l t i p l e  defendants .  

Even i f  t h e  Eleventh C i r c u i t  i s  c o r r e c t  t h a t  t h i s  c a s e  

i n v o l v e s  d i s t i n c t  and u n r e l a t e d  i n c i d e n t s ,  s u c h  would n o t  

p rec lude  t h e  H o s p i t a l ' s  l i a b i l i t y  f o r  a t t o r n e y s  f e e s .  

T h i s  i s  f u l l y  s u p p o r t e d  by t h e  c a s e s  which ho ld  t h a t  

where a  countercla im i s  f i l e d  and both p a r t i e s  a r e  s u c c e s s f u l  on 

t h e i r  a f f i r m a t i v e  c l a ims ,  t h e  " p r e v a i l i n g  pa r ty"  i s  deemed t o  be 

t h e  n e t  w inne r  when t h e  d u s t  s e t t l e s .  S h a r p e  v .  Ceco Corp . ,  

( F l a .  DCA Kendall East  E s t a t e s ,  Inc .  v. 

Banks,  386 So.2d 1245 ( F l a .  3d DCA 1 9 8 0 ) ;  K i r o u  v .  Oceans ide  

P l a z a  Condominium A s s o c i a t i o n ,  I n c . ,  ( F l a  3d DCA 

1983) .  See  a l s o  Fernandez  v .  Hendry T r a c t o r  Co. ,  406 So.2d 

1213 (F la .  3d DCA 1981). 

C l e a r l y ,  t h e  p u r p o s e  of t h e  s t a t u t e  i s  t o  d i scourage  

n o n m e r i t o r i o u s  m e d i c a l  m a l p r a c t i c e  a c t i o n s  and n o t  s i m p l y  t o  

compensa te  p a r t i e s  who p r e v a i l  on p o r t i o n s  o f  t h e i r  c a s e  f o r  

t h e i r  a t t o r n e y s  f e e s .  The o n l y  l o g i c a l  way t o  c a r r y  o u t  t h i s  

p u r p o s e  i s  t o  ho ld  t h a t  i f  a  p l a i n t i f f  proves m a l p r a c t i c e ,  h e  i s  
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e n t i t l e d  t o  a l l  of h i s  f ees  and t h e  defendant ge t s  no fees  even 

though p l a i n t i f f  was n o t  s u c c e s s f u l  on a l l  c l a i m s .  Medical 

m a l p r a c t i c e  a s  w e l l  a s  t h e  i s s u e  of who i s  r e s p o n s i b l e  f o r  a  

p a r t i c u l a r  por t ion  of t h e  malpract ice i s  ex t remely  d i  f f i  c u l t  t o  

prove, p a r t i c u l a r l y  where many profess ionals  were involved i n  t h e  

ca re  and treatment of a  p a t i e n t .  A p a t i e n t  should be al lowed t o  

j o i n  a l l  g u i l t y  p a r t i e s  and s o r t  o u t  t h e  extent  of t h e i r  g u i l t  

without f e a r  of having t o  pay a t torneys  f ees .  

B.  The H o s p i t a l  Did Not P r e v a i l  on Four S e v e r a b l e  D i s t i n c t  
Claims. 

As no ted  under  s u b s e c t i o n  A, we b e l i e v e  t h a t  we were 

t h e  p r e v a i l i n g  pa r ty  aga ins t  t h e  Hosp i t a l  under  F l o r i d a  law and 

t h a t  t h e  number of c l a ims  which i t  p r e v a i l e d  on i s  i r r e l e v a n t  

because t h e  ju ry  found i t  g u i l t y  of m a l p r a c t i c e  and awarded t h e  

p l a i n t i f f s  an a f f i rma t ive  money judgment. However, i f  t h i s  Court 

deems numbers t o  be important ,  then we submit  t h a t  t h e  Eleventh  

Ci rcu i t  has erroneously ca lcu la ted  t h e  numbers. 

M r .  Fo l t a  was in ju red  over s e v e r a l  p a r t s  of h i s  body i n  

a  motorcycle  a c c i d e n t  and h e  was t a k e n  t o  t h e  H o s p i t a l  f o r  

t r e a t m e n t  of  a l l  of  h i s  i n j u r i e s .  The m a l p r a c t i c e  o c c u r r e d  

w i t h i n  t h e  course and scope of h i s  o v e r a l l  treatment a r i s i n g  out 

of t h e  a c c i d e n t ,  i . e . ,  i t  a r o s e  o u t  of  t h e  same s e r i e s  of  

connected t r ansac t ions .  

As evidenced by t h e  v e r d i c t  form, M r .  Fo l t a  su f fe red  

t h r e e  i n j u r i e s  a t  t h e  H o s p i t a l  - an i n j u r y  t o  h i s  h i p ,  t o  h i s  

neck and t o  h i s  f o o t .  The j u r y  de termined t h a t  a  H o s p i t a l  

employee, D r .  B e r j e ,  caused t h e  h i p  i n j u r y  and t h a t  a n o t h e r  
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H o s p i t a l  employee, a  p h y s i c a l  t h e r a p i s t ,  was a  l e g a l  cause  of t h e  

neck i n j u r y .  Thus,  i t  i s  c l e a r  t h a t  t h e  H o s p i t a l  c aused  two o u t  

o f  t h e  t h r e e  i n j u r i e s  s u f f e r e d  by M r .  F o l t a .  The f a c t  t h a t  t h e  

H o s p i t a l  d i d  no t  appear  on t h e  judgment a s  b e i n g  l i a b l e  f o r  D r .  

B e r j  e  i s  e s s e n t i a l l y  i r r e l e v a n t  because  t h e  j u r y  p r o p e r l y  found 

t h e  H o s p i t a l  g u i l t y  on t h e  v e r d i c t .  The sums awarded were  

p r o m p t l y  p a i d  and t h i s  o b v i a t e d  t h e  n e c e s s i t y  o f  h a v i n g  t o  

c o r r e c t  t h e  judgment. 

We b e l i e v e  t h a t  t h e  E l e v e n t h  C i r c u i t  should  n o t  have 

cons idered  t h i s  c a s e  from t h e  s t a n d p o i n t  o f  how many c o r p o r a t e  

employees  we re  s u e d  and how many o f  them were  found  n o t  

n e g l i g e n t .  Under F l o r i d a  law,  t h e  a c t  of an agent  o r  employee i s  

deemed t h e  a c t  o f  t h e  C o r p o r a t i o n .  A t l a n t i c  Cyl inder  Corp. v.  

H e t n e r ,  438 So.2d 922 ( F l a .  1s t  DCA 1 9 8 3 ) .  T h u s ,  s i n c e  t h e  

C o r p o r a t i o n  w a s  found  g u i l t y  o f  c a u s i n g  two ou t  of M r .  F o l t a ' s  

t h r e e  i n j u r i e s ,  i t  cannot  under any l o g i c a l  a n a l y s i s  b e  deemed a  

p r e v a i l i n g  p a r t y .  

We a l s o  c o n t e n d  t h a t  t h e  E l e v e n t h  C i r c u i t  ' s 

c h a r a c t e r i z a t i o n  of  t h e  c la ims a s  s e p a r a t e  and a b l e  t o  form t h e  

b a s i s  of f i v e  d i f f e r e n t  l a w s u i t s  i s  i n c o r r e c t .  

Under F l o r i d a  law,  i f  a  pe rson  sues  a  co rpo ra t i on  f o r  a  

p a r t i c u l a r  i n j  u r y  a l l e g e d l y  caused by an employee and l o s e s ,  h e  

c a n n o t  s u e  t h e  c o r p o r a t i o n  a  s e c o n d  t i m e  by a s s e r t i n g  t h a t  

a n o t h e r  employer  o r  d e p a r t m e n t  migh t  h a v e  a l s o  c o n t r i b u t e d  t o  

t h a t  same i n j u r y .  The d o c t r i n e s  o f  r e s  j u d i c a t a  c o l l a t e r a l  

e s t o p p e l  and p r o h i b i t i n g  s p l i t t i n g  causes  of a c t i o n  r e q u i r e  t h a t  

a l l  c a u s e s  o f  a c t i o n  a r i s i n g  o u t  o f  t h e  same t r a n s a c t i o n  o r  
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o c c u r r e n c e  be  b r o u g h t  i n  one  a c t i o n .  Cf.  V a r i e t y  C h i l d r e n s  

H o s p i t a l  v .  M t .  S ina i  Hosp i t a l  of Grea te r  Miami, Inc . ,  448 So.2d 

546 (F la .  3rd DCA 1984). Thus, f o r  example, a  co rpora t ion  cannot 

be  sued by a  p a r t i c u l a r  p l a i n t i f f  f o r  a  p a r t i c u l a r  i n j u r y  on t h e  

t h e o r y  of n e g l i g e n t  m a n u f a c t u r e  i n  one  s u i t  and t h e n  on t h e  

theory  of neg l igen t  design i n  another  s u i t  . 
A s  n o t e d  i n  t h e  Res t a t emen t  of Judgmen t s ,  2 d ,  §24 

comment d :  

S u c c e s s i v e  a c t s  o r  events  a s  t r a n s a c t i o n  
o r  c o n n e c t e d  s e r i e s  ; c o n s i d e r a t i o n s  of 
b u s i n e s s  p r a c t i c e .  When a  defendant i s  
accused of s u c c e s s i v e  b u t  n e a r l y  s i m u l -  
t a n e o u s  a c t s ,  o r  a c t s  which though 
o c c u r r i n g  o v e r  a  p e r i o d  o f  t i m e  were 
s u b s t a n t i a l l y  of  t h e  same s o r t  and 
s i m i l a r l y  m o t i v a t e d ,  f a i r n e s s  t o  t h e  
d e f e n d a n t  a s  w e l l  a s  t h e  p u b l i c  con- 
venience may r e q u i r e  t h a t  t h e y  be  d e a l t  
with i n  t h e  same a c t i o n .  

The i l l u s t r a t i o n  p r o v i d e d  by t h e  Res t a t emen t  i s  a l s o  

i n s t r u c t i v e  i n  t h i s  connect ion:  

I l l u s t r a t i o n s : .  . . . 
5. A b r i n g s  an  a c t i o n  a g a i n s t  B 

Co., a  s t r e e t  r a i l w a y  company, a l l e g i n g  
t h a t  t h e  motorman was n e g l i g e n t  i n  
s t a r t i n g  t h e  c a r  w h i l e  A was a l i g h t i n g  
and t h a t  a s  a  r e s u l t  A b r o k e  h i s  arm. 
A f t e r  a  v e r d i c t  and judgment f o r  A ,  A 
b r i n g s  a  new a c t i o n  a g a i n s t  B Co. 
a l l e g i n g  t h a t  a f t e r  a l i g h t i n g  from t h e  
c a r  h e  f e l l  i n t o  a  t r e n c h  n e g l i g e n t l y  
l e f t  by B Co., bes ide  t h e  road  and b roke  
h i s  l e g .  The a c t i o n  i s  precluded.  

I t  i s  c l e a r  from t h e  i l l u s t r a t i o n  t h a t  where two employees c a u s e  

d i f f e r e n t  i n j u r i e s  i n v o l v i n g  s u c c e s s i v e  a c t s ,  t h e  co rpora t ion  

must be sued by t h e  p l a i n t i f f  f o r  both i n  one s u i t  o r  be  f o r e v e r  

precluded from su ing .  
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I n  t h e  p r e s e n t  c a s e  t h e  v e r d i c t  form i s  d iv ided  i n t o  

t h e  t h r e e  i n j u r i e s  s u f f e r e d  a s  a  r e s u l t  o f  one c o u r s e  o f  t r e a t -  

ment .  Under t h e  s e c t i o n  i n v o l v i n g  t h e  n e c k ,  two h o s p i t a l  

employees a r e  l i s t e d .  One was found g u i l t y  and one  n o t  g u i l t y .  

C l e a r l y ,  t h e  p l a i n t i f f  r e c e i v e d  an a f f i r m a t i v e  judgment a g a i n s t  

t h e  H o s p i t a l  and was t h e  p r e v a i l i n g  p a r t y  a s  t o  t h e  neck  i n j u r y .  

Two s e p a r a t e  s u i t s  a g a i n s t  t h e  H o s p i t a l  s i m p l y  could  no t  have 

been f i l e d .  

The same a n a l y s i s  a p p l i e s  t o  t h e  h i p  i n j u r y .  One 

h o s p i t a l  employee was e x o n e r a t e d  and one  was found 100% 

n e g l i g e n t .  Again, s e p a r a t e  s u i t s  could no t  have been f i l e d .  

I n  a d d i t i o n ,  s i n c e  t h e  h i p ,  neck  and f o o t  i n j u r i e s  

r e s u l t e d  from one  c o u r s e  of t r e a t m e n t ,  i nvo lv ing  s u c c e s s i v e  and 

connected t r a n s a c t i o n s  a l l  had t o  be brought i n  one s u i t .  Thus ,  

each c la im was no t  s o  s e p a r a t e  and d i s t i n c t  a s  t o  j u s t i f y  i t s  own 

independent c la im f o r  a t t o r n e y s  f e e s .  I n  any e v e n t ,  even i f  some 

of t h e  c la ims could have been f i l e d  i n  s e p a r a t e  a c t i o n s  (which we 

d e n y ) ,  t h e  f a c t  i s  t h a t  a l l  we re  t r i e d  i n  one  a c t i o n  and t h e  

p l a i n t i f f s  p r e v a i l e d  when t h e  dus t  s e t t l e d .  

QUESTION 2 

Second ,  does  a  t r i a l  c o u r t  h a v e  
j u r i s d i c t i o n  t o  award a t t o r n e y ' s  f e e s  
p u r s u a n t  t o  5 7 6 8 . 5 6  when t h e  f i n a l  
judgment en t e r ed  i n  t h e  c a s e  f a i l s  t o  
e x p r e s s l y  r e s e r v e  j u r i s d i c t i o n  t o  
make such an award? 

While we b e l i e v e  t h a t  t h e  answer t o  t h e  ques t i on  should  

be "yes" ,  under F l o r i d a  law t h e  F o l t a s  may s t i l l  p r e v a i l  even i f  

t h e  c o u r t  i s  i n c l i n e d  t o  answer t h e  q u e s t i o n  d i f f e r e n t l y .  A s  we 
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w i l l  d i s c u s s  i n  d e t a i l  below, i f  t h e  i s s u e  i s  deemed p rocedura l  

under F l o r i d a  law ( a s  opposed t o  s u b s t a n t i v e )  t h e  f e d e r a l  c o u r t s  

a r e  bound t o  f o l l o w  f e d e r a l  p r o c e d u r a l  r u l e s  on t h i s  i s s u e .  

Under t h e  f e d e r a l  p rocedure ,  j u r i s d i c t i o n  need n o t  be rese rved  i n  

t h e  judgment. 

I n  a d d i t i o n ,  t h e  i s s u e  was t r i e d  by consent  and none of 

t h e  defendants  ob j ec t ed  on t h i s  ground. A c c o r d i n g l y ,  i t  i s  o u r  

p o s i t i o n  t h a t  t h e  i s s u e  was waived. 

A .  J u r i s d i c t i o n  Need Not Be Rese rved  Under F l o r i d a  S t a t u t e  § 
768.56. 

An a n a l y s i s  o f  t h e  c a s e s  i n  F l o r i d a  d e a l i n g  wi th  t h e  

r e s e r v a t i o n  of j u r i s d i c t i o n  t o  award a t t o r n e y s  f e e s  a p p e a r s  a t  

f i r s t  b l u s h  t o  l e a d  t o  a  v a r i e t y  of  i n c o n s i s t e n t  r e s u l t s .  We 

b e l i e v e  t h a t  t h i s  i s s u e  i s  pu re ly  p rocedura l  and t h a t  t h i s  Cour t  

s h o u l d  a d o p t  a  r u l e  s i m i l a r  t o  t h a t  adopted by t h e  Supreme Court 

of t h e  United S t a t e s  which h e l d  t h a t  i n  a l l  cases  where a t t o r n e y s  

f e e s  a r e  a u t h o r i z e d  by s t a t u t e ,  an  e x p r e s s  r e s e r v a t i o n  o f  

j u r i s d i c t i o n  i s  n o t  r e q u i r e d .  - See  Whi te  v .  New Hampshire  

Depar tment  o f  Employment S e c u r i t y ,  455 U.S. 445 (1 982) ; Knighton 

v .  W a t k i n s ,  616 F.2d 795 (5 th  C i r .  1980);  Rothenberg v.  S e c u r i t y  

Management Co., I n c . ,  677 F.2d 64 (11th  C i r .  1982).  

I n  W h i t e ,  s u p r a ,  t h e  p l a i n t i f f  f i l e d  a  m o t i o n  f o r  

a t t o r n e y ' s  f e e s  p u r s u a n t  t o  42 U.S.C. § 1988 f o u r  and one-half  

months a f t e r  t h e  e n t r y  of  a  f i n a l  consent  judgment. Sec t ion  1988 

p r o v i d e s  f o r  awards of a t t o r n e y ' s  f e e s  t o  a  " p r e v a i l i n g  par ty . "  

The d i s t r i c t  c o u r t  awarded f e e s  and t h e  F i r s t  C i r c u i t  r eversed  on 

t h e  ground t h a t  a  motion f o r  a t t o r n e y ' s  f e e s  i s  a  motion t o  a l t e r  
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o r  amend t h e  judgment and pursuant  t o  Rule 5 9 ( e ) ,  Fed.R.Civ.P., 

such motion must be f i l e d  wi th in  10 days a f t e r  t h e  e n t r y  of t h e  

judgment .  The Supreme Court reversed  t h e  F i r s t  C i r c u i t  and h e l d  

t h a t  t h e  mot ion  f o r  a t t o r n e y ' s  f e e s  was p r o p e r l y  b e f o r e  t h e  

d i s t r i c t  c o u r t .  I n  i t s  op in ion ,  t h e  Supreme Court approved t h e  

F i f t h  C i r c u i t ' s  d e c i s i o n  i n  Knighton  v .  Watkins, 616 F.2d 795, 

797 (5 th  C i r .  1980): 

" [ A ]  mot ion  f o r  a t t o r n e y ' s  f e e s  i s  
u n l i k e  a  motion t o  a l t e r  o r  amend a  
judgment .  I t  does  n o t  imp ly  a  
change i n  t h e  judgment, b u t  mere ly  
s e e k s  what i s  due b e c a u s e  o f  t h e  
judgment. [ c i t a t i o n  omi t t ed ] .  

(455 U.S. a t  452). 

The Supreme Cour t  emphasized t h a t  w h i l e  t h e r e  i s  no 

j u r i s d i c t i o n a l  t ime l i m i t  f o r  f i l i n g  t h e  motion,  a  d i s t r i c t  cour t  

h a s  d i s c r e t i o n  t o  deny a  mot ion  which i s  d i l a t o r y  i f  p r e j u d i c e  

e x i s t s  t o  t h e  opposing p a r t y .  

I n  R o t h e n b e r g ,  s u p r a ,  t h i s  Cour t  a p p l i e d  White  i n  

r e v e r s i n g  t h e  d i s t r i c t  c o u r t ' s  d e n i a l  of a  motion f o r  a t t o r n e y ' s  

f e e s  s o u g h t  p u r s u a n t  t o  a  Georg ia  s t a t u t e .  The mot ion  f o r  

a t t o r n e y ' s  f e e s  had been f i l e d  a f t e r  t h e  n o t i c e  of appea l .  

This  same a n a l y s i s  can  b e  j u s t i f i e d  u n d e r  F l o r i d a ' s  

r u l e s  governing pos t  t r i a l  motions. 

I n  t h e  e v e n t  t h i s  Cour t  d e c l i n e s  t o  a d o p t  a  com- 

prehens ive  r u l e  of procedure ,  then  t h e r e  i s  another  r a t i o n a l  way 

t o  approach t h e  problem. I t  i s  our  p o s i t i o n  t h a t  where a  s t a t u t e  
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i s  mandatory -as opposed t o  d i s c r e t i o n a r y  - i n  awarding a t t o r n e y s  

f e e s  and where t h e  s t a t u t e  does  n o t  e x p r e s s l y  r e q u i r e  t h e  

r e s e r v a t i o n  of j u r i s d i c t i o n  o r  t h e  i n c l u s i o n  of t h e  award i n  t h e  

judgment ,  t h e n  a t t o r n e y ' s  f e e s  - l i k e  c o n t r i b u t i o n  - can  b e  

handled a f t e r  f i n a l  judgment w i t h o u t  an  e x p r e s s  r e s e r v a t i o n  o f  

j u r i s d i c t i o n  .This r a t i o n a l e  was adopted by t h e  Third  D i s t r i c t  i n  

Young v .  A l t e n h a u s ,  448 So.2d 1039 (F l a .  3rd DCA 1983) p o r t i o n s  

quashed  on o t h e r  grounds,  Young v .  Al tenhaus ,  - So.2d - 10 FLW 252 

(F la .  May 2 ,  1985). I n  Young, t h e  Third  D i s t r i c t  he ld  t h a t  under 

F l o r i d a ' s  Med ica l  M a l p r a c t i c e  S t a t u t e  9768.56 - which i s  s i l e n t  

a s  t o  r e s e r v a t i o n  of j u r i s d i c t i o n  - t h e r e  need n o t  b e  a  r e s e r -  

v a t i o n  o f  j u r i s d i c t i o n .  The f i r s t  r e a s o n  g i v e n ,  which i s  

a p p l i c a b l e  h e r e ,  was t h a t  : 

". . . t h e  language  of s e c t i o n  768.56(1) i s  
mandatory: ". . . t h e  c o u r t  s h a l l  award 
a  reasonable  f e e  t o  t h e  p r e v a i l i n g  p a r t y .  

1 1' . . .  
The Cour t  a l s o  n o t e d  t h a t  ". . . t he  purpose of t h e  s t a t u t e  [ i s ]  

remedial  and . . .it should be construed l i b e r a l l y  t o  e f f e c t u a t e  

t h a t  purpose. " 

I n  H a r t f o r d  A c c i d e n t  and Indemni ty  Co. v .  Smith,  366 So.2d 456 

( F l a .  4 t h  DCA 1 9 7 9 ) ,  t h e  F o u r t h  D i s t r i c t  r e v e r s e d  an award of 

a t t o r n e y ' s  f e e s  en t e red  a f t e r  judgment where j u r i s d i c t i o n  was no t  

rese rved  i n  t h e  judgment t o  award such f e e s .  

" S i n c e  t h e  s t a t u t e  which ~ r o v i d e s  a t t o r n e v ' s  f e e s  
i n  c a s e s  s u T  a s t h i s  r e q u i r e s  t h e  a w a r d o f  
a t t o r n e y ' s  f e e s  t o  be inc luded  i n  t h e  judgment t h e  

- .  - - - 
Cour t  had t o  make t h e  f e e s  a    art of t h e  iudszment 
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o r  a t  l e a s t  r e s e r v e  j u r i s d i c t i o n  t o  award t h e  f e e s  
upon motion and proof .  § 627.428. . ." (emphasis 
supp l i ed )  . 

A s i m i l a r  a n a l y s i s  was made i n  Arceneaux v .  M e r r i l l  

Lynch,  P i e r c e ,  Fenner  & S m i t h ,  , 595 F. Supp. 1 7 1  (MD. F l a )  . 
There,  t h e  defendants  argued t h a t  a t t o r n e y ' s  f e e s  were improperly 

awarded under t h e  F l o r i d a  S e c u r i t i e s  Act § 517.211 (6) because t h e  

motion was f i l e d  a f t e r  t h e  F i n a l  Judgment was en te red .  

The c o u r t  s t a t e d  t h a t  t h e  c l e a r e s t  r a t i o n a l e  f o r  t h e  

r u l e  r e q u i r i n g  a  r e s e r v a t i o n  of j u r i s d i c t i o n  was enunciated i n  

H a r t f o r d ,  s u p r a  i . e . ,  t h a t  t h e  s t a t u t e  r e q u i r e d  f e e s  t o  b e  

i n c l u d e d  i n  t h e  judgment o r  t h a t  j u r i s d i c t i o n  b e  reserved  f o r  

t h a t  purpose.  The c o u r t  r e j e c t e d  t h e  argument t h a t  j u r i s d i c t i o n  

had t o  be reserved pursuant  t o  t h e  s t a t u t e  be fo re  i t  because,  

" t h e  s t a t u t e  i n v o l v e d  i n  t h e  i n s t a n t  
c a s e ,  however ,  makes no such  
p rov i s ion .  " 

See a l s o  Golub v .  Golub ,  336 So.2d 693 ( F l a .  2nd DCA 1976)  

w h e r e i n  t h e  c o u r t  h e l d  t h a t  I' [ I ] t  was no t  necessary  t o  r e s e r v e  

j u r i s d i c t i o n  o v e r  c o s t s  i n  o r d e r  t o  e n t e r  a s u b s e q u e n t  o r d e r  

t a x i n g  c o s t s  i n  f a v o r  o f  t h e  s u c c e s s f u l  p a r t y .  I1 

Without ever c i t i n g  i t s  d e c i s i o n  i n  Har t fo rd ,  sup ra  and 

w i t h o u t  a d d r e s s i n g  t h e  i s s u e  of t h e  mandatory  n a t u r e  of  t h e  

Med ica l  M a l p r a c t i c e  S t a t u t e  § 768.56,  and t h a t  i t  does  n o t  

r e q u i r e  a  r e s e r v a t i o n  o f  j u r i s d i c t i o n ,  t h e  F o u r t h  D i s t r i c t  i n  

North  Broward H o s p i t a l  D i s t r i c t  v .  F i n k e l s t e i n  456 So.2d 498 

( F l a .  4 t h  DCA 1984)  s i m p l y  h e l d  t h a t  t h e  F i n a l  Judgment must  

r e s e r v e  j u r i s d i c t i o n  f o r  t h a t  purpose. 
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An examina t ion  of t h e  C o u r t ' s  op in ion  r e v e a l s  t h a t  t h e  

t h r e e  d e c i s i o n s  i t  r e l i e d  upon were  d o m e s t i c  r e l a t i o n s  c a s e s ,  

where an award of f e e s  i s  d i s c r e t i o n a r y  by s t a t u t e .  

Based upon t h e  f o r e g o i n g ,  we r e s p e c t f u l l y  urge t h e  

Court t o  adopt a  p rocedura l  r u l e  applying t o  a l l  c a s e s  i n v o l v i n g  

a  s t a t u t o r y  award o f  a t t o r n e y ' s  f e e s  which would no t  r e q u i r e  a  

r e s e r v a t i o n  of  j u r i s d i c t i o n .  I n  t h e  a l t e r n a t i v e ,  t h i s  Court  

s h o u l d  h o l d  t h a t  where  t h e  s t a t u t e  i s  s i l e n t  on t h e  i s s u e  and 

where  t h e  g r a n t  of f e e s  i s  manda to ry ,  a  r e s e r v a t i o n  of  

j u r i s d i c t i o n  i s  not  r equ i r ed .  

B. The I s s u e  i s  Procedural  Rather  Than Subs tan t ive .  

I n  t h e  u n l i k e l y  e v e n t  t h a t  t h i s  c o u r t  determines t h a t  

t h e  c o r r e c t  answer t o  t h e  second ques t ion  i s  "no", t h e n  i t  i s  o f  

c r i t i c a l  i m p o r t a n c e  t o  t h i s  c a s e  t o  d e f i n e  whether t h e  r u l e  i n  

F l o r i d a  i s  s u b s t a n t i v e  o r  p rocedura l .  

I n  Lumbermens Mutual Casual ty  Company v. Renuart-Bailey- 

Chee ly  Lumber & Supp ly  Co., 392 F2d 556 ( 5 t h  C i r .  1 9 6 8 ) ,  t h e  

F i f t h  C i r c u i t  h e l d  t h a t  F l o r i d a  S t a t u t e  5 627.01 27 ,  which 

a u t h o r i z e s  f e e s  i n  s u c c e s s f u l  s u i t s  by a n  i n s u r e d  a g a i n s t  h i s  

i n s u r e r ,  should be  enforced i n  f e d e r a l  c o u r t .  However, t h e  F i f t h  

C i r c u i t  a l s o  h e l d  t h a t  : 

"We do no t  cons ider  t h i s  c o u r t  bound by 
t h e  p r o c e d u r a l  d i r e c t i o n  o f  t h e  
F l o r i d F  a p p e l l a t e  
c o u r t  s h a l l  a d j u d g e  t h e  f e e  on 
appeal ."  
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I n  t h e  p re sen t  c a s e ,  F l o r i d a  S t a t u t e  § 768.56 i s  s i l e n t  

a s  t o  whe the r  j u r i s d i c t i o n  must be  r e s e r v e d .  Any s u c h  r u l e  

adop ted  by t h i s  Court would c l e a r l y  be procedura l  and a p p l i c a b l e  

only  t o  t h e  s t a t e  c o u r t s  of F lo r ida .  The i s s u e  s i m p l y  i n v o l v e s  

how a  c l a i m  may b e  p r e s e r v e d  i n  a  F l o r i d a  c o u r t  which i s  under 

t h e  j u r i s d i c t i o n  of t h i s  Court.  There i s  no compell ing reason t o  

a t tempt  t o  govern how f e d e r a l  c o u r t s  r e s e r v e  o r  d i v e s t  themselves 

of j u r i s d i c t i o n  i n  a  c a s e .  I n  f a c t ,  i f  s u c h  a  r u l e  i s  deemed 

s u b s t a n t i v e  i t  would change t h e  p r e s e n t  f e d e r a l  r u l e  i n  d i v e r s i t y  

cases .  

C .  The I s s u e  was Waived. 

I t  i s  u n c o n t r o v e r t e d  t h a t  none of t h e  defendants  ever  

o b j e c t e d  t o  t h e  h e a r i n g  on f e e s  o r  t o  c o n s i d e r a t i o n  of  t h e  

i s s u e  of  f e e s  by t h e  d i s t r i c t  j u d g e  on t h e  ground t h a t  

j u r i s d i c t i o n  was n o t  r e s e r v e d  i n  t h e  judgment .  The i s s u e  of  

a t t o r n e y ' s  f e e s  was t r i e d  by consen t .  Thus, i f  t h e  r e s e r v a t i o n  

of j u r i s d i c t i o n  i s  n o t  deemed a  m a t t e r  o f  s u b j e c t  m a t t e r  

j u r i s d i c t i o n  unde r  F l o r i d a  l aw ,  t h e n  i t  was waived. We do no t  

b e l i e v e  t h a t  a  r e s e r v a t i o n  of  j u r i s d i  c t i o n  f o r  a t t o r n e y ' s  f e e s  

n e c e s s a r i l y  h a s  t o  b e  grounded i n  t h e  t r i a l  c o u r t ' s  s u b j e c t  

ma t t e r  j u r i s d i c t i o n .  

CONCLUSION 

Based upon t h e  fo rego ing ,  it i s  r e s p e c t f u l l y  submit ted 

t h a t  both ques t ions  be answered a s  urged by t h e  F o l t a s .  
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