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STATEMENT O F  THE CASE 

D e f e n d a n t s  appealed t h e  f i n a l  judgment ( R 5 9 - 6 0 ,  

A 1 1 - 1 2 )  of t h e  c i r c u i t  court en t e r ed  upon a j u r y  

v e r d i c t  ( R 4 2 ) ,  f o l l o w i n g  t h e  c i r c u i t  cour t ' s  d e n i a l  

of t h e i r  m o t i o n s  for  directed v e r d i c t  ( T r .  p . 4 0 8 ) ,  

judgment n o t w i t h s t a n d i n g  t h e  v e r d i c t ,  and n e w  t r i a l  

( R 5 6 ) .  T h e  D i s t r i c t  C o u r t  of A p p e a l ,  F i r s t  

D i s t r i c t ,  reversed and remanded for  a n e w  t r i a l ,  

c e r t i f y i n g  as  of g rea t  p u b l i c  importance t h e  

q u e s t  ion :  

I N  THE ABSENCE O F  SUBSTANTIAL REASONS A R I S I N G  
FROM EXCEPTIONAL CIRCUMSTANCES SHOWN TO E X I S T  
I N  THE PARTICULAR CASE,  IS I T  AN ABUSE OF 
D I S C R E T I O N  FOR A T R I A L  COURT TO EMPLOY A J U R Y  
S E L E C T I O N  PROCEDURE I N  WHICH SOME BUT NOT ALL 
P R O S P E C T I V E  JURORS ARE SWORN FOR THE PURPOSE O F  
P R O H I B I T I N G  THE E X E R C I S E  OF PEREMPTORY 
CHALLENGES TO BACKSTRIKE SUCH J U R O R S ?  



STATEMENT OF FACTS 

Video  s t a t e s  t h e  f a c t s  n e c e s s a r y  f o r  t h e  c o n s i d e r a t i o n  o f  

t h e  lower c o u r t s '  d e c i s i o n s  d e n y i n g  i ts m o t i o n  f o r  a d i r e c t e d  

v e r d i c t ,  wh i ch  f a c t s  are o m i t t e d  f r o m  M r .  T e d d e r ' s  b r i e f .  

V ideo  w a s  begun by Rex H .  Moore and h i s  s o n  ~ i k e  Moore. 

A s  a n  o p e r a t o r  o f  c o i n - o p e r a t e d  amusement m a c h i n e s ,  i ts 

b u s i n e s s  i n v o l v e d  t h e  p l a c e m e n t  o f  mach ine s  i n  l o c a t i o n s  s u c h  

as  c o n v e n i e n c e  stores,  t h e  r a i s i n g  o f  c a p i t a l  f o r  new m a c h i n e s ,  

t h e  s e r v i c i n g  o f  m a c h i n e s ,  t h e  r o t a t i o n  o f  m a c h i n e s  f rom one  

l o c a t i o n  t o  a n o t h e r ,  and t h e  resale o f  u n p r o d u c t i v e  m a c h i n e s .  

( T e s t i m o n y  o f  R. Moore, Tr. p .298 ;  3 5 4 f ) .  Rex Moore t e s t i f i e d  

t h a t  V ideo  h i r e d  M r .  Tedde r  as  g e n e r a l  manager  t o  g e t  

l o c a t i o n s ,  t o  g e t  i n v e s t o r s ,  t o  ro ta te  m a c h i n e s  and to rese l l  

m a c h i n e s  ( T r .  p.359: A 2 2 ) .  On November 1 6 ,  1981 ,  V ideo ,  t h e n  

w i t h  s i x  e m p l o y e e s ,  b e g a n  t h e  employment M r .  Tedde r  by terms of  

a w r i t t e n  c o n t r a c t  p r e p a r e d  by  M r .  T e d d e r ' s  a t t o r n e y  ( T e s t i m o n y  

o f  T e d d e r ,  T r .  p .109;  A 2 4 ) .  The c o n t r a c t  p r o v i d e d :  

"A-Scope o f  D u t i e s  - *** The p r i m a r y  d u t y  o f  t h e  G e n e r a l  
Manager s h a l l  be  t o  f u n c t i o n  u n d e r  t h e  d i r e c t i o n  o f  t h e  
o w n e r s  o f  t h e  Company *** 
" A t  a n y  t i m e  *** T e d d e r  may be t e r m i n a t e d  by t h e  Company 
i n  t h e  e v e n t  t h a t  h e  f a i l s  t o  p e r f o r m  h i s  d u t i e s  a s  set  
f o r t h  i n  t h i s  c o n t r a c t .  *** 
E-Expenses:  Dur ing  t h e  term o f  t h i s  Agreement ,  t h e  
Company s h a l l  pay  a l l  r e a s o n a b l e  e x p e n s e s  o f  t h e  G e n e r a l  
Manager i n  a c c o r d a n c e  w i t h  t h e  g e n e r a l  p o l i c y  o f  t h e  
company, i n c l u d i n g  e n t e r t a i n m e n t  and p r o m o t i o n a l  e x p e n s e s  
and t r a v e l  e x p e n s e s  and t h e  employee  a g r e e s  t o  s u b m i t  to  
t h i s  company s u c h  d o c u m e n t a t i o n  as  may b e  n e c e s s a r y  to  
s u b s t a n t i a t e  s u c h  e x p e n s e s .  *** ( e m p h a s i s  s u p p l i e d  ( P l .  
1 



On A u g u s t  20 ,  1 9 8 2 ,  Rex Moore t e r m i n a t e d  M r .  T e d d e r ' s  

employment  b y  V i d e o  ( R .  1 2 ,  1 8 ;  A 1 4 ,  1 9 ) .  

To t h e  p l a i n t i f f ' s  claim t h a t  h e  was w r o n g f u l l y  t e r m i n a t e d  

(R.  11-17;  A 1 3 - 1 8 ) ,  t h e  d e f e n d a n t s  p l e d  t h a t  t h e  t e r m i n a t i o n  

w a s  j u s t i f i e d  o n  t h e  g r o u n d s  t h a t  M r .  T e d d e r  was n o t  

s a t i s f a c t o r i l y  p e r f o r m i n g  h i s  d u t i e s  and  t h a t  b y  d o u b l e  b i l l i n g  

o n  h i s  e x p e n s e  a c c o u n t ,  h e  had  t a k e n  t h e  c o m p a n y ' s  money 

( R  18-20;  A 1 9 - 2 0 ) .  

T h e r e  was  n o  f a c t u a l  d i s p u t e  t h a t  M r .  T e d d e r  d o u b l e  b i l l e d  

h i s  e x p e n s e  a c c o u n t  on  s e v e r a l  o c c a s i o n s .  Rex Moore, t h e  

c o m p a n y ' s  v i c e  p r e s i d e n t  and  c o - f o u n d e r ,  t e s t i f i e d  t h i s  was t h e  

" l a s t  s t r a w "  i n  t h e  t r i a l  o f  h i s  p a t i e n c e  w i t h  a n  u n p r o d u c t i v e  

e m p l o y e e :  

" M r .  T e d d e r  d i d  n o t  d o  a n y  o f  t h e  t h i n g s  t h a t  w e  had  a 
c o n t r a c t  f o r  h im t o  d o .  H e  had  d o n e  z e r o  o f  them,  e x c e p t  
-- l e t  me s a y  some o f  t h e  r o t a t i o n s ,  h e  r o t a t e d ,  
o t h e r w i s e ,  t h e r e  was  n o t h i n g  d o n e  by  M r .  T e d d e r .  And 
b e s i d e s  t h a t ,  h e  t o o k  my money. T h a t  was t h e  f i n a l  s t r a w  
t h a t  b r o k e  t h e  camel's back1'  ( T r .  p .365-66;  A 22-23) .  

M r .  T e d d e r  a d m i t t e d  o n  t h e  w i t n e s s  s t a n d  t h a t  h e  had  o n  a 

number  o f  o c c a s i o n s  s u b m i t t e d  d o u b l e  b i l l i n g s  f o r  h i s  e x p e n s e s  

a n d  h a d  b e e n  p a i d  twice f o r  them ( T r .  p .154 ;  A 2 4 ) .  M r .  T e d d e r  

a l so  a d m i t t e d  t h a t  t h e  summary o f  t h e s e  d o u b l e  p a y m e n t s  

i n t r o d u c e d  as D e f e n d a n t s '  E x h i b i t  6  w a s  a c c u r a t e  ( T r .  p .242 ;  A 



Rex Moore t e s t i f i e d  t h a t  t h e  d e f e n d a n t s  were n o t  s a t i s f i e d  

w i t h  M r .  T e d d e r l s  work ( T r .  p.365-66, 371; A 22-23) .  

C o n f l i c t i n g  e v i d e n c e  was produced c o n c e r n i n g  t h e  g e n e r a l  l e v e l  

o f  M r .  T e d d e r ' s  per formance .  There  was e v i d e n c e  a lso  t h a t  t h e  

company r educed  M r .  Tedder  I s a u t h o r i t y  and t e r r i t o r y  and f a i l e d  

t o  pay him a  bonus based on o p e r a t i o n s  w i t h i n  h i s  fo rmer  

t e r r i t o r y .  

Based on t h e  l anguage  of t h e  contract ( q u o t e d  above)  and 

based  on M r .  T e d d e r l s  admiss ion  c o n c e r n i n g  h i s  expense  a c c o u n t ,  

Video moved f o r  a d i r e c t e d  v e r d i c t  a t  t h e  close of  t h e  e v i d e n c e  

( T r .  p.404; A 2 7 ) .  The t r i a l  judge  d e n i e d  t h e  mot ion  ( T r .  

p.408; A 2 7 ) ,  h o l d i n g  t h a t  M r .  T e d d e r ' s  r e p e a t e d  p r a c t i c e  o f  

d o u b l e  b i l l i n g  h i s  e x p e n s e s  was t r i v i a l  i f  u n i n t e n t i o n a l  b u t  

g r o u n d s  f o r  d i s c h a r g e  i f  d e l i b e r a t e .  The case was s u b m i t t e d  to 

t h e  j u r y  on i n s t r u c t i o n s  c o n s i s t e n t  w i t h  t h i s  r u l i n g  ( T r .  

p.498-500) t o  which i n s t r u c t i o n s  d e f e n d a n t s  p r e s e r v e d  t h e i r  

o b j e c t i o n s  ( T r .  p .504) .  

The c a u s e  was t r i e d  b e f o r e  a  j u r y  s e l e c t e d  i n  a  manner 

d e s i g n e d  t o  p r e v e n t  t h e  p a r t i e s  from i n t e l l i g e n t l y  e x e r c i s i n g  

t h e i r  pe rempto ry  c h a l l e n g e s  w i t h  t h e  f u l l  p a n e l  i n  view. The 

t r i a l  court p e r m i t t e d  o n l y  one round o f  b a c k s t r i k e s  by t h e  

d e v i c e  o f  swear ing  t h e  j u r o r s  p i ecemea l .  The d e f e n d a n t s  were 

d e n i e d  a  s p e c i f i c  pe rempto ry  c h a l l e n g e  r ema in ing  when t h e y  

a t t e m p t e d  to s t r i k e  a j u r o r  who had been p r e m a t u r e l y  sworn when 

t h e r e  were o n l y  f o u r  p r o s p e c t i v e  j u r o r s  i n  t h e  j u r y  box and 



p e r e m p t o r y  c h a l l e n g e s  r e m a i n e d  ( T r .  p .61-63;  A 3 0 - 3 1 ) .  The  

d e f e n d a n t s  o b j e c t e d  t o  t h e  p r o c e d u r e  and  to t h e  c o m p o s i t i o n  of 

t h e  j u r y  ( T r .  54-55; A 2 8 - 2 9 ) .  

C h o s e n  and  i n s t r u c t e d  as  shown,  t h e  j u r y  r e t u r n e d  a 

v e r d i c t  f o r  t h e  P l a i n t i f f  (R42;  A 3 5 ) ,  and  t h e  t r i a l  c o u r t  

e n t e r e d  F i n a l  J u d g m e n t  (R59-60;  A 1 1 - 1 2 ) .  



SUMMARY OF ARGUMENT 

I.  I n  t h e  a b s e n c e  o f  s u b s t a n t i a l  r e a s o n s  a r i s i n g  from 

e x c e p t i o n a l  c i r c u m s t a n c e s  shown to e x i s t  i n  t h e  p a r t i c u l a r  

c a s e ,  i t  is an  a b u s e  o f  d i s c r e t i o n  for  a  t r i a l  c o u r t  to  employ 

a j u r y  s e l e c t i o n  p r o c e d u r e  i n  which some b u t  n o t  a l l  

p r o s p e c t i v e  j u r o r s  are sworn f o r  t h e  pu rpose  o f  p r o h i b i t i n g  t h e  

e x e r c i s e  o f  pe rempto ry  c h a l l e n g e s  to b a c k s t r i k e  such  j u r o r s .  

I n  F l o r i d a ,  a  p a r t y  l i t i g a n t  is e n t i t l e d  to c o n s i d e r  t h e  

p a n e l  a s  a whole a t  any t i m e  t h a t  l i t i g a n t  h a s  pe rempto ry  

c h a l l e n g e s  r e m a i n i n g ,  and t o  e x e r c i s e  t h o s e  c h a l l e n g e s  a t  a n y  

t i m e  u n t i l  t h e  j u r y  is sworn. 

T h i s  r i g h t  h a s  deve loped  g r a d u a l l y  t h r o u g h  o p i n i o n s  of  

t h i s  Cour t  and of t h e  lower a p p e l l a t e  c o u r t s  o f  F l o r i d a ,  and 

h a s  r e c e n t l y  been r e a f f i r m e d  and emphasized by t h i s  C o u r t .  

P e t i t i o n e r ' s  argument  t h a t  t h e  common law of o t h e r  times, 

o t h e r  p l a c e s ,  and o t h e r  c o u r t s  h a s  been o t h e r w i s e ,  s e r v e s  o n l y  

t o  i l l u s t r a t e  t h a t  t h e  r i g h t  is o n e  w i t h i n  t h e  s c o p e  of  common 

law deve lopment .  While  t h e  precise mechan ic s  f o r  t h e  e x e r c i s e  

o f  t h i s  r i g h t  c o u l d  a t  some time come w i t h i n  t h i s  C o u r t ' s  

rule-making j u r i s d i c t i o n ,  t h a t  a s p e c t  o f  t h i s  C o u r t ' s  work is 

n o t  n e c e s s a r i l y  i nvo lved  i n  t h e  i n s t a n t  d e c i s i o n .  Enforcement  

of t h i s  r i g h t  can  be l e f t  to t h e  sound d i s c r e t i o n  of  t h e  t r i a l  

c o u r t s .  



11. T h i s  C o u r t  s h o u l d  r e v e r s e  i n  p a r t  t h e  d e c i s i o n  of  t h e  

d i s t r i c t  c o u r t  o f  a p p e a l  and remand t h e  c a u s e  f o r  e n t r y  o f  

judgment  on Video ' s  m o t i o n  for a d i r e c t e d  v e r d i c t .  

The e n t i r e  case, n o t  m e r e l y  t h e  c e r t i f i e d  q u e s t i o n ,  is 

p r o p e r l y  b e f o r e  t h i s  C o u r t .  

The employment c o n t r a c t  p r o v i d e d  t h a t  M r .  Tedde r  would 

s u b m i t  d o c u m e n t a t i o n  t o  s u b s t a n t i a t e  h i s  b u s i n e s s  e x p e n s e s .  By 

h i s  own a d m i s s i o n ,  M r .  Tedde r  on r e p e a t e d  o c c a s i o n s  d o u b l e  

b i l l e d  and  twice r e c e i v e d  payment f o r  t h e  same e x p e n s e s .  

By r e q u i r i n g  V i d e o  to  p r o v e  n o t  o n l y  t h a t  M r .  Tedde r  

b r e a c h e d  t h i s  p r o v i s i o n  o f  t h e  c o n t r a c t  on r e p e a t e d  o c c a s i o n s ,  

b u t  t h a t  h e  d i d  so d e l i b e r a t e l y ,  t h e  c o u r t s  below h a v e  i n  

e f f e c t  r e w r i t t e n  t h e  c o n t r a c t  o f  t h e  p a r t i e s  r a t h e r  t h a n  g i v i n g  

e f f e c t  to  i ts  terms. 



ARGUMENT 

I .  I N  THE ABSENCE OF SUBSTANTIAL REASONS ARISING FROM 
EXCEPTIONAL CIRCUMSTANCES SHOWN TO EXIST I N  THE PARTICULAR 
CASE, IT  I S  AN ABUSE OF DISCRETION FOR A TRIAL COURT TO EMPLOY 
A JURY SELECTION PROCEDURE I N  W H I C H  SOME BUT NOT ALL 
PROSPECTIVE JURORS ARE SWORN FOR THE PURPOSE OF PROHIBITING THE 
EXERCISE OF PEREMPTORY CHALLENGES TO BACKSTRIKE SUCH JURORS. 

A s  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  h e l d ,  t h e  t r i a l  c o u r t  

abused  i t s  d i s c r e t i o n  i n  employing  a j u r y  s e l e c t i o n  p r o c e d u r e  

by  which t h e  p a r t i e s  were l i m i t e d  to one  round of  b a c k s t r i k e s  

b e f o r e  j u r y  members were sworn p i e c e m e a l .  T h i s  had i ts 

i n t e n d e d  e f f e c t  of d e n y i n g  t h e  p a r t i e s  t h e  r i g h t  to examine and 

c o n s i d e r  t h e  p a n e l  as a whole  so as to  make i n t e l l i g e n t  and 

e f f e c t i v e  u s e  o f  t h e i r  pe rempto ry  c h a l l e n g e s .  Because  Video  

moved t o  c h a l l e n g e  a p r e m a t u r e l y  sworn j u r o r ,  p r e j u d i c e  was 

shown and t h e  p o i n t  p r e s e r v e d  f o r  a p p e l l a t e  r e v i e w .  

I n  F l o r i d a  Rock I n d u s t r i e s ,  I n c .  v .  U n i t e d  B u i l d i n g  

Sys t ems ,  I n c . ,  408 So. 2d 630 ( F l a .  5 t h  DCA 1 9 8 1 ) ( A  3 6 ) ,  t h e  

t r i a l  c o u r t ' s  v o i r  d i r e  p r o c e d u r e  d e n y i n g  b a c k s t r i k e s  was 

r e v i e w e d .  I n  F l o r i d a  Rock, t w e n t y  f o u r  p r o s p e c t i v e  j u r o r s  were 

examined and  t h e n  c o n s i d e r e d  o n e  a t  a t i m e .  Once c o n s i d e r a t i o n  

had p a s s e d  from a p a r t i c u l a r  p r o s p e c t i v e  j u r o r ,  t h e  t r i a l  c o u r t  

d e n i e d  t h e  p a r t i e s  t h e  o p p o r t u n i t y  to  b a c k s t r i k e .  J u d g e  Cobb, 

r e v e r s i n g ,  s a i d :  

" A  p a r t y  l i t i g a n t  . . . is e n t i t l e d  to c o n s i d e r  t h e  
p a n e l  a s  a whole  a t  any  t i m e  t h a t  l i t i g a n t  h a s  
p e r e m p t o r y  c h a l l e n g e s  r e m a i n i n g ,  and e x e r c i s e  t h o s e  
c h a l l e n g e s  a t  any  t i m e  u n t i l  t h e  j u r y  is sworn.  The 
d e n i a l  of  t h i s  r i g h t  was error, and t h e  error was 
p r e s e r v e d  by t h e  d e f e n d a n t s  ' mot i o n  to p e r e m p t o r i l y  
c h a l l e n g e  a j u r o r ,  which was d e n i e d . "  408 So.2d a t  
632 ( A  3 8 ) .  



To t h e  same e f f e c t  is E a s t e r n  A i r l i n e s ,  I n c .  v .  Gel ler t ,  

438 So.2d 923  ( F l a .  3 r d  DCA 1983)  (Gel ler t  11). I n  G e l l e r t  11, 

t h e  t r i a l  c o u r t  a d o p t e d  a p r o c e d u r e  o f  s e a t i n g  t w e l v e  

p r o s p e c t i v e  j u r o r s ,  c o m p l e t i n g  t h e i r  e x a m i n a t i o n  by t h e  C o u r t  

and by c o u n s e l  and t h e n  r e q u i r i n g  a l l  p e r e m p t o r y  c h a l l e n g e s  to 

be made a t  o n c e .  With e i g h t  p r o s p e c t i v e  j u r o r s  r e m a i n i n g  a f t e r  

c h a l l e n g e s  f o r  c a u s e ,  t h e  p a r t i e s  t h e r e  were f o r c e d  to e x e r c i s e  

a l l  p e r e m p t o r y  c h a l l e n g e s  a g a i n s t  t h e  e i g h t .  N o  o p p o r t u n i t y  

w a s  a f f o r d e d  t h e  p a r t i e s  to h o l d  back a n y  s t r i k e s  f o r  t h o s e  

s t i l l  t o  be  s e a t e d  and examined a f t e r  t h e  e x e r c i s e  o f  

p e r e m p t o r y  c h a l l e n g e s .  The T h i r d  D i s t r i c t  C o u r t  o f  Appeal 

r e v e r s e d :  

"Thus,  t h e  c o u r t ,  w h i l e  g r a n t e d  d i s c r e t i o n  o v e r  t h e  manner 
i n  which c h a l l e n g e s  a r e  e x e r c i s e d ,  must  e x e r c i s e  t h a t  
d i s c r e t i o n  so as n o t  to  v i o l a t e  t h e  l i t i g a n t ' s  r i g h t  to 
have  a f a i r  o p p o r t u n i t y  t o  make an i n t e l l i g e n t  judment a s  
t o  e x e r c i s e  of p e r e m p t o r y  c h a l l e n g e s  ... ( c i t a t i o n s  
o m i t t e d ) .  Here, by w h a t e v e r  manner t h e  i n i t i a l  p e r e m p t o r y  
c h a l l e n g e s  were e x e r c i s e d ,  o n c e  t h e  number o f  p r o s p e c t i v e  
j u r o r s  who had been  examined on  v o i r  d i r e  was r educed  to  
less t h a t  t h e  s i x  r e q u i r e d  f o r  t h e  t r i a l  o f  t h i s  case, 
a d d i t i o n a l  p r o s p e c t i v e  j u r o r s  s h o u l d  have  been s e a t e d  and 
s u b j e c t e d  to  v o i r  d i r e ,  a f t e r  which f u r t h e r  o p p o r t u n i t y  
f o r  e x e r c i s e  o f  p e r e m p t o r y  c h a l l e n g e s  s h o u l d  have  been  
p e r m i t t e d ,  and t h e  p r o c e s s  c o n t i n u e d  u n t i l  c o u n s e l  e i t h e r  
e x h a u s t e d  t h e i r  r e s p e c t i v e  p e r e m p t o r y  c h a l l e n g e s  or ,  
h a v i n g  c h a l l e n g e s  l e f t  , v o l u n t a r i l y  r e l i n q u i s h e d  them and 
a c c e p t e d  t h e  j u r y "  438 So.2d a t  931.  

A s  i n  Gellert  11, t h e  d e f e n d a n t s  below were r e q u i r e d  t o  

e x e r c i s e  or  waive  t h e i r  l a s t  p e r e m p t o r y  c h a l l e n g e  a s  t o  t h e  

f o u r  p r o s p e c t i v e  j u r o r s  s e a t e d  i n  t h e  box b e f o r e  t h e y  had t h e  



o p p o r t u n i t y  t o  examine t h e  t w o  p r o s p e c t i v e  j u r o r s  who would be 

c a l l e d  t o  t h e  box to  round  o u t  t h e  j u r y  p a n e l .  

A s  J u d g e  Cobb n o t e d  i n  F l o r i d a  Rock, ". . . [ A l n t h i n g  can 

change  w i t h  f u r t h e r  q u e s t i o n s  and even  f u r t h e r  a t t o r n e y  

c o n t e m p l a t i o n ,  a l l  o f  which may c o n t i n u e  up u n t i l  t h a t  t e r m i n a l  

moment when t h e  j u r y  is swornn  408 So.2d a t  631 ( A  3 7 ) .  

I n  J a c k s o n  v .  S t a t e  10 FLW 9 5  ( F l a .  J a n .  31,  1 9 8 5 ) ( A  4 7 )  

t h i s  C o u r t  emphas ized  t h e  same r i g h t :  

"We a g a i n  emphas i ze  t h a t  a  p a r t y  may c h a l l e n g e  any  j u r o r  
a t  a n y  t i m e  b e f o r e  t h e  j u r o r s  are sworn.  A t r i a l  judge  
h a s  no a u t h o r i t y  to i n f r i n g e  upon a p a r t y ' s  r i g h t  t o  
c h a l l e n g e  any  j u r o r ,  e i t h e r  p e r e m p t o r i l y  or f o r  c a u s e ,  
p r i o r  to  t h e  t i m e  t h e  j u r y  is sworn." 10 FLW a t  95(A 4 7 ) .  

The t w i s t  i n  t h e  case a t  bar is t h a t  t h e  t r i a l  c o u r t  

c a u s e d  some p r o s p e c t i v e  j u r o r s  to be sworn p i e c e m e a l  b e f o r e  t h e  

e n t i r e  p a n e l  had been  chosen .  The i s s u e  is whe the r  t h e  t r i a l  

c o u r t  h a s  a u t h o r i t y  by such  a f a c i l e  d e v i c e  to  i n f r i n g e  upon a 

p a r t y ' s  r i g h t  by removing p r o s p e c t i v e  j u r o r s  from c o n s i d e r a t i o n  

b e f o r e  t h e  c o m p o s i t i o n  o f  t h e  e n t i r e  p a n e l  c a n  be known, or 

w h e t h e r  t h e  r i g h t  so r e c e n t l y  emphas ized  by t h i s  C o u r t  and 

uphe ld  by t h e  d e c i s i o n  h e r e  r e v i e w e d ,  is s u b s t a n t i a l .  

I n  t h e  case a t  b a r ,  t h e  t r i a l  c o u r t  a p p a r e n t l y  r e l i e d  on 

c r i m i n a l  p r e c e d e n t s ,  i n c l u d i n g  M a t h i s  v .  S t a t e  45 F l a .  46. 34 

So. 287 ( 1 9 0 3 ) ;  and King v.  S t a t e  125 F l a .  316,  169 So. 747 

( 1 9 3 6 )  (King  I )  which s a i d  t h a t  t h e  " b e t t e r  p r a c t i c e "  was t o  



a p o s t p o n e  t h e  s w e a r i n g  of t h e  j u r o r s  u n t i l  t h e  f u l l  p a n e l  was 

o b t a i n e d  b u t  t h a t  t h e  r i g h t  i n v o l v e d  was i n s u b s t a n t i a l .  

E x p r e s s l y  r e j e c t i n g  t h e  b e t t e r  p r a c t i c e  w i t h o u t  s t a t i n g  any  

r e a s o n  b u t  h i s  own p e r c e p t i o n  o f  h i s  own power ,  t h e  t r i a l  j u d g e  

d e c l a r e d ,  " I  h a v e  t h e  r i g h t  to  swear  t h e  j u r y  p i e c e m e a l  ." ( T r .  

The d i s t r i c t  c o u r t  of a p p e a l  r e v e r s e d .  I t  o b s e r v e d  t h a t  

t h e  b e t t e r  p r a c t i c e ,  t h e  p r a c t i c e  which c o n f i r m s  to p a r t i e s  

t h e i r  r i g h t  t o  e x e r c i s e  t h e i r  c h a l l e n g e s  i n t e l l i g e n t l y  w i t h  t h e  

f u l l  p a n e l  i n  v i e w ,  had been  d e s c r i b e d  l o n g  a g o  i n  M a t h i s ,  

r e p e a t e d  i n  King I ,  f l a g g e d  i n  Bocanegra  v .  S t a t e  303 So. 2d.  

429 ( F l a . 2 d  DCA 1974)  and Denham v .  S t a t e  421 So. 2d. 1082 ( F l a .  

4 t h  DCA 1982)  a s  a p o t e n t i a l l y  r e v e r s i b l e  a b u s e  o f  d i s c r e t i o n  i f  

a t h e  b e t t e r  p r a c t i c e  were d i s r e g a r d e d ;  and h e l d  to  be  error,  

though  n o t  fundamen ta l  e r r o r ,  i n  G r a n t  v .  S t a t e  429 So.2d 758 

( F l a . 4 t h  DCA 1 9 8 3 ) ( A  3 9 ) ;  which was f o l l o w e d  i n  King v.  S t a t e  

461 So.2d.  1370 ( F l a . 4 t h  DCA 1 9 8 5 ) ( K i n g  I I ) ( A  4 3 ) ,  where  t h e  

p o i n t  had  been  p r e s e r v e d  f o r  r e v i e w .  

Acknowledging t h a t  e x c e p t i o n a l  c i r c u m s t a n c e s  c o u l d  r e q u i r e  

a  d e p a r t u r e  f rom t h e  r e c o g n i z e d  b e t t e r  p r a c t i c e  i n  t h e  e x e r c i s e  

o f  sound j u d i c i a l  d i s c r e t i o n ,  t h e  d i s t r i c t  c o u r t  of a p p e a l  n o t e d  

t h e  a b s e n c e  o f  any  s u c h  f a c t o r s  f rom t h e  i n s t a n t  r e c o r d .  The 

o n l y  e f f e c t  of t h e  p r o c e d u r e  unde r  r e v i e w  was to d e n y  t h e  

p a r t i e s  t h e  e f f e c t i v e  and i n t e l l i g e n t  u s e  o f  t h e i r  p e r e m p t o r y  

c h a l l e n g e s  by c o n s i d e r i n g  t h e  j u r y  p a n e l  as a whole .  



a I n  h i s  a rgumen t ,  M r .  Tedder  s e e k s  to  d i r e c t  t h e  a t t e n t i o n  

o f  t h e  C o u r t  t o  t h e  p r a c t i c e s  o f  o t h e r  l a n d s ,  o t h e r  times, and 

o t h e r  c o u r t s  w i t h i n  t h e  common law t r a d i t i o n .  T h i s  a rgument  

w i l l  h o l d  t h e  i n t e r e s t  o f  t h o s e  who d e r i v e  p l e a s u r e  and 

i n s t r u c t i o n  f rom s u c h  s t u d i e s .  

Wi th  no l i t t l e  e r u d i t i o n ,  M r .  Tedder  h a s  t a k e n  h i s  r e a d e r s  

o n  a c o l o r f u l  t o u r  i n c l u d i n g  among o t h e r s  a misdemeanor  

abandonment  o f  a mail bag ,  i n  which t h e  U n i t e d  S t a t e s  Supreme 

C o u r t  found  i t s e l f  u n a b l e  to  express any  o p i n i o n  on t h e  

c e r t i f i e d  q u e s t i o n  whe the r  t h e  d e f e n d a n t  w a s  e n t i t l e d  to any 

p e r e m p t o r y  c h a l l e n g e s ,  U n i t e d  S t a t e s  v .  S h a c k l e f o r d  59 U.S.(18 

H o w )  488,  1 5  L.Ed. 464 ( 1 8 5 5 ) ;  t w o  m u r d e r s  on I n d i a n  

r e s e r v a t i o n s  i n  A r k a n s a s ,  Lewis  v .  U n i t e d  S t a t e s  146 U.S. 355,  

a 1 3  S .C t .  186 ,  36 L.Ed. 1003  ( 1 8 9 2 ) ;  and P o i n t e r  v .  U n i t e d  

S t a t e s  151 U.S. 407,  14 S .Ct .  410,  38 L.Ed. 208 ( 1 8 9 4 ) ;  a murder  

o n  a U n i t e d  S t a t e s  v e s s e l  on t h e  h i g h  seas, S t .  C l a i r  v .  U n i t e d  

S t a t e s  154 U.S. 134,  14 S .Ct .  1002 ,  38 L.Ed. 936 ( 1 8 9 4 ) ;  a 

murde r  i n  a l a d y ' s  a p a r t m e n t  o v e r  a bank i n  Reno, S t a t e  v .  

H a r t l e y  22 Nev. 342 ,  40 P. 372 ( 1 8 9 5 ) ;  and a c o n s p i r a c y  to  

d e f r a u d  a common carr ier ,  McDonald v .  S t a t e ,  172  Ind .  393,  8 8  

N.E. ( 1 9 0 9 ) .  

M r .  T e d d e r ' s  cases d o  make t h e  p o i n t  t h a t  t h e  r i g h t  o f  t h e  

p a r t i e s  t o  u s e  t h e i r  p e r e m p t o r y  c h a l l e n g e s  i n t e l l i g e n t l y  and 

e f f e c t i v e l y  w i t h  t h e  whole  p a n e l  i n  v i ew  h a s  r e a c h e d  d i f f e r e n t  

s t a g e s  i n  d i f f e r e n t  common l a w  c o u r t s .  I n  some c o u r t s ,  

a p a r t i c u l a r y  t r i a l  c o u r t s  o f  t h e  U n i t e d  S t a t e s ,  it  is 

-12- 



l a r g e l y  u n r e c o g n i z e d ;  see, e .g .  Un i t ed  S t a t e s  v .  Mackey 345 F.2d 
- 

499 ( 7 t h  C i r .  1 9 6 5 ) ;  S t .  C l a i r  v .  U n i t e d  S t a t e s ,  s u p r a ;  P o i n t e r  

v .  U n i t e d  S t a t e s ,  s u p r a .  

Some deve lopmen t  o f  t h e  r i g h t  may be  d e t e c t e d  i n  Carr v .  

Watts 597 F.2d. 830 (2d  C i r .  1 9 7 9 ) ,  r e v e r s i n g  a p r o c e d u r e  which  

r e q u i r e d  p a r t i e s  t o  u s e  t h e i r  c h a l l e n g e s  on o r i g i n a l  j u r o r s  

o n l y ,  a s  a  d e n i a l  o f  t h e  p a r t i e s '  r i g h t  t o  s a v e  p e r e m p t o r y  

c h a l l e n g e s  f o r  r e p l a c e m e n t  j u r o r s  y e t  to  be examined.  The Second 

C i r c u i t  d i s t i n g u i s h e d  Mackey and so d i d  n o t  r e a c h  i t s  c o r o l l a r y  

i s s u e  o f  a  p a r t y ' s  r i g h t  to  b a c k s t r i k e  o r i g i n a l  j u r o r s  a f t e r  

examin ing  t h e  r e p l a c e m e n t s  o f  c h a l l e n g e d  j u r o r s .  

Tha t  t h e  r i g h t  o f  t h e  p a r t i e s  to  use  t h e i r  pe rempto ry  

c h a l l e n g e s  i n t e l l i g e n t l y  and e f f e c t i v e l y  w i t h  t h e  whole  p a n e l  i n  

v i ew  h a s  r e a c h e d  d i f f e r e n t  s t a g e s  i n  d i f f e r e n t  common l a w  c o u r t s  

s e r v e s  t o  i l l u s t r a t e  t h a t  t h e  r i g h t  is one  w i t h i n  t h e  s c o p e  o f  

common l a w  deve lopmen t .  

Whatever  s t a g e  o t h e r  c o u r t s  have  r e a c h e d ,  i n  t h e  c o u r t s  of 

F l o r i d a  and p a r t i c u l a r l y  i n  t h i s  Supreme C o u r t ,  t h e  r i g h t  a t  

i s s u e  is r e c o g n i z e d  and emphas ized .  

M r .  T e d d e r ' s  s u g g e s t i o n  t h a t  t h e  ru le -making  a u t h o r i t y  o f  

t h i s  C o u r t  h a s  been u s u r p e d  by t h e  d e c i s i o n s  i n  which t h e  r i g h t  

a t  i s s u e  h a s  d e v e l o p e d  o v e r l o o k s  t h e  p r o p o s i t i o n  t h a t  r u l e -  

making can  c o d i f y  t h e  mechan ic s  o f  e x e r c i s i n g  a r i g h t  deve loped  

t h r o u g h  case-by-case  d e c i s i o n s .  See  e . g .  F l o r i d a  Rule  o f  



A p p e l l a t e  P r o c e d u r e  9 .110 ( k ) ,  no t ed  as  c o d i f y i n g  Mendez v .  West 

F l a g l e r  Fami ly  A s s o c i a t i o n  303 So.2d 1  ( F l a .  1 9 7 4 ) ;  F l o r i d a  

Workers '  Compensat ion Ru le  o f  P r o c e d u r e  4.141 ( b ) ,  n o t e d  a s  

c o d i f y i n g  e s t a b l i s h e d  p r a c t i c e  i m p l i c i t l y  approved  by t h e  

m a j o r i t y  i n  D r e x e l  P r o p e r t i e s ,  I n c .  v .  Brown 443 So.2d 150 ( F l a .  

1 s t  DCA 1 9 8 3 ) ;  and  F l o r i d a  Ru le  o f  C r i m i n a l  P r o c e d u r e  3.216 ( a ) ,  

n o t e d  a s  b a s e d  o n  Pouncy v .  S t a t e  353  So.2d 640 ( F l a  3d DCA 

1 9 7 7 ) .  

F l o r i d a ' s  common l a w  deve lopment  o f  t h e  r i g h t  o f  

i n t e l l i g e n t  e x e r c i s e  o f  pe rempto ry  c h a l l e n g e s  w i t h  t h e  f u l l  

p a n e l  i n  v i ew  w i l l  be uphe ld  o r  d e s t r o y e d  by t h e  d e c i s i o n  i n  

t h i s  case. I f  t h i s  r i g h t  is i l l u s o r y  and i n s u b s t a n t i a l ,  t h e n  it 

may be r e a d i l y  i n f r i n g e d  by any t r i a l  court which a r b i t r a r i l y  

a d e p a r t s  f rom t h e  w e l l  known " b e t t e r  p r a c t i c e "  o f  a l l o w i n g  

c h a l l e n g e s  to any  p r o s p e c t i v e  j u r o r  a t  any t i m e  u n t i l  t h e  j u r y  

is sworn ,  p r e c i s e l y  f o r  t h e  sole p u r p o s e  o f  d e n y i n g  t h e  p a r t i e s  

t h i s  r i g h t .  I f  t h e  r i g h t  is real  and s u b s t a n t i a l ,  t h e n  t r i a l  

courts  d o  n o t  have  t h e  a u t h o r i t y  to  i n f r i n g e  upon it. J a c k s o n  

v.  S t a t e  10 FLW 95  ( F l a .  J a n .  31,  1985)  ( A  4 7 ) .  



11. WHERE THE WRITTEN EMPLOYMENT AGREEMENT PROVIDED 
GENERAL MANAGER WOULD SUBMIT SUCH DOCUMENTATION AS MAY BE 
NECESSARY TO SUBSTANTIATE REASONABLE ENTERTAINMENT, PROMOTIONAL 
AND TRAVEL EXPENSES, AND HE ON REPEATED OCCASIONS TWICE 
SUBMITTED AND RECEIVED REIMBURSEMENT FOR THE SAME EXPENSES: THE 
COURT ERRED I N  FAILING TO DIRECT A VERDICT THAT THE GENERAL 
MANAGER'S DISCHARGE WAS JUSTIFIED. 

The t r i a l  c o u r t ' s  d e n i a l  o f  V i d e o ' s  mo t ion  f o r  a d i r e c t e d  

v e r d i c t ,  a l t h o u g h  approved  by t h e  d i s t r i c t  c o u r t  o f  a p p e a l ,  is 

p r o p e r l y  h e r e  f o r  r ev i ew.  T h i s  C o u r t ' s  r e v i e w  encompasses  t h e  

d e c i s i o n s  of  t h e  c o u r t s  below, n o t  m e r e l y  t h e  c e r t i f i e d  

q u e s t i o n .  Rupp v.  J a c k s o n  238 So.2d 86 ( F l a .  1 9 7 0 ) .  

The c o n t r a c t  p r e p a r e d  by M r .  Tedde r '  s a t t o r n e y  p r o v i d e d :  

"E-Expenses:  During t h e  term o f  t h i s  Agreement,  t h e  
Company s h a l l  pay  a l l  r e a s o n a b l e  e x p e n s e s  of  t h e  G e n e r a l  
Manager i n  a c c o r d a n c e  w i t h  t h e  g e n e r a l  p o l i c y  of  t h e  
company, i n c l u d i n g  e n t e r t a i n m e n t  and p r o m o t i o n a l  e x p e n s e s  

I n  t h e  c o u r s e  of  s e t t l i n g  t h e  j u r y  i n s t r u c t i o n s ,  t h e  t r i a l  

c o u r t  found  t h a t  such  a r e q u i r e m e n t  was r e a s o n a b l e  as a m a t t e r  

o f  l a w .  ( D e f e n d a n t s '  Reques t ed  I n s t r u c t i o n  No.5, o t h e r w i s e  

m o d i f i e d  o v e r  o b j e c t i o n  and g i v e n .  Tr .  p .  4 9 9 ) .  

M r .  T e d d e r ' s  d o u b l e  b i l l i n g  o f  c e r t a i n  e x p e n s e s  is shown by 

h i s  own t e s t i m o n y :  

" Q  ( b y  M r .  R i c h a r d s o n )  Were you, i n  f a c t ,  p a i d  twice f o r  
any  o f  your  t r a v e l  e x p e n s e s ?  A ( M r .  T e d d e r )  Well, i n  a l l  
o f  t h e  many months  s i n c e  t h e  t i m e  of my d i s m i s s a l ,  i n  
l o o k i n g  o v e r  a l l  o f  t h e  r e c o r d s  and e v e r y t h i n g ,  y e s ,  I 
was." ( T r .  p.154; A 2 4 ) .  



M r .  Tedder  f u r t h e r  a d m i t t e d  ( T r . ,  p.242; A 2 5 ) ,  t h a t  

D e f e n d a n t s '  E x h i b i t  N o .  6 a c c u r a t e l y  summarized t h e  r e c o r d s  

i n d i c a t i n g  t h e  d o u b l e  b i l l i n g .  ( D e f e n d a n t s '  E x h i b i t  No. 6 is  

r e p r o d u c e d  i n  t h e  Appendix a t  A 26). 

Because  t h e  r e q u i r e m e n t  of  d o c u m e n t a t i o n  w a s  r e a s o n a b l e ,  

and t h e  r e q u i r e d  d o c u m e n t a t i o n  w a s  n o t  s u b m i t t e d  by M r .  T e d d e r ,  

r e a s o n a b l e  minds  c o u l d  n o t  d i f f e r  as to  w h e t h e r  t h e  r e q u i r e m e n t  

o f  t h e  c o n t r a c t  was s a t i s f i e d .  Because  M r .  Tedder  b r eached  t h i s  

term o f  h i s  c o n t r a c t ,  Video  was e n t i t l e d  to a d i r e c t e d  v e r d i c t  

on  t h e  i s s u e  o f  w r o n g f u l  d i s c h a r g e .  

I n  Haiman v .  Gundersha imer  130 F l a .  1 0 9 ,  177  So. 199  

( 1 9 3 7 ) ,  w i t h  f a c t s  close to  t h e  p r e s e n t  case, t h e  employer  

r e q u i r e d  e x p e n s e  r e p o r t s  f o r  a l l  items o f  e x p e n s e  f rom t h e  

@ 
p e t t y  c a s h  a c c o u n t .  As t h i s  C o u r t  n o t e d ,  " T h i s  was a r e a s o n a b l e  

r e q u i r e m e n t  and one  which a n y  s u c c e s s f u l  b u s i n e s s  man would 

e x p e c t  a n  employee  i n  t h e  management o f  any p a r t  o f  h i s  b u s i n e s s  

t o  comply w i t h . "  177  So. a t  200. 

I n  Haiman, judgment  f o r  t h e  employee was r e v e r s e d  b e c a u s e  

t h e  c i r c u i t  c o u r t  e r r o n e o u s l y  s u b m i t t e d  t h e  case to  t h e  j u r y  t o  

d e c i d e  w h e t h e r  t h e  employee ' s  f a i l u r e  to a c c o u n t  f o r  h e r  

e m p l o y e r ' s  p e t t y  c a s h  w a s  a material or t r i v i a l  d e p a r t u r e  f rom 

h e r  d u t i e s .  T h i s  C o u r t  h e l d  t h a t  it w a s  f o r  t h e  t r i a l  c o u r t  to 

i n t e r p r e t  t h e  employment c o n t r a c t .  



I n  t h e  i n s t a n t  case, t h e r e  was no j u r y  q u e s t i o n  whe the r  t h e  

p l a i n t i f f  employee  had f a i l e d ,  a t  least  n e g l i g e n t l y ,  to  document  

h i s  e x p e n s e s  and had d o u b l e  b i l l e d  h i s  e x p e n s e s  i n  v i o l a t i o n  of  

t h e  c o n t r a c t .  

I t  w a s  a q u e s t i o n  o f  l a w  whe the r  such  v i o l a t i o n  was 

meterial or  t r i v i a l .  A d d r e s s i n g  t h a t  q u e s t i o n ,  t h e  t r i a l  j u d g e  

h e l d  t h a t  t h e  r e p e a t e d  f a i l u r e s  to a c c o u n t  f o r  t h e  company 's  

money and t h e  r e c e i p t  o f  d o u b l e  payment f o r  t h e  same b u s i n e s s  

e x p e n s e s  were t r i v i a l  as a matter o f  l a w  i f  t h e y  were 

u n i n t e n t i o n a l  ( T r .  p .425-426) .  

The f l a w  i n  t h e  r e a s o n i n g  o f  t h e  t r i a l  c o u r t  is t h a t  t h e  

correct  l e g a l  q u e s t i o n  was n o t  whe the r  M r .  Tedder  b r e a c h e d  h i s  

d u t y  to  a c c o u n t  to  t h e  employer  and s u b s t a n t i a t e  h i s  r e a s o n a b l e  

b u s i n e s s  e x p e n s e s  i n t e n t i o n a l l y  - or m e r e l y  c a r e l e s s l y ;  r a t h e r  t h e  

q u e s t i o n  w a s  whe the r  he  b r e a c h e d  h i s  d u t y  to  a c c o u n t  to h i s  

emp loye r  f o r  h i s  r e a s o n a b l e  e x p e n s e s .  

The emp loye r  w a s  e n t i t l e d  to a d i r e c t e d  v e r d i c t  i f  t h e r e  

was no  e v i d e n c e  w h a t e v e r  t h a t  c o u l d  s u p p o r t  a l e g a l  v e r d i c t  f o r  

t h e  employee  on t h i s  i s s u e .  App ly ing  t h e  s t a n d a r d  o f  S t r ahm v .  

A e t n a  C a s u a l t y  & S u r e t y  C o .  285  So.2d 679 ( F l a .  3d DCA 1 9 7 3 ) ,  

t h e r e  w a s  no e v i d e n c e ,  and no r e a s o n a b l e  i n f e r e n c e  f rom any  

e v i d e n c e ,  t e n d i n g  t o  show o t h e r w i s e  t h a n  t h a t  M r .  Tedder  

r e p e a t e d l y  d o u b l e  b i l l e d  h i s  e x p e n s e s  and f a i l e d  to  a c c o u n t  f o r  

a t r a v e l  a d v a n c e  i n  v i o l a t i o n  o f  h i s  c o n t r a c t  



Only by r e w r i t i n g  t h e  p e r t i n e n t  p o r t i o n  o f  t h e  c o n t r a c t  
- 

which  s a y s :  

"E-Expenses: Dur ing  t h e  term of  t h i s  Agreement ,  
t h e  company s h a l l  pay  a l l  r e a s o n a b l e  e x p e n s e s  
o f  t h e  G e n e r a l  Manager i n  a c c o r d a n c e  w i t h  t h e  
g e n e r a l  p o l i c y  o f  t h e  company, i n c l u d i n g  
e n t e r t a i n m e n t  and p r o m o t i o n a l  e x p e n s e s  and 
t r a v e l  e x p e n s e s  and t h e  employee a g r e e s  t o  
s u b m i t  t o  t h i s  company s u c h  d o c u m e n t a t i o n  a s  
may be  n e c e s s a r y  t o  s u b s t a n t i a t e  s u c h  
e x p e n s e s . "  ( emphas i s  s u p p l i e d )  ( R  6 ;  A 1 6 )  

t o  s a y  s o m e t h i n g  a l o n g  t h e  l i n e s  o f :  

". . . [TI he  employee a g r e e s  t h a t  he w i l l  n o t  
i n t e n t i o n a l l y  f a i l  t o  s u b m i t  t o  t h e  company 
s u c h  d o c u m e n t a t i o n  as may be  n e c e s s a r y  to 
s u b s t a n t i a t e  s u c h  [ r e a s o n a b l e  b u s i n e s s ]  
e x p e n s e s . "  

c o u l d  t h e  t r i a l  c o u r t  d e f i n e  an  i s s u e  o n  which c o n f l i c t i n g  

e v i d e n c e  had  been  i n t r o d u c e d .  

However, i t  is a w e l l  s e t t l e d  r u l e  t h a t  t h e  c o u r t  may n o t  

rewrite t h e  c o n t r a c t  o f  t h e  p a r t i e s .  H o m e  Development  Company 

o f  S t .  P e t e r s b u r g  v .  B u r s a n i  178  So.2d 113  ( F l a .  1 9 6 5 ) .  

I n  t h e  case a t  bar ,  t h e  employment c o n t r a c t  w a s  i n  e f f e c t  

r e w r i t t e n  by t h e  t r i a l  c o u r t  to  p l a c e  on t h e  employer  t h e  

b u r d e n  o f  p r o v i n g  an i n t e n t i o n a l  f a i l u r e  o f  p e r f o r m a n c e  on t h e  

p a r t  o f  t h e  employee.  



I t  w i l l  be s t a r t l i n g  news to  t h e  employe r s  of  t h i s  s t a t e ,  

s h o u l d  t h i s  d e n i a l  o f  a  d i r e c t e d  v e r d i c t  be r e a f f i r m e d ,  t h a t  

t h e y  can  no l o n g e r  d i s c h a r g e  any employee who r e p e a t e d l y  d o u b l e  

b i l l s  h i s  e x p e n s e  a c c o u n t ,  u n l e s s  t h e y  a r e  w i l l i n g  to  r i s k  g o i n g  

t o  t r i a l  w i t h  t h e  burden  of  p r o v i n g  t h a t  t h e  d o u b l e  b i l l i n g s  

were d e l i b e r a t e .  

N e i t h e r  t h e  t r i a l  c o u r t  no r  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  

c i t e  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n ,  t h a t  a  b r e a c h  o f  c o n t r a c t  

s u c h  a s  t h e  one  i n v o l v e d  h e r e  must be i n t e n t i o n a l .  

Any s u g g e s t i o n  t h a t  M r .  Tedder  was immune to  d i s c h a r g e  f o r  

b r e a c h i n g  a  s p e c i f i c  p r o v i s i o n  of  h i s  employment agreement  i f  he  

was i n  g e n e r a l  p e r f o r m i n g  h i s  d u t i e s  i n  a  s a t i s f a c t o r y  manner i s  

d i r e c t l y  c o u n t e r  to  t h e  a u t h o r i t y  o f  A u s t i n ' s  Rack, I n c .  v .  

A u s t i n  396 So.2d 1161 ( F l a .  3d DCA 1 9 8 1 ) .  The re ,  a l t h o u g h  t h e  

employer  d i d  n o t  have  i n  g e n e r a l  terms "good g rounds"  t o  

d i s c h a r g e  t h e  employee ,  t h e  c a u s e  was remanded f o r  t h e  e n t r y  o f  

a  d i r e c t e d  d e f e n s e  v e r d i c t  on t h e  u n c o n t r o v e r t e d  f a c t  t h a t  t h e  

employee b reached  a  s p e c i f i c  o b l i g a t i o n  unde r  t h e  w r i t t e n  

ag reemen t .  

Because  t h e r e  was no f a c t u a l  q u e s t i o n  t h a t  M r .  Tedder  t w i c e  

b i l l e d  and t w i c e  was p a i d  f o r  t h e  same e x p e n s e s  r e p e a t e d l y  o v e r  

t h e  te rm of  h i s  employment i n  v i o l a t i o n  of  t h e  w r i t t e n  agreement  

o f  t h e  p a r t i e s ;  t h e  employer  was e n t i t l e d  t o  a  d i r e c t e d  v e r d i c t  

t h a t  h i s  d i s c h a r g e  was j u s t i f i e d .  T h i s  C o u r t  s h o u l d  t h e r e f o r e  



r e v e r s e  i n  p a r t  t h e  d e c i s i o n  o f  t h e  F i r s t  Distr ic t  C o u r t  of  

Appeal  t o  remand f o r  t h e  e n t r y  o f  a d i r e c t e d  v e r d i c t  f o r  t h e  

emp loye r .  



CONCLUSION 

The j u r y ,  s e l e c t e d  w i t h  a r b i t r a r y  d i s r e g a r d  o f  V i d e o ' s  

r i g h t  to  e x e r c i s e  i ts  p e r e m p t o r y  c h a l l e n g e s  i n t e l l i g e n t l y  w i t h  

t h e  f u l l  p a n e l  i n  v i e w ,  a w a r d e d  t h e  s u b s t a n t i a l  sum o f  $ 6 7 , 7 0 0  

t o  M r .  T e d d e r  f o r  n o t  w o r k i n g  f o r  f o u r t e e n  m o n t h s ,  a f t e r  it 

d e c i d e d  f o r  h i m  o n  t w o  close q u e s t i o n s :  w h e t h e r  V i d e o  h a d  m e t  

t h e  b u r d e n  o f  p r o v i n g  t h a t  Mr. T e d d e r  had  d e l i b e r a t e l y  d o u b l e d  

b i l l e d  h i s  e x p e n s e  a c c o u n t  o n  r e p e a t e d  o c c a s i o n s ;  a n d  w h e t h e r  

a " r e a s o n a b l e  man" w o u l d  h a v e  b e e n  s a t i s f i e d  w i t h  M r .  T e d d e r ' s  

p e r f o r m a n c e .  W i t h  s u c h  close f a c t s  o n  t h e s e  i s s u e s ,  n o  a b u s e  

o f  d i s c r e t i o n  i n  j u r y  s e l e c t i o n  c a n  f a i r l y  b e  r e g a r d e d  as 

h a r m l e s s ,  a n d  j u s t i c e  i n  t h e  c a u s e  r e q u i r e s  a t  least  a new 

t r i a l  b e f o r e  a p r o p e r l y  s e l e c t e d  j u r y .  

B e c a u s e  t h e  d i s t r i c t  c o u r t  o f  appeal c o r r e c t l y  d e c i d e d  

t h a t  t h e  t r i a l  c o u r t  a b u s e d  i ts d i s c r e t i o n  i n  e m p l o y i n g  t h e  

j u r y  s e l e c t i o n  p r o c e d u r e  u n d e r  r e v i e w ,  i t s  d e c i s i o n  s h o u l d  be 

a f f  i r m e d  o n  t h i s  p o i n t .  

However ,  b e c a u s e  M r .  T e d d e r  u n d i s p u t e d l y  f a i l e d  to  meet 

h i s  e m p l o y e r ' s  r e a s o n a b l e  r e q u i r e m e n t  t h a t  h e  a c c o u n t  f o r  h i s  

t r a v e l  e x p e n s e s ,  b u t  r e p e a t e d l y  d o u b l e  b i l l e d  a n d  t w i c e  

r e c e i v e d  p a y m e n t  f o r  t h e  same e x p e n s e s ,  t h e  d e c i s i o n  r e m a n d i n g  

t h e  c a u s e  f o r  a new t r i a l  s h o u l d  be m o d i f i e d  to remand for  

e n t r y  o f  j u d g m e n t  f o r  V i d e o  o n  a d i r e c t e d  v e r d i c t .  

J o h n  F. C a l l e n d e r  
A t t o r n e y  f o r  R e s p o n d e n t s  


