
No. 66,799 

HARRY LAMAR TEDDER, Petitioner, 

VIDEO ELECTRONICS, INC., 
PORTER M. MOORE, individually; 
and ALTON L. TURNER and DANIEL L. 
LINDSAY, as executors of the estate of 
REX H. MOORE, deceased, Respondents. 

[JULY 10, 19861 

BARKETT, J. 

This cause is before us pursuant to article V, section 

3(b)(4), Florida Constitution. The First District Court of 

Appeal, after reversing and ordering a new trial due to the jury 

selection procedure employed by the trial judge, certified the 

following question: 

In the absence of substantial reasons arising from 
exceptional circumstances shown to exist in the 
particular case, is it an abuse of discretion for a 
trial court to employ a jury selection procedure in 
which some but not all prospective jurors are sworn 
for the purpose of prohibiting the exercise of 
peremptory challenges to backstrike such jurors? 

470 So.2d 4, 9 (Fla. 1st DCA 1985) . We answer this question in 

the affirmative. 

The trial judge in the instant case swore four prospective 

jurors prior to completing the selection process of the entire 

panel and prohibited backstriking of a sworn juror after counsel 

completed the voir dire of the remaining two panel members. 

Respondents preserved the issue on appeal by appropriate objec- 

tions at trial and by the attempted use of their last peremptory 

challenge on one of the sworn jurors. By attempting to 



b a c k s t r i k e  and n o t  b e i n g  a l lowed t o  u s e  t h e i r  peremptory 

c h a l l e n g e  t o  do s o ,  r e sponden t s  have shown p r e j u d i c e  and t h e  

p o i n t  h a s  been p r o p e r l y  p r e se rved  f o r  appea l .  Compare R ive r s  v .  

S t a t e ,  458 So.2d 762, 764 ( F l a .  1984) ;  Denham v.  S t a t e ,  421 So.2d 

1082 ( F l a .  4 t h  DCA 1982 ) .  Respondents u l t i m a t e l y  l o s t  a t  t r i a l .  

I n  t h e  subsequen t  a p p e a l ,  t h e  F i r s t  D i s t r i c t  h e l d  t h a t  t h e  t r i a l  

judge had abused h i s  d i s c r e t i o n  i n  t h e  j u ry  s e l e c t i o n  p roce s s  and 

remanded f o r  a  new t r i a l .  

Under o u r  common law, t h e  t i m e  and manner o f  c h a l l e n g i n g  

and swear ing  j u r o r s  have t r a d i t i o n a l l y  r e s t e d  w i t h i n  t h e  sound 

d i s c r e t i o n  of  t h e  t r i a l  c o u r t .  However, a  j u r o r  may b e  peremp- 

t o r i l y  cha l l enged  on ly  u n t i l  h e  i s  sworn. F l o r i d a  Rock 

I n d u s t r i e s ,  I n c .  v.  Uni ted  ~ u i l d i n g  Systems, I n c . ,  408 So.2d 630, 

632 ( F l a .  5 t h  DCA 1981 ) ,  d i smi s sed ,  417 So.2d 331 ( F l a .  1982 ) .  

Accordingly ,  a  c o u r t  can  obv ious ly  employ t h e  method which was 

used i n  t h i s  c a s e  t o  d e f e a t  a  peremptory c h a l l e n g e .  W e  have long  

recogn ized  t h e  common law g r a n t  o f  g r e a t  d i s c r e t i o n  t o  our  t r i a l  

judges i n  t h i s  m a t t e r .  A t  t h e  same t i m e ,  however, w e  have 

d i scouraged  t h e  u s e  of t h a t  r i g h t  t o  d e f e a t  peremptory 

c h a l l e n g e s .  

The Second, T h i r d ,  and Four th  D i s t r i c t  Cour t s  o f  Appeal ,  

a s  w e l l  a s  t h e  F i r s t  D i s t r i c t  i n  t h e  i n s t a n t  c a se ,  have 

recogn ized  t h e  impor tance  of  t h e  " b e t t e r  p r a c t i c e "  o f  pos tpon ing  

t h e  swear ing  i n  of  j u r o r s  u n t i l  a l l  c h a l l e n g e s  have been 

e x e r c i s e d .  See King v. S t a t e ,  461 So.2d 1370, 1371-72 ( F l a .  4 t h  

DCA 1985) ; E a s t e r n  A i r  L ine s ,  I n c .  v .  G e l l e r t ,  438 So.2d 923, 931  

( F l a .  3d DCA 1983 ) ;  Bocanegra v .  S t a t e ,  303 So.2d 429, 430 ( F l a .  

2d DCA 19741, cert .  d i smi s sed ,  308 So.2d 111 ( F l a .  1975) . A s  

Judge Hurley s t a t e d  i n  h i s  s p e c i a l  concur rence  i n  Gran t  v.  S t a t e ,  

429 So.2d 758, 760-61 ( F l a .  4 th  DCA) , review den ied ,  440 So.2d 

The r i g h t  t o  t h e  u n f e t t e r e d  e x e r c i s e  of  
peremptory chal lenges--which,  I b e l i e v e ,  i n c l u d e s  t h e  
r i g h t  t o  view t h e  pane l  a s  a  whole b e f o r e  t h e  j u ry  i s  
sworn--is an  e s s e n t i a l  component o f  t h e  r i g h t  t o  
t r i a l  by j u ry ,  a  r i g h t  t h a t  " is  fundamental  t o  t h e  
American scheme of  j u s t i c e . "  Duncan v.  Lou i s i ana ,  
391 U.S. 145, 149,  88 S.Ct.  1 4 4 4 ,  1447, 20 L.Ed.2d 



491 ( 1 9 6 8 ) .  Given t h e  impor tance  o f  t h e  r i g h t  and 
t h e  g r i e v o u s n e s s  of  t h e  e r r o r ,  I would o p t  f o r  
a u t o m a t i c  r e v e r s a l  a s  t h e  o n l y  remedy which w i l l  
s u r e l y  d e t e r  such  conduc t  i n  t h e  f u t u r e .  Cf .  P e r i  
v .  S t a t e ,  426 So.2d 1021 ( F l a .  3d DCA 1983). 

I n  t h i s  C o u r t ,  t h e  p r i n c i p l e  t h a t  t r i a l  judges  canno t  

l i m i t  t h e  u s e  o f  peremptory c h a l l e n g e s  by r e s t r i c t i n g  o r  

p r e v e n t i n g  " b a c k s t r i k i n g "  h a s  been c l e a r l y  e s t a b l i s h e d .  J a c k s o n  

v. S t a t e ,  464 So.2d 1181  ( F l a .  1 9 8 5 ) ;  R i v e r s  v .  S t a t e ,  458 So.2d 

762, 764 ( F l a .  1 9 8 4 ) ;  and J o n e s  v .  S t a t e ,  332 So.2d 615, 619 

 la. 1 9 7 6 ) .  I n  J a c k s o n ,  w e  e x p l a i n e d :  " W e  a g a i n  emphasize t h a t  

a  p a r t y  may c h a l l e n g e  any j u r o r  a t  any t i m e  b e f o r e  t h e  j u r o r s  a r e  

sworn. A t r i a l  judge h a s  no a u t h o r i t y  t o  i n f r i n g e  upon a  p a r t y ' s  

r i g h t  t o  c h a l l e n g e  any j u r o r ,  e i t h e r  p e r e m p t o r i l y  o r  f o r  c a u s e ,  

p r i o r  t o  t h e  t i m e  t h e  j u r y  i s  sworn." 464 So.2d a t  1183. What a  

judge c a n n o t  do d i r e c t l y ,  h e  shou ld  n o t  b e  a b l e  t o  do  i n d i r e c t l y  

under  t h e  a u s p i c e s  of  "sound d i s c r e t i o n . "  

A s  e a r l y  a s  1903,  t h i s  Cour t  obse rved  t h a t  t h e  t r i a l  

c o u r t ' s  c o n t r o l  of t h e  j u r y  s e l e c t i o n  p r o c e s s  c o u l d  b e  f a i r l y  

b a l a n c e d  w i t h  t h e  f u l l  e x e r c i s e  of t h e  l i t i g a n t s '  peremptory 

c h a l l e n g e  r i g h t s  i f  t h e  t r i a l  c o u r t  would s imply  pos tpone " t h e  

swear ing  i n  c h i e f  of  t h e  j u r o r s  u n t i l  t h e  f u l l  p a n e l  i s  o b t a i n e d ,  

s o  a s  t o  a l l o w  t h e  l o n g e s t  p o s s i b l e  t i m e  f o r  peremptory 

c h a l l e n g e s . "  Math i s  v .  S t a t e ,  45 F l a .  46, 61, 34 So. 287, 291 

( 1 9 0 3 ) .  -- See  a l s o  King v.  S t a t e ,  125 F l a .  316, 169 So. 747, 748 

I n  t h e  r e c e n t  c a s e  of  Ter  K e u r s t  v.  Miami E l e v a t o r s  Co., 

486 So.2d 547 ( F l a .  1 9 8 6 ) ,  w e  d i sapproved  of  a  j u r y  s e l e c t i o n  

method which d e n i e d  a  p a r t y  t h e  r i g h t  t o  e x e r c i s e  a l l  of  i t s  

peremptory c h a l l e n g e s .  W e  s t a t e d  t h a t  " [ t l h e  o n l y  f a i r  scheme i s  

t o  a l l o w  t h e  p a r t i e s  t o  e x e r c i s e  t h e i r  c h a l l e n g e s  s i n g u l a r l y ,  

a l t e r n a t e l y ,  and o r a l l y  s o  t h a t ,  b e f o r e  a  p a r t y  e x e r c i s e s  a  

peremptory c h a l l e n g e ,  h e  h a s  b e f o r e  him t h e  f u l l  p a n e l  from which 

t h e  c h a l l e n g e  i s  t o  b e  made." I d .  a t  549. T h i s  i s  n o t  o n l y  t h e  - 

" b e t t e r  p r a c t i c e "  b u t  shou ld  b e  t h e  r u l e .  

Accord ing ly ,  we approve  t h e  d e c i s i o n  of t h e  c o u r t  below, 

and h o l d  t h a t  a b s e n t  e x c e p t i o n a l  c i r c u m s t a n c e s ,  a  t r i a l  judge may 



n o t  s e l e c t i v e l y  swear i n d i v i d u a l  j u r o r s  p r i o r  t o  t h e  o p p o r t u n i t y  

of counse l  t o  view a s  a  whole t h e  e n t i r e  pane l  from which 

c h a l l e n g e s  a r e  t o  b e  made. W e  encourage  t r i a l  c o u r t s  t o  c o n t i n u e  

t o  e x p l o r e  new ways of i n c r e a s i n g  t r i a l  c o u r t  e f f i c i e n c y ,  b u t  t h e  

method employed h e r e ,  a b s e n t  an e x c e p t i o n a l  c i rcumstance ,  c anno t  

b e  used  t o  d e f e a t  a  l i t i g a n t ' s  r i g h t  t o  view t h e  pane l  a s  a  whole 

i n  o r d e r  t o  u s e  h i s  peremptory c h a l l e n g e s  i n t e l l i g e n t l y  and 

e f f e c t i v e l y .  

W e  do n o t  b e l i e v e  t h i s  d e c i s i o n  t o  be  such a  change i n  t h e  

law a s  t o  w a r r a n t  r e t r o a c t i v i t y .  See S t a t e  v .  N e i l ,  457 So.2d 

481 ( F l a .  1984 ) .  Thus, ou r  ho ld ing  today w i l l  n o t  app ly  t o  

completed c a s e s ,  b u t  w i l l  a pp ly  t o  any c a s e s  p r e s e n t l y  i n  t h e  

a p p e l l a t e  p roce s s  i n  which p roper  o b j e c t i o n  was made. See  S t a t e  

v. Jones ,  485 So.2d 1283 ( F l a .  1986 ) .  

I t  i s  s o  o rde r ed .  

McDONALD, C . J . ,  and ADKINS, BOYD, EHRLICH and SHAW, JJ.,  Concur 
OVERTON, J . ,  D i s s e n t s  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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