
I N  THE SUPREME COURT OF FLORIDA 

( B e f o r e  a R e f e r e e )  

THE FLORIDA BAR 

C o m p l  ainant 

V S .  

ROBERT E.  KNCWLES, 

R e s p o n d e n t  

CASE $ 6 6 ,  8 8 2  
TFB # A 8 4 H 8 0  

B R I E F  OF RESPONDENT 

RICHARD T .  EARLE, J R .  
P . O .  B o x  4 1 6  
1 5 0  Second A v e n u e  N o r t h  
S t .  P e t e r s b u r g ,  FL 3 3 7 3 1  
T e l e p h o n e  : 8 1 3 /  8 9 8 - 4 4 7  4 
A t t o r n e y  for  R e s p o n d e n t  



TABLE O F  CONTENTS 

C I T A T I O N S  

STATEMENT OF THE CASE 

STATEMENT O F  THE FACTS 

POINT INVOLVED 

ARGUMENT 

CONCLUSION 

CERTIFICATE O F  SERVICE 

PAG E 



CITATIONS 

PAG E 

The F l o r i d a  Bar v. D i e t r i c h  
469 So. 2d 1377 

The F l o r i d a  Bar v. F i shk ind  
107 So. 2d 1 3 1  (S. C t .  1958) 

The F l o r i d a  Bar v. Headley 
475 So. 2d 1213 

The F l o r i d a  Bar v. Lark in  
420 So. 2d 1080 

The F l o r i d a  Bar v. MacKenzie 
319 So. 2d 9  (S. C t .  1975) 

The F l o r i d a  Bar v. Murrell 
74 So. 2d 221 (S. C t .  1954) 

The F l o r i d a  Bar v. Thompson 
271 So. 2d 758 (S. C t .  1972) 



STATEMENT OF THE CASE 

On o r  about September 2,  1983, The F l o r i d a  Bar f i l e d  i t s  

P e t i t i o n  f o r  Temporary suspension of t h e  Respondent a l l e g i n g ,  

i n  e f f e c t ,  t h a t  between May 1982, and September 8 ,  1982, t h e  

Respondent conver ted t o  h i s  own use $197,000.00 of h i s  c l i e n t s  

monies. Respondent d i d  no t  r e s i s t  s a i d  P e t i t i o n  and on 

September 14 ,  1983, t h i s  Court i n  Case No. 64,200 e n t e r e d  i t s  

Order pursuant  t o  s a i d  P e t i t i o n  suspending Respondent from t h e  

p r a c t i c e  of law. Respondent d i d  no t  t hen  and does no t  now 

contend t h a t  he should no t  have been s o  suspended. 

On Apr i l  4, 1985, Complainant f i l e d  i ts  Complaint, i n  

e f f e c t  charging t h a t  Respondent had conver ted  t o  h i s  own use a  

t o t a l  of $197,900.00 i n  T r u s t  Account funds  belonging t o  h i s  

c l i e n t s .  

On J u l y  22, 1985, Respondent f i l e d  h i s  Answer t o  t h e  

Complaint admi t t i ng  a l l  of t h e  a l l e g a t i o n s  a l l eged .  Sa id  

Answer a l s o  set ou t  Respondent 's  "Aff imat ive  Defense On Mat te rs  

I n  Mi t iga t ion ."  I n  subs tance ,  s a i d  a f f i r m a t i v e  defense  a l l e g e d  

t h a t  t h e  Respondent had been, f o r  sometime p r i o r  t o  t h e  t i m e  of 

t h e  convers ion of s a i d  monies, an  a l c o h o l i c ,  a s  a  r e s u l t  of 

which he became p rog res s ive ly  less competent t o  p r a c t i c e  law 

and t h a t ,  a t  t h e  same t i m e ,  h i s  a b i l i t y  t o  e v a l u a t e  h i s  d u t i e s  

and r e l a t i o n s  t o  h i s  c l i e n t s  and t o  s o c i e t y  p rog res s ive ly  

dwindled t o  such an e x t e n t  t h a t  he d i d  no t  comprehend t h e  

almost  c e r t a i n  e f f e c t s  h i s  admi t ted  conduct would have e i t h e r  



on h i s  c l i e n t s  o r  himself  and a s  a r e s u l t  of t h i s ,  Respondent 

conver ted t h e  monies a l l eged .  It  f u r t h e r  a l l e g e d  t h a t  

immediately a f t e r  h i s  d e f a l c a t i o n s  became known t o  h i s  law 

f i rm,  he s topped d r ink ing  a l t o g e t h e r ,  made r e s t i t u t i o n  i n  f u l l ,  

and fol lowed a course  of r e h a b i l i t a t i o n  which he  continued.  

The Complaint and t h e  Answer and Af f i rma t ive  Defense came 

on t o  be heard be fo re  t h e  Referee.  The Respondent o f f e r e d  

evidence t o  suppor t  h i s  a f f i r m a t i v e  defense.  The Referee  made 

Findings  of Fact  which supported s u b s t a n t i a l l y  Respondent's 

a f f i r m a t i v e  defense  but  recommended t h a t  Respondent be 

d i s b a r r e d  f o r  a minimum of t h r e e  ( 3 )  years .  

This  P e t i t i o n  f o r  Review seeks review only of t h e  

d i s c i p l i n e  recommended by t h e  Referee.  



STATEMENT OF THE FACTS 

The Findings  of Fac t  i n  t h e  R e f e r e e ' s  Report set ou t  a l l  

of t h e  s a l i e n t  f a c t s  i n  t h i s  case.  Sa id  Findings  of Fac t  a r e  

based upon t h e  uncontrover ted evidence o f f e r e d  b e f o r e  t h e  

Referee and Respondent t a k e s  i s s u e  wi th  none of them. 

Respondent was admit ted t o  The F l o r i d a  Bar i n  1953, and 

p r a c t i c e d  i n  Manatee and Sa ra so t a  Counties.  He had n o t  been 

s u b j e c t  t o  any d i s c i p l i n a r y  proceedings  p r i o r  t o  t h e  i n s t a n t  

mat te r .  P r i o r  t o  August of 1983 (when h i s  misconduct became 

p u b l i c  knowledge) , Respondent was a h igh ly  respec ted  lawyer i n  

Manatee and Sa ra so t a  Count ies  and a l e a d e r  i n  t h e  c i v i c  

a f f a i r s ,  a r t s  and p o l i t i c s  of t hose  communities. 

Sometime p r i o r  t o  August 29, 1979, t h e  Respondent became 

a d d i c t e d  t o  t h e  exces s ive  use of a l coho l ,  which exces s ive  use 

cont inued from then  u n t i l  August 12 ,  1983. Because of 

Respondent s exces s ive  consumption of a l coho l ,  he  became 

p r o g r e s s i v e l y  less competent t o  p r a c t i c e  law and t o  e v a l u a t e  

h i s  d u t i e s  t o  h i s  c l i e n t s  and t o  s o c i e t y  t o  such an e x t e n t  t h a t  

he  d i d  no t  comprehend t h e  almost  c e r t a i n  e f f e c t s  which h i s  

admi t ted  conduct would have on both h i s  c l i e n t s  and himself .  

Sometime subsequent t o  August 29, 1979, and p r i o r  t o  

August 12 ,  1983, Respondent app rop r i a t ed  t o  h i s  own use a t o t a l  

of $197,900 . O O  from h i s  c l i e n t s 1  Trus t  Account funds.  I n  

August 1983, s a i d  mi sapprop r i a t i ons  were brought t o  t h e  

a t t e n t i o n  of The F l o r i d a  Bar which conducted an a u d i t  



r e f l e c t i n g  t h e  same. Respondent a s s i s t e d  h i s  law f i rm and t h e  

a u d i t o r s  i n  i d e n t i f y i n g  accounts whose funds Respondent had 

converted. On August 1 7 ,  1983, Respondent, and o ther  members 

of h i s  f i rm,  signed an agreement r e f l e c t i n g  t h a t  Respondent 

improperly managed accounts ( including t h e  unauthorized removal 

of funds therefrom f o r  h i s  personal u s e )  , which accounts were 

i n  h i s  exc lus ive  care ,  custody and con t ro l  and t h e  property of 

c l i e n t s  of t h e  Professional  Association. Respondent deposi ted 

i n  t h e  Trus t  Account of t h e  Professional  Associat ion t h e  t o t a l  

amount of $228,956.58 t o  be held by t h e  law f i rm f o r  t h e  

purpose of reimbursing a l l  f i rms  and c l i e n t s ,  including t h e  law 

firm,whose funds had been misappropriated. On August 1 9 ,  1983, 

Respondent and a r e p r e s e n t a t i v e  of t h e  law f i rm went t o  t h e  

o f f i c e  of The Flor ida  Bar i n  Tampa where Respondent admitted 

misappropriat ing $197,900 . O O  i n  c l i e n t s '  funds and on August 

20, 1983, t h e r e  was a publ ic  announcement t h a t  Respondent had 

withdrawn from t h e  law firm. 

Immediately a f t e r  making r e s t i t u t i o n  and admit t ing t h e  

misconduct and withdrawing from t h e  law f i rm,  Respondent went 

t o  an a l c o h o l i c  r e h a b i l i t a t i o n  f a c i l i t y  where he res ided  u n t i l  

treatment was terminated and he was discharged. Respondent 

joined Alcoholics Anonymous and has a t tended regu la r ly  t h e  

meetings of s a i d  Association. In  add i t ion  the re to ,  Respondent 

secured t h e  a i d  of a p s y c h i a t r i s t  i n  an e f f o r t  t o  f i n d  t h e  

cause of and t h e  appropr ia te  treatment f o r  h i s  add ic t ion  t o  

alcohol .  



Since under taking a l c o h o l i c  r e h a b i l i t a t i o n  i n  August 1983, 

Respondent has  consumed no a l c o h o l i c  beverages whatsoever. H e  

r e a l i z e s  he i s  an a l c o h o l i c  and t h e  e f f e c t  t h a t  a l c o h o l i c  

beverages w i l l  have upon him s o  t h a t  he does no t  b e l i e v e  t h a t  

he  w i l l  consume any a l c o h o l i c  beverages i n  t h e  f u t u r e .  

The Respondent bea r s  no i l l - w i l l  t o  t h e  organized Bar,  law 

enforcement o f f i c i a l s  o r  t h e  Courts  and has  f u l l y  cooperated 

wi th  The F l o r i d a  Bar and law enforcement o f f i c i a l s  and t h e  

Courts  i n  t h e  m a t t e r s  h e r e  involved.  

On September 1 4 ,  1983, upon P e t i t i o n  by The F l o r i d a  Bar, 

Respondent was suspended from t h e  p r a c t i c e  of law by Order of 

t h e  Supreme Court of F l o r i d a ,  pursuant  t o  I n t e g r a t i o n  Rule 

11 .10  ( 7 )  . Respondent was l a t e r  charged by t h e  S t a t e  At torney 

of t h e  Twelfth J u d i c i a l  C i r c u i t  wi th  Eigh t  Counts of Grand 

Thef t  f o r  t h e  mi sapprop r i a t i ons  which a r e  t h e  s u b j e c t  ma t t e r  of 

t h i s  d i s c i p l i n a r y  proceeding.  Respondent p l ed  No Contes t  t o  

a l l  Eight  Counts and t h e  Court wi thhe ld  a d j u d i c a t i o n  of g u i l t  

and sen tenced  Respondent t o  two y e a r s  p roba t ion ,  300 hours  

community s e r v i c e  and a  $14,000.00 f i n e .  



POINT INVOLVED 

WHERE : 

1. RESPONDENT CONVERTED TO H I S  OWN USE 
$ 1 9 7 , 9 0 0 . 0 0  OF H I S  CLIENTS'  MONIES: 

2 .  THE RESPONDENT HAS BEEN AND WAS, AT THE 
TIME OF THE MISCONDUCT, ADDICTED TO THE 
EXCESSIVE USE OF ALCOHOL: 

3 .  THE EXCESSIVE USE OF ALCOHOL WAS THE 
CAUSE OF H I S  MISCONDUCT; 

4 .  HE HAS MADE COMPLETE RESTITUTION OF ALL 
MONIES MISAPPROPRIATED BY HIM AND HAS 
COOPERATED FULLY WITH THE BAR, LAW ENFORCE- 
MENT O F F I C I A L S  AND THE COURTS I N  ASCERTAINING 
THE FULL EXTENT OF H I S  MISCONDUCT; 

5. HE HAS, INSOFAR AS POSSIBLE, DEMONSTRATED 
REHABILITATION AND THAT HE WILL CONTINUE 
TO REHABILITATE HIMSELF; 

I S  NOT DISBARMENT FOR A MINIMUM OF THREE YEARS AN 
EXCESSIVELY HARSH SANCTION? 

ARGUMENT 

T h i s  case is  somewhat unique .  A d m i t t e d l y ,  t h e  R e s p o n d e n t  

committed probably t h e  most ser ious  of fense  t h a t  a lawyer can 

commit. He  misappropriated t o  h i s  own u s e  $ 1 9 7 , 9 0 0 . 0 0  of h i s  

c l i e n t s '  monies. F o r  t h i s  of fense ,  u n l e s s  there are m i t i g a t i n g  

fac tors ,  unquest ionably ,  R e s p o n d e n t  should be disbar red f o r  a 

very s u b s t a n t i a l  period of t i m e  and u n t i l  he proves 

r e h a b i l i t a t i o n .  

What m a k e s  t h i s  case un ique  is t h e  specific F i n d i n g s  of 

F a c t  of t h e  R e f e r e e  w i t h  which no one t a k e s  issue and which are 

based upon uncontroverted tes t imony i n  t h e  R e c o r d .  I n  

substance,  t h e  R e f e r e e  found: 



1. Respondent had p r a c t i c e d  law s i n c e  1953, i n  Manatee 

and Sa ra so t a  Counties.  H e  was, u n t i l  h i s  misconduct was 

d i scovered  i n  August 1983, a h igh ly  respec ted  lawyer,  a  l e a d e r  

i n  c i v i c  a f f a i r s ,  a r t s  and p o l i t i c s  i n  h i s  community. P r i o r  t o  

t h e  misconduct h e r e i n  involved,  he had no d i s c i p l i n a r y  record  

whatsoever. 

2 .  Sometime p r i o r  t o  August 1979, he became add ic t ed  t o  

t h e  exces s ive  use  of a l coho l  which cont inued u n t i l  August 1 2 ,  

1983, a s  a r e s u l t  of which he  became l e s s  competent t o  p r a c t i c e  

law and t o  e v a l u a t e  h i s  duty t o  h i s  c l i e n t s  and t o  s o c i e t y  t o  

such an e x t e n t  t h a t  he d i d  no t  comprehend t h e  almost  c e r t a i n  

e f f e c t s  which h i s  admi t ted  conduct would have on both h i s  

c l i e n t s  and himself .  The misapprop r i a t i on  of h i s  c l i e n t s 1  

monies, a l l  of which occur red  subsequent t o  August 29, 1979, 

was t h e  r e s u l t  of Respondent 's  a lcohol ism.  

3. On o r  about August 1 2 ,  1983, t h e  Respondent 's  

mi sapprop r i a t i on  of h i s  c l i e n t s 1  monies came t o  t h e  a t t e n t i o n  

of h i s  law f i r m  and was brought t o  t h e  a t t e n t i o n  of The F l o r i d a  

Bar which conducted an  a u d i t  of t h e  accounts .  

4 .  Respondent a s s i s t e d  h i s  law f i r m  and The F l o r i d a  Bar 

a u d i t o r s  i n  i d e n t i f y i n g  t h e  accounts  from which funds  had been 

conver ted and on August 17 ,  1983, Respondent acknowledged, by 

an agreement w i th  h i s  law f i rm,  t h a t  he  had misappropr ia ted  t h e  

monies. 

5. Respondent immediately depos i t ed  i n  h i s  law f i r m ' s  

T rus t  Account t h e  t o t a l  amount of $228,956.58 t o  be h e l d  by t h e  



law f i r m  f o r  t h e  purpose of reimbursing a l l  c l i e n t s  and t h e  law 

f i r m  whose funds  had been misappropr ia ted.  

6.  On August 19 ,  1983, Respondent admi t ted  t o  The F l o r i d a  

Bar t h a t  he had misappropr ia ted  $197,900.00 i n  c l i e n t s '  funds  

and on August 20, 1983, Respondent j o ined  i n  a p u b l i c  

announcement t h a t  Respondent had withdrawn from t h e  law f i rm.  

7. Immediately a f t e r  making r e s t i t u t i o n ,  admi t t i ng  h i s  

misconduct and withdrawing from t h e  law f i rm,  Respondent went 

t o  an  a l c o h l i c  r e h a b i l i t a t i o n  f a c i l i t y  where he r e s i d e d  u n t i l  

h i s  t r ea tmen t  was te rmina ted  and he was discharged.  H e  t hen  

jo ined  Alcohol ics  Anonymous where he has  cont inued  t o  r e g u l a r l y  

a t t e n d  meetings and, i n  a d d i t i o n  t h e r e t o ,  sought  p s y c h i a t r i c  

c a r e  t o  f i n d  t h e  cause  of and a p p r o p r i a t e  t rea tment  f o r  h i s  

add ic t ion .  

8. Since August 1983, Respondent has  consumed no 

a l c o h o l i c  beverages whatsoever. H e  now r e a l i z e s  t h a t  he  i s  an  

a l c o h o l i c  and r e a l i z e s  t h e  e f f e c t  a l c o h o l i c  beverages w i l l  have 

upon him. H e  does no t  b e l i e v e  t h a t  he w i l l  consume any 

a l c o h o l i c  beverages i n  t h e  f u t u r e .  

9. On September 1 4 ,  1983, on P e t i t i o n  of The F l o r i d a  

Bar, Respondent, wi thout  ob j  e c t i o n ,  was suspended from t h e  

p r a c t i c e  of law by Order of t h e  Supreme Court and has  remained 

suspended eve r  s ince .  

1 0 .  Respondent was charged i n  t h e  C i r c u i t  Court of t h e  

Twelfth J u d i c i a l  C i r c u i t  wi th  e i g h t  Counts of Grand T h e f t  f o r  

t h e  mi sapprop r i a t i ons  which a r e  t h e  s u b j e c t  mat te r  of t h i s  



d i s c i p l i n a r y  proceeding. H e  p l ed  No Contes t  t o  s a i d  charges  

and t h e  Court wi thhe ld  a d j u d i c a t i o n  of g u i l t  and sen tenced  

Respondent t o  two y e a r s  p roba t ion ,  300 hours  of community 

s e r v i c e  and a $14,000.00 f i n e .  

11. Respondent b e a r s  no i l l - w i l l  t o  The F l o r i d a  Bar, law 

enforcement o f f i c i a l s  o r  t h e  j u d i c i a l  system and has  f u l l y  

cooperated w i t h  a l l  of s a i d  agenc ies  i n  t h e  m a t t e r s  h e r e  

involved.  

Thus, t h i s  ca se  p r e s e n t s  t o  t h i s  Court an oppor tun i ty  t o  

squa re ly  determine t h e  e f f e c t  which a lcohol ism and 

r e h a b i l i t a t i o n  therefrom should have upon d i s c i p l i n a r y  

proceedings  f o r  very s e r i o u s  o f f e n s e s  caused by alcoholism. 

There is  no q u e s t i o n  about Respondent 's  g u i l t ,  nor is  t h e r e  any 

q u e s t i o n  about t h e  r o l e  t h a t  a l coho l  played i n  h i s  misconduct. 

L i k e w i s e ,  t h e r e  is no q u e s t i o n  concerning h i s  e f f o r t s  toward 

r e h a b i l i t a t i o n .  

This  Court has  uniformly he ld  t h a t  t h e  purpose of lawyer 

d i s c i p l i n e  is  n o t  punishment. D i s c i p l i n e  is  f o r  t h e  purpose of 

p r o t e c t i n g  t h e  Bench, t h e  Bar and t h e  p u b l i c  from lawyers  who 

do not  adhere  t o  t h e  s t anda rds  of conduct p re sc r ibed  by t h i s  

Court and f o r  t h e  f u r t h e r  purpose of d e t e r r i n g  o t h e r  lawyers  

from engaging i n  s i m i l a r  misconduct. The F l o r i d a  Bar v. 

Murrel l ,  74 So. 2d 221  (Supreme Court,  1954) ;  The F l o r i d a  Bar 

v. Fishkind,  107 So. 2d 1 3 1  (Supreme Court ,  1958) ;  The F l o r i d a  

Bar v. Thompson, 271 So. 2d 758 (Supreme Court ,  1972) ; The 



F l o r i d a  Bar v. MacKenzie, 319 So. 2d 9  (Supreme Court,  1975) .  

Fur ther ,  t h e  d i s c i p l i n e  adminis te red  should be such a s  t o  

encourage reformat ion.  The F l o r i d a  Bar v. Larkin,  420 So. 2d 

1080; The F l o r i d a  Bar v. MacKenzie ( s u p r a ) .  I n  The F l o r i d a  

Bar v. MacKenzie, t h i s  Court s t a t e d :  

"As s t a t e d  i n  Ruskin, supra ,  t h e  c o n s i d e r a t i o n  
t h a t  should go i n t o  an o rde r  of d i s c i p l i n e  i s  
t h a t  t h e  d i s c i p l i n e  should be f a i r  t o  both t h e  
p u b l i c  and t o  t h e  a t t o r n e y  with  an o b j e c t  of 
c o r r e c t i n g  t h e  wayward tendency i n  t h e  accused 
lawyer whi le  o f f e r i n q  t o  him a  f a i r  and reasonable  
oppor tun i ty  f o r  r e h a b i l i t a t i o n  ...' ." 
(Emphasis Suppl ied)  

I n  r e l a t i v e l y  r ecen t  y e a r s ,  medical a u t h o r i t i e s ,  s o c i a l  

workers, s o c i o l o g i s t s  and t h i s  Court have come t o  t h e  

conc lus ion  t h a t  a lcohol ism is, i n  f a c t ,  a  d i s ease .  Thus, i n  

The F lo r ida  Bar v. Larkin,  420 So. 2d 1080, t h i s  Court s t a t e d :  

"Business and p r o f e s s i o n a l  groups, i nc lud ing  
The F l o r i d a  Bar, have only  r e c e n t l y  openly 
acknowledged and addressed  t h e  problem of t h e  
a l c o h o l i c  businessman and p r o f e s s i o n a l .  This  
problem must be d i r e c t l y  confronted;  a  p r a c t i c i n g  
lawyer who i s  an a l c o h o l i c  can be a  s u b s t a n t i a l  
danger t o  t h e  p u b l i c  and t h e  j u d i c i a l  system a s  
a  whole. Too o f t e n ,  a t t o r n e y s  w i l l  recognize  t h a t  
a  co l l egue  s u f f e r s  from a lcohol  abuse but  w i l l  
i gno re  t h e  problem because they do not  want t o  
h u r t  t h e  i n d i v i d u a l  o r  h i s  o r  her  family.  This  
a t t i t u d e  can have d i s a s t e r o u s  r e s u l t s ,  both f o r  
t h e  p u b l i c  and f o r  t h e  i n d i v i d u a l  a t t o rney .  I f  
a lcohol  is d e a l t  wi th  proper ly ,  no t  only  w i l l a n  
a t t o r n e y ' s  c l i e n t  and t h e  p u b l i c  be p ro t ec t ed ,  
but  t h e  a t t o r n e y  may be a b l e  t o  be r e s t o r e d  a s  a  
f u l l y  c o n t r i b u t i n q  member of t h e  l e q a l  p rofess ion .  
This  Court has  r e s p o n s i b i l i t y  t o  a s s u r e  t h a t  t h e  
p u b l i c  i s  f u l l y  p r o t e c t e d  from a t t o r n e y  misconduct. 
I n  t h i s  ca se ,  where a l coho l  is t h e  under lying cause  
of t h e  p r o f e s s i o n a l  misconduct and t h e  i nd iv iudua l  
a t t o r n e y  is w i l l i n g  t o  coopera te  i n  seek ing  a l coho l  
r e h a b i l i t a t i o n ,  w e  should t a k e  t h e s e  c i rcumnstances  
i n t o  account i n  determining t h e  a p p r o p r i a t e  d i s c i p l i n e . "  
(Emphasis Suppl ied)  



I n  Larkin  ( s u p r a ) ,  t h e  Re fe ree ' s  recommendation of t h r e e  y e a r s  

suspension and u n t i l  t h e  Respondent could prove r e h a b i l i t a t i o n ,  

was reduced t o  9 1  days suspension and u n t i l  t h e  Respondent 

proved r e h a b i l i t a t i o n .  

I n  The F l o r i d a  Bar v. D i e t r i c h ,  469 So. 2d 1377, D i e t r i c h  

had misappropr ia ted  a very s u b s t a n t i a l  amount of h i s  c l i e n t s '  

monies. J u s t  a s  i n  t h e  i n s t a n t  case ,  p r i o r  t o  D i e t r i c h ' s  

misconduct, he was a c t i v e  i n  Bar a c t i v i t i e s  and was r e spec t ed  

by h i s  p e e r s  and h i s  honesty and i n t e g r i t y  were unquestioned.  

H e  had no d i s c i p l i n a r y  record.  However, s h o r t l y  p r i o r  t o  t h e  

misconduct, he became a d d i c t e d  t o  t h e  exces s ive  use of a lcohol  

and consumed s o  much t h a t  he became incompetent t o  engage i n  

t h e  p r a c t i c e  of law and incapab le  of r a t i o n a l l y  e v a l u a t i n g  h i s  

own conduct, which was t h e  cause of s a i d  misconduct. D i e t r i c h  

jo ined  Alcohol ics  Anonymous, r e g u l a r l y  a t t e n d e d  meetings and 

a l t o g e t h e r  ceased t h e  d r ink ing  of a l c o h o l i c  beverages.  H e  

cooperated w i t h  The F l o r i d a  Bar and w i t h  t h e  Probate  D iv i s ion  

of t h e  C i r c u i t  Court and t h e  law enforcement a u t h o r i t i e s  i n  

regard  t h e r e t o .  H e  was charged w i t h  v a r i o u s  f e l o n i e s  t o  which 

he  p l ed  G u i l t y ,  made a f u l l  d i s c l o s u r e ,  as a r e s u l t  of which he  

was found G u i l t y  and was p laced  on probat ion.  A l l  of t h e  

d e f a l c a t i o n s  e i t h e r  had been reimbursed by him o r  by h i s  s u r e t y  

and he made arrangements w i th  h i s  s u r e t y  t o  reimburse them. 

Under t h e s e  c i  rcumstances, t h e  Referee  recommended t h a t  

D i e t r i c h  be found G u i l t y  of t h e  misconduct and t h a t  he  be 

suspended from The F l o r i d a  Bar f o r  a pe r iod  of two y e a r s  and 



u n t i l  he concluded h i s  p roba t ion  a r i s i n g  o u t  of t h e  c r imina l  

o f f e n s e s  and demonstrated h i s  r e h a b i l i t a t i o n .  This  Court 

approved t h e  R e f  e r e e l  s Report and t h e  d i s c i p l i n e  recommended, 

obviously ,  cons ide r ing  h i s  a lcohol ism,  h i s  coopera t ion  and h i s  

a t t empt  t o  r e h a b i l i t a t e  himself  as m i t i g a t i n g  f a c t o r s .  

I n  The F l o r i d a  Bar v. Headley, 475 So 2d 1213, t h i s  Court 

was a g a i n  conf ron ted  wi th  t h e  q u e s t i o n  of whether a lcohol ism 

and r e h a b i l i t a t i o n  therefrom should be cons idered  as m i t i g a t i n g  

f a c t o r s  i n  d i s c i p l i n a r y  proceedings.  The Court quoted,  wi th  

approval ,  The F l o r i d a  Bar v. Larkin  ( sup ra )  and r e i t e r a t e d  t h a t  

when a lcohol ism is t h e  cause  of t h e  misconduct and where t h e  

Respondent has  shown t h a t  he  is  w i l l i n g  t o  coopera te  and i s  

coopera t ing  i n  seek ing  r e h a b i l i t a t i o n ,  t h e  Court should take 

t h i s  i n t o  c o n s i d e r a t i o n  as a m i t i g a t i n g  circumstance.  

This  ho ld ing  i s  no more than  a r e i t e r a t i o n  of t h e  p o s i t i o n  

t h e  Court has  uniformly taken  r e l a t i v e  t o  t h e  purposes of 

d i s c i p l i n e  as above set out .  However, i n  t h a t  case, t h e  Court 

adopted a p o s i t i v e  program toward encouraging r e h a b i l i t a t i o n .  

It  h e l d  t h a t  under t h e  c i rcumstances  of t h i s  case, Headley 

should be o f f e r e d  an oppor tun i ty  of s u c c e s s f u l  r e h a b i l i t a t i o n  

through t h e  Spec i a l  Committee of The F l o r i d a  Bar on Alcohol 

Abuse wi th  p r o v i s i o n s  f o r  h i s  p r o v i s i o n a l  r e in s t a t emen t  t o  

p r a c t i c e  law under t h e  d i r e c t  supe rv i s ion  and moni tor ing by t h e  

Spec i a l  Committee of The F l o r i d a  Bar wi th  t h e  f u r t h e r  p rov i s ion  

t h a t  t h e  Spec i a l  Committee could take a p p r o p r i a t e  a c t i o n  t o  

b r i n g  about Headleyvs  suspension upon h i s  u n s a t i s f a c t o r y  



progress  toward r e h a b i l i t a t i o n .  The holding i n  t h i s  case 

c o n s t i t u t e s  a  Court sanct ioned program which, on t h e  one hand, 

w i l l  adequately p ro tec t  members of t h e  Bench, t h e  Bar and t h e  

publ ic  from any f u t u r e  misconduct, w i l l  de te r  other  lawyers 

from engaging i n  s imi la r  misconduct and, a t  t h e  same time, is 

well  ca lcu la ted  t o  enable  t h e  a t to rney  t o  r e h a b i l i t a t e  himself 

from alcohol  i s m .  

Applicat ion of t h e  p r i n c i p l e s  enumerated i n  Headley 

(supra)  t o  t h i s  case r e f l e c t s :  

1. Respondent has been suspended from t h e  p r a c t i c e  of law 

s ince  September 1 4 ,  1983, and w i l l  remain suspended u n t i l  a t  

l e a s t  h i s  probat ion f o r  t h e  cr iminal  of fenses  has  been 

success fu l ly  completed which w i l l  not be u n t i l  a f t e r  January 7 ,  

1987, a  per iod of a t  l e a s t  t h r e e  and one-half years .  I t  would 

seem t h a t  t h i s  suspension, i n  and of i t s e l f ,  would d e t e r  any 

lawyer from engaging i n  s i m i l a r  misconduct. 

2 .  Respondent has  not  imbibed any a lcoho l i c  beverages 

s ince  August of 1983, but recognizes t h a t  alcoholism is a 

d i sease  which is not  cureable.  Remissions from symptoms a r e  

poss ib le  where t h e  a l c o h o l i c  d e s i r e s  r e h a b i l i t a t i o n  and has  t h e  

w i l l  power t o  accomplish it. Two and three-quar ters  y e a r s  

without a  dr ink demonstrates t h e  d e s i r e  f o r  r e h a b i l i t a t i o n  and 

demonstrates h i s  cur rent  a b i l i t y .  However, continued probat ion 

a s  was provided i n  Headley would insure  t h a t  i f  Respondent 

f a i l s  i n  h i s  r e h a b i l i t a t i o n ,  it w i l l  be quickly brought t o  t h e  

a t t e n t i o n  of t h i s  Court and appropr ia te  a c t i o n  w i l l  be taken. 



3 .  The d i s c i p l i n e ,  such a s  i n  Headley ( s u p r a ) ,  w i l l  

encourage Respondent t o  cont inue  h i s  r e h a b i l i t a t i o n  thereby  

enabl ing  him t o  r e t u r n  t o  t h e  p r a c t i c e  of law and t o  remain i n  

t h e  p r a c t i c e  of law so  long  as he remains away from a lcohol .  

Respondent recognizes  t h a t  t h e r e  a r e  segments of The 

F l o r i d a  Bar who do not  a g r e e  wi th  t h e  Courts1  holdings  i n  The 

F l o r i d a  Bar v. Larkin,  The F l o r i d a  Bar v. D i e t r i c h  and The 

F l o r i d a  Bar v. Headley ( sup ra )  and take s t r o n g  i s s u e  wi th  t h e  

p o l i c i e s  set ou t  i n  t h e s e  cases .  The i n s t a n t  case  is  one where 

t h e  f a c t s  a r e  c l ea r - cu t  and undisputed.  The misconduct i s  of a 

very s e r i o u s  na tu re .  I t  a f f o r d s  t h i s  Court an  oppor tun i ty  t o  

apply  t h e  p r i n c i p l e s  enunc ia ted  i n  t h e  foregoing  c a s e s  i n  a 

manner which w i l l  be c l e a r  and w e l l  understood. A t  t h e  same 

t i m e ,  it a f f o r d s  t h i s  Court an oppor tun i ty  t o  l a y  a s i d e  t h e  

en l igh tened  p r i n c i p l e s  set ou t  i n  t h e  above c i t e d  c a s e s  and t o  

ho ld  t h a t  a lcohol i sm l e a d i n g  t o  misconduct and r e h a b i l i t a t i o n  

therefrom a r e  no t  m i t i g a t i n g  f a c t o r s .  I t  i s  submit ted t h a t  t h e  

en l igh tened  a t t i t u d e  expressed  i n  t h e  above c i t e d  c a s e s  is  

a b s o l u t e l y  sound and is  based upon s c i e n t i f i c  s t u d i e s  and 

exper ience.  

Respondent submits t h a t  t h e  recommendation of d i s c i p l i n e  

recommended by t h e  Referee  should be r eve r sed  and t h i s  Court 

should e n t e r  a Judgment having t h e  fo l lowing  e f f e c t s :  

1. Respondent be suspended from The F l o r i d a  Bar u n t i l  such 

t i m e  as  he  has  s u c c e s s f u l l y  completed h i s  p roba t ion  as  a r e s u l t  

of t h e  c r imina l  o f f enses ;  



2. Af t e r  Respondent has  s u c c e s s f u l l y  completed h i s  

p roba t ion  a s  a  r e s u l t  of t h e  c r imina l  o f f e n s e s ,  he should be 

p laced  on proba t ion  under t h e  supe rv i s ion  and guidance of t h e  

Spec i a l  Committee of The F l o r i d a  Bar on Alcohol Abuse f o r  not  

less than  s i x  (6) months; 

3. Upon a f a v o r a b l e  w r i t t e n  r e p o r t  from t h e  Spec i a l  

Committee recommending r e in s t a t emen t  made t o  t h e  Supreme Court,  

Respondent should be p r o v i s i o n a l l y  r e i n s t a t e d  t o  p r a c t i c e  law 

under t h e  d i r e c t  supe rv i s ion  and moni tor ing of t h e  Spec i a l  

Committee; 

4.  The rea f t e r ,  upon any r e p o r t  of t h e  Spec i a l  Committee 

made t o  t h e  Supreme Court t h a t  Respondent 's  p rog res s  o r  

r e h a b i l i t a t i o n  h a s  become u n s a t i s f a c t o r y  and t h a t  t h e r e  e x i s t s ,  

i n  t h e i r  op in ion ,  a  p o t e n t i a l  f o r  harm t o  t h e  pub l i c ,  

Respondent may be suspended from t h e  p r a c t i c e  of law by t h e  

Supreme Court and Respondent would be suspended f o r  a  pe r iod  of 

t h r e e  (3)  months and one (1) day and t h e r e a f t e r ,  Respondent 

s h a l l  show proof of r e h a b i l i t a t i o n  p r i o r  t o  s a i d  suspens ion  

being 1 i f t e d ;  

5. Respondent 's  p r a c t i c e  of law should be condi t ioned  

upon h i s  a c t i v e  p a r t i c i p a t i o n  i n  an a l coho l  abuse program 

dur ing  t h e  e n t i r e  pe r iod  of h i s  p roba t ion  and he s h a l l  not  

consume any a l c o h o l i c  beverages. 



CONCLUSION 

The recommendation of t h e  Referee  completely ignored t h e  

p r i n c i p l e s  enunc ia ted  by t h i s  Court i n  Larkin ,  D i e t r i c h  and 

Headley ( sup ra )  and recommended Respondent s disbarment f o r  a 

minimum of t h r e e  y e a r s  (it is  unce r t a in  when t h e  disbarment 

would begin bu t ,  presumably, it would begin upon e n t r y  of t h i s  

C o u r t ' s  Order which cannot be much p r i o r  t o  September 1986. I n  

a d d i t i o n ,  Respondent w i l l  have t o  apply f o r  r e in s t a t emen t ,  

which a p p l i c a t i o n  w i l l  take a t  least  n ine  (9)  months t o  

process .  Thus, Respondent w i l l  have been precluded from 

p r a c t i c i n g  law f o r  something i n  excess  of s i x  (6)  years .  I n  

a d d i t i o n  t h e r e t o ,  he w i l l  have t o  t a k e  and pas s  h i s  Bar 

examinations which w i l l  take a t  least  another  year .  For a l l  

p r a c t i c a l  purposes,  i f  t h e  R e f e r e e ' s  recommendation is 

followed, Respondent w i l l  be permanently d i sba r r ed .  

I f  a lcohol ism is a d i s e a s e  and i f  it was t h e  cause  of 

Respondent's misconduct and i f  he is  r e h a b i l i t a t i n g  h imse l f ,  

a l l  of which t h e  Referee  found, he w i l l  be permanently 

precluded from p r a c t i c i n g  law, a r e s u l t  which is  con t r a ry  t o  

t h i s  Cour t ' s  p r i o r  holdings .  
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