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SHAW, J. 

The following question has been certified as being of 

great public importance: 

Has the Supreme Court of Florida, by its agreement in 
State v. Murray, 443 So.2d 955 (Fla. 1984), with the 
analysis of the supervisory powers of appellate 
courts as related to the harmless error rule as set 
forth in United States v. Hasting, 461 U.S. 499, 103 
S.Ct. 1974, 76 L.Ed.2d 96 (1983), receded from the 
per se rule of reversal explicated in Harris v. 
State, 438 So.2d 737 (rla. 1923), David v. State, 369 
So.2d 943 (Fla. 1979) , and Trafficante v. State, 92 

Grissom v. State, 469 So.2d 151, 153 (Fla. 3d DCA 1985). We have 

jurisdiction. Art. V, S 3(b)(4), Fla. Const. 

Grissom was charged with aggravated battery for 

intentionally pouring hot grease on his wife, causing severe 

burns. During the defense cross-examination of Mrs. Grissom at 

trial, counsel asked her a second time whether she had spoken 

with the prosecutor regarding her testimony. The trial court 

sustained the state's objection, stating: 

Yes, it was asked and answered before. No need 
to emphasize it a second time. 

It's perfectly proper for the witness to discuss 
her testimony with the State Attorney as well as it 



i s  f o r  your c l i e n t  t o  d i s c u s s  h i s  t e s t imony  w i t h  you, 
and you may proceed.  

Defense counse l  r eques t ed  a  s i d e  b a r  and t hen  moved f o r  a  

m i s t r i a l .  The t r i a l  c o u r t  den ied  t h e  motion,  b u t  s t a t e d  t h a t  he  

would g i v e  a  c u r a t i v e  i n s t r u c t i o n .  The t r i a l  c o u r t ,  over  de f ense  

c o u n s e l ' s  o b j e c t i o n ,  i n s t r u c t e d  t h e  j u ry  a s  fo l lows :  

Lad ies  and gentlemen,  a s  I j u s t  t o l d  you, it i s  
e n t i r e l y  p rope r  f o r  a  p r o s e c u t o r  t o  d i s c u s s  w i t h  t h e  
w i t n e s s  t h e  t es t imony  t h a t  t hey  a r e  going t o  g i v e  a t  
t i m e  of  t r i a l .  There i s  no th ing  wrong w i t h  t h i s .  

I a l s o  t o l d  you t h a t  i t ' s  p rope r  f o r  . . . [ t h e  
de fense  a t t o r n e y ]  t o  d i s c u s s  w i t h  h i s  c l i e n t ,  t h e  
defendan t ,  i n  any c a s e ,  whatever tes t imony i f  t h e r e  
i s  going t o  be any tes t imony  o r  any of  t h e  f a c t s  of 
t h e  c a s e  s o  t h a t  t h e y  can  defend t h e  de fendan t  
p r o p e r l y ,  b u t  a t  no t i m e  -- I t o l d  you t h i s  a l s o  -- 
i s  t h e  defendan t  r e q u i r e d  t o  t a k e  t h e  w i t n e s s  s t a n d .  
The de fendan t  need n o t  prove any th ing  and i f  t h e  
defendan t  does  n o t  t a k e  t h e  w i t n e s s  s t a n d ,  you a r e  
n o t  [ t o ]  ho ld  t h a t  a g a i n s t  t h e  defendan t .  I t o l d  you 
t h a t  b e f o r e  and I t e l l  you t h a t  a g a i n .  

The de fendan t  d i d  n o t  t e s t i f y ,  and t h e  j u ry  found him g u i l t y  o f  

t h e  l e s s e r  i nc luded  c r i m e  o f  b a t t e r y .  The d i s t r i c t  c o u r t  

r e v e r s e d ,  f i n d i n g  t h a t  t h e  t r i a l  c o u r t ' s  comments w e r e  " f a i r l y  

s u s c e p t i b l e  of be ing  i n t e r p r e t e d  by t h e  j u ry  a s  r e f e r r i n g  t o  t h e  

d e f e n d a n t ' s  e x e r c i s e  of  h i s  r i g h t  t o  remain s i l e n t . "  Grissom, 

W e  r e c e n t l y  r e a f f i r m e d  t h e  f a i r l y  s u s c e p t i b l e  tes t .  S t a t e  

v .  Kinchen, No. 64,043 ( F l a .  Aug. 30, 1985 ) .  I n  Kinchen w e  

s t a t e d :  

David does  n o t  d e f i n e  " f a i r l y "  s u s c e p t i b l e .  A 
d i c t i o n a r y  d e f i n i t i o n  of  " f a i r l y , "  however, i s  [ i l n  a  
f a i r  manner; e q u i t a b l y ;  j u s t l y ;  l e g i t i m a t e l y ;  w i thou t  
u n f a i r  advantages ;  . . . [ p l l a i n l y ;  c l e a r l y ;  
d i s t i n c t l y . "  Webs te r ' s  New I n t e r n a t i o n a l  D ic t i ona ry  
911 (2d ed.  1956 ) .  

S l i p  op. a t  2 .  

W e  d i s a g r e e  w i t h  t h e  d i s t r i c t  c o u r t ' s  a ssessment  of  t h e  

t r i a l  c o u r t ' s  s t a t emen t s  i n  t h e  p r e s e n t  c a s e .  W e  f i n d  t h a t  t hey  

w e r e  n o t  f a i r l y  s u s c e p t i b l e  of  be ing  i n t e r p r e t e d  by t h e  j u r y  a s  

r e f e r r i n g  a d v e r s e l y  t o  t h e  d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y .  Taken 

i n  c o n t e x t ,  it i s  e v i d e n t  t h a t  t h e  t r i a l  c o u r t ' s  f i r s t  s t a t emen t  

was t o  inform t h e  j u r y  t h a t ,  c o n t r a r y  t o  de f ense  i n s i n u a t i o n ,  i t  

i s  p e r f e c t l y  p rope r  f o r  bo th  s i d e s  t o  d i s c u s s  t h e  c a s e  w i t h  

p rospec . t ive  w i tne s se s .  



The trial court had previously given preliminary 

instructions to the jury panel, during which it paraphrased 

without objection Florida Standard Jury Instruction (Criminal) 
* 

1.01 on the defendant's right to remain silent as follows: 

The defendant never has any burden of any kind. 
The defendant has a right to sit there and never say 
a word. Indeed, his lawyer never has to say a word. 
All they have to do is just stay there and never 
utter one word in a trial, although I have yet to see 
a trial where the defense lawyer hasn't said one or 
two things somewhere along the line, but it is 
possible. They don't have to. 

You are not to say to yourselves, well, gee, 
they don't say anything. There is something wrong. 
There's nothing wrong. The duty must first come upon 
the state to prove the guilt of this defendant beyond 
and to the exclusion of a reasonable doubt. 

The curative instruction certainly was no more of a comment than 

the preliminary instruction and no more objectionable. It simply 

stated the law. 

Moreover, before the jury retired to deliberate the court 

read verbatim and without objection Standard Jury Instruction 

2.04(d) DEFENDANT NOT TESTIFYING 
The constitution requires the State to prove its 

accusations against the defendant. It is not 
necessary for the defendant to disprove anything. 
Nor is the defendant required to prove his innocence. 
It is up to the State to prove the defendant's guilt 
by evidence. 

The defendant exercised a fundamental right by 
choosing not to be a witness in this case. You must 
not view this as an admission of guilt or be 
influenced in any way by his decision. No juror 
should ever be concerned that the defendant did or 
did not take the witness stand to give testimony in 
the case. 

The curative instruction during trial called less attention to 

the defendant's silence than the preliminary and final 

instructions which went unchallenged. 

* 
Fla. Std. Jury Instr. (Crim.) 1.01 provides: 

In every criminal proceeding a defendant has the 
absolute right to remain silent. At no time is it 
the duty of a defendant to prove his innocence. From 
the exercise of a defendant's right to remain silent, 
a jury is not permitted to draw any inference of 
guilt, and the fact that a defendant did not take the 
witness stand must not influence your verdict in any 
manner whatsoever. 



In view of our disposition of this case, we need not 

answer the certified question. We note, however, that we 

recently answered the question in the affirmative in State v. 

DiGuilio, No. 65,490 (Fla. July 17, 1986). The decision of the 

district court is quashed and this cause is remanded for an 

affirmance of the battery conviction. 

It is so ordered. 

McDONALD, C.J., and BOYD, OVERTON and EHRLICH, JJ., Concur 
ADKINS, J., Dissents 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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