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PHELIMINAAY STATEMENT 

Amicus C u r i a e ,  M e t r o p o l i t a n  Dade County, h a s  

made a n  e f f o r t  i n  t h i s  b r i e f  t o  avo id  be ing r e p e t i t i o u s  

of i t s  b r i e f  i n  Hobe,rt Makemson, e t  -- a l . ,  - v. M a r t i n  

County, Supreme C o u r t  Case No. 66, 780. However, t h e  

F o u r t h  D i s t r i c t  c e r t i f i e d  t h e  i d e n t i c a l  q u e s t i o n s  i n  t h e  

i n s t a n t  matter and i n  M a r t i n  County v. Makemson, No. 

83-1138 ( P l a .  4 t h  DCA Mar. 6,  1 9 8 5 ) ,  10 F.L.W. 569. I n  

d i s c u s s i n g  t h e  same i s s u e s ,  t h i s  b r i e f  i n e v i t a b l y  w i l l  

r e p e a t  some of t h e  same arguments  i n  Makemson. To 

unders tand  M e t r o p o l i t a n  Dade County ' s  comple te  p o s i t i o n ,  

one should  read  bo th  b r i e f s .  T h e r e f o r e ,  M e t r o p o l i t a n  

Dade County h a s  s e r v e d  c o p i e s  of b o t h  b r i e f s  t o  c o u n s e l  

f o r  a l l  p a r t i e s  i n  t h e  two p e t i t i o n s .  

-iv- 
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STATEMENT 91? FACaTS AiID C A S E  

Metropolitan Dade County accepts and adopts 

Res?ondent, Okeechobee County's statement of facts and 

case. 
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QUESTIONS C E R T I F I E D  AS 
BEING O F  GREAT PUBLIC IMPORTANCE 

I S  SECTION 9 2 5 . 0 3 6  , FLORIDA STATUTES 
( 1 9 8 3 )  UNCONSTITUTIONAL ON I T S  FACE AS 

AN INTERFERENCE WITH THE INHERENT 
AUTHORITY O F  THE COURT TO ENTER SUCH 
ORDEi3S AS ARE NECESSARY TO CARAY OUT 
I T S  CONSTITUTIONAL AUTHORITY? 

I F  THE ANSWER TC) QUESTION A IS NO, I S  
SECTION 9 2 5 . 0 3 6 ,  FLORIDA STATUTES 
( 1 9 8 3 )  UNCONSTITUTIOlVAL AS A P P L I E D  TO 
EXCEPTIONAL CIRCUMSTANCES OK DOES THl3 
T R I A L  COURT HAVI THE IflHERENT AUTHORITY, 
I N  THE ALTERNATIVfl, TO AWAKD A G M A T E R  
FEL FOR T R I A L  AND APPEAL THAN !THE 
STATUTORY MAXIMUM I N  THE EXTRAORDINARY 
CASE? 

I F  THE ANSWER TO QUESTIOfl B IS  YES,  
SHOULD THE TRIAL COURT HAVE XdARDED AN 
ATTOXNEY'S FEE ABOVfl THE STATUTORY 
MAXIMUM FC)R PROCEEDINGS AT THE TRIAL 
LEVEL, GIVEN THE FACTS PRESENTED '333 I T  
BY TXIAL COUNSEL BY H I S  P E T I T I O N  AND 
'.L'ESTINC)NY? 

OFFICE OF COUNTY ATTORNEY. DADE COUNTY. FLORIDA 



SUPDIARY OF ARGUMENT 

The inherent power to appoint counsel to fulfill 

the requirements of the Sixth Amendment does not extend 

to a power to compensate court-appointed counsel. This 

Honorable Court and all District Courts of Appeal have 

found that the Legislature's will is supreme in the 

matter of court-appointed attorney's fees. 

Trial courts have no authority to override the fee 

limits of Section 925.036 (1983) even in cases of 

exceptional circumstances. The Honorable Court in dicta 

in Metropolitan Dade County v. Bridges, 402 So.2d 411 

(Fla. 1981), specified the only manner in which Section 

925.036 can be declared unconstitutional: (1) The 

defendant's sixth amendment rights must have been 

violated; (2) the case must belong to a class of cases 

in which defendants' sixth amendment rights to counsel 

have been violated because of the fee limits of Section 

925.036; and (3) it must be impossible for the trial 

court to appoint competent counsel because of the 

statutory fee limits. 

Actually, the instant case meets both of the above 

criteria. Defendant Underhill did not receive 

incompetent assistance of counsel. There was an 

O F F I C E  O F  COUNTY A T T O R N E Y .  nAnF r n r i u ~ v  =I nozn* 



i n s u f f i c i e n t  showing t h a t  t h e  i n s t a n t  c a s e  i s  w i t h i n  a  
, , 

c l a s s  of c a s e s  i n  which defendants1  s i x t h  amendment 

r i g h t s  t o  counse l  have b e e n . v i o l a t e d  by t h e  low f e e  

l i m i t s .  Furthermore, it was not  impossible  bu t  merely 

d i f f i c u l t  f o r  t h e  t r i a l  c o u r t ' h e r e i n  t o  appo in t  

competent counsel .  Under Sec t ion  27.53, F l o r i d a  

S t a t u t e s ,  t h e  t r i a l  c o u r t  had a u t h o r i t y  t o  appoin t  a  

p u b l i c  defender from another  c i r c u i t ,  even i f  it was 

impossible t o  appoin t  competent p r i v a t e  counsel .  

Assuming arguendo t h a t  t h e  f a c t u a l  s i t u a t i o n  i n  t h e  

Lower Court  meets t h e  t e s t s  enunciated i n  Br idges ' s  

dictum, t h e  t e s t s  regarding when S e c t i o n  925.036 can  be 

dec l a red  u n c o n s t i t u t i o n a l  should be re-examined. The 

o b l i g a t i o n  of a t t o r n e y s  t o  r e p r e s e n t  t h e  c o u r t  pro - bono 

and changes i n  S e c t i o n  27.53 (3)  (b )  i n d i c a t e  t h a t  it i s  

never impossible t o  appoin t  competent counse l  because of 

t h e  s t a t u t o r y  l i m i t s .  Any hardsh ip  t h i s  may cause  

a t t o r n e y s  should be remedied by changes enunciated by 

t h e  L e g i s l a t u r e ,  no t  t h e  c o u r t s .  



ARGUMENT 

P o i n t  I 

SECTION 925.036 OF THE FLORIDA STATUTES 
CAN NOT BE DECLARED UNCONSTITUTIONAL ON 
ITS FACE AS AN INTERFERENCE WITH INHERENT 
POWERS OF TRIAL COURTS TO ENTER SUCH ORDERS 
AS A1U NECESSARY TO CARRY OUT ITS CONSTITUTIONAL 
AUTHOR1 TY 

The i n h e r e n t  power o f  t h e  c o u r t s  t o  a p p o i n t  

c o u n s e l  as  w e l l  as t h e  h i s t o r i c a l  o b l i g a t i o n  of l a w y e r s  

t o  r e p r e s e n t  t h e  p o o r  pro - bono  o b v i a t e s  a n y  a l l e g e d  n e e d  

t o  c o m p e n s a t e  c o u r t - a p p o i n t e d  c o u n s e l  beyond t h e  fee 

l i m i t s  i n  S e c t i o n  925.036. The i n h e r e n t  power o f  c o u r t s  

t o  a p p o i n t  c o u n s e l  d o e s  n o t  e x t e n d  t o  c o m p e n s a t i n g  s u c h  I 
c o u n s e l .  F l o r i d a  c o u r t s  h a v e  u p h e l d  t h e  i n h e r e n t  power  

of t h e  c o u r t  t o  a p p o i n t  c o m p e t e n t  c o u n s e l  a n d  a t  t h e  I 
same t i m e  den ied  t h a t  t h e  c o u r t  h a s  i n h e r e n t  power t o  

c o m p e n s a t e  s u c h  a t t o r n e y s .  I 
A s  e a r l y  a s  1 9 7 1 ,  t h i s  H o n o r a b l e  C o u r t  

d i s t i n g u i s h e d  a p p o i n t m e n t  f r o m  c o m p e n s a t i o n  i n  -- C a r r  v. 

Dade C o u n t y ,  1 5 0  So.2d 865  ( F l a .  1 9 7 1 ) .  W i t h o u t  

q u e s t i o n i n g  t h e  t r i a l  c o u r t ' s  a u t h o r i t y  t o  a p p o i n t  a 

s p e c i a l  p r o s e c u t o r ,  t h e  F l o r i d a  Supreme C o u r t  d e n i e d  t h e  

c o u r t s '  power t o  c o m p e n s a t e  t h e  a p p o i n t e d  a t t o r n e y  I 
w i t h o u t  s t a t u t o r y  a u t h p r i t y .  - C a r r ,  s u p r a ,  a t  866. Even  

t h e  d i s s e n t i n g  o p i n i o n  o f  J u s t i c e  D r e w  r e c o g n i z e d  t h a t  

t h e  i n h e r e n t  a u t h o r i t y  o f  c o u r t s  e x t e n d e d  o n l y  to t h e  I 
power t o  a p p o i n t  a c t i n g  p r o s e c u t o r s  e s s e n t i a l  t o  t h e  

p r o p e r  f u n c t i o n i n g  o f  t h e  c o u r t .  

OFFICE OF COUNTY ATTORNEY, DADE COUNTY, FLORIDA I 



~ I n  Dade County - v. S t r a u s s ,  246 So.2d 137 

( Z l a .  3d DCA 1971) ,  c e r t .  den., 253 So.2d 864 ( P l a .  --  
1971) ,  cer t .  den., 406 U.S. 924 (1972) ,  t h e  T h i r d  

D i s t r i c t  found no a u t h o r i t y  f o r  awarding f e e s  t o  s p e c i a l  

a s s i s t a n t  p u b l i c  d e f e n d e r s  w i t h o u t  a u t h o r i t y  by c o n t r a c t  

o r  s t a t u t e .  T h i s  Honorable Cour t  i n  Mackenzie - v. 

H i l l s b o r o u g h  County, 288 So.2d 200, 201 ( F l a .  1 9 7 3 ) ,  

found t h a t  a t t o r n e y ' s  f e e s  must be p rov ided  by t h e  

L e g i s l a t u r e  i f  a t  a l l .  

The clearest e n u n c i a t i o n  of  t h e  d i s t i n c t i o n  

is found i n  - Uade County v. G o l d s t e i n ,  384 So.2d 183 - 
( F l a .  3d DCA 1980) .  I n  Goldsatein,  t h e  t r i a l  c o u r t  

4 .  

a p p o i n t e d  two a t t o r n e y s  t o  r e p r e s e n t  one d e f e n d a n t  and 

awarded two f e e s ,  each  above t h e  s t a t u t o r y  maximum. The 

T h i r d  Di s t r i c t  found . t h a t  t h e  t r i a l  c o u r t  had t h e  

i n h e r e n t  a u t h o r i t y  t o  a p p o i n t  two a t t o r n e y s .  However, 

G o l d s t e i n  h e l d  t h a t  t h e  c o u r t  had a u t h o r i t y  t o  

coinpensate o n l y  one a t t o r n e y  a s  p e r  t h e  p r o v i s i o n s  of  

S e c t i o n  27.53 of t h e  F l o r i d a  S t a t u t e s .  F i n a l l y ,  

G o l d s t e i n  found t h a t  t h e  t r i a l  c o u r t  had no i n h e r e n t  

a u t h o r i t y  t o  award t h a t  one a t t o r n e y  any more t h a n  

a u t h o r i z e d  by t h e  L e g i s l a t u r e .  

The r a t i o n a l e  behind t h e  d i s t i n c t i o n  between 

a p p o i n t i n g  and compensat ing a t t o r n e y s  is based on (1) 

l a c k  of j u r i s d i c t i o n  o f  t h e  c o u r t  over  a c t i o n s  i n v o l v i n g  

a p p r o p r i a t i o n  of p u b l i c  f u n d s  and (2 )  t h e  h i s t o r i c a l  

o b l i g a t i o n  of a t t o r n e y s ,  a s  o f f i c e r s  of t h e  c o u r t ,  t o  

OFFICE O F  COUNTY ATTORNEY, DADE COUNTY, FLORIDA 



r e p r e s e n t  t h e  p o o r  w i t h o u t  compensa t i on .  A s  J u s t i c e  

D r e w  found  i n  Carr,  s u p r a ,  a t  867,  t h e  c o n s t i t u t i o n a l  

power and  r e s p o n s i b i l i t y  o f  p r o v i d i n g  c o m p e n s a t i o n  f o r  

1 s t a t e  o r  c o u n t y  o f f i c e r s  i s  a p e c u l i a r  and  e x c l u s i v e  

f u n c t i o n  o f  t h e  l e g i s l a t i v e  b r anch .  Such c o m p e n s a t i o n  

i s  a n  a p p r o p r i a t i o n  o f  p u b l i c  f u n d s  which  mus t  be  

app roved  by t h e  L e g i s l a t u r e .  

J u s t i c e  D r e w ' s  r a t i o n a l e  was r e i t e r a t e d  i n  

S t r a u s s ,  s u p r a .  S t r a u s s  found  t h a t  t h e  l a c k  o f  common 

law r i g h t s  t o  a t t o r n e y s '  f e e s  meant  t h a t  s u c h  f e e s  c o u l d  

be awarded  o n l y  by s t a t u t e  o r  c o n t r a c t .  S t r a u s s ,  s u p r a ,  

a t  1 4 1 ,  h e l d  t h a t  t h e  t r i a l  c o u r t .  e x c e e d e d  i t s  

j u r i s d i c t i o n  i n  award ing  f e e s  i n  e x c e s s  o f  s t a t u t o r y  

maximums. Accord ,  Mackenz ie ,  s u p r a ,  a t  201  ( L e g i s l a t u r e  

is s o l e  a u t h o r i t y  f o r  a t t o r n e y s '  f e e s  b e c a u s e  of  t h e  

l a c k  of  common l a w  r i g h t  t o  s u c h  f ees ) ;  M e t r o p o l i t a n  

Dade Coun ty  v. Lyons,  462 So.2d 487 ( F l a .  3d DCA 1 9 8 4 ) ,  - 
pet -- f o r  r e v .  p e n d i n g ;  Coun ty  o f  S e m i n o l e  v. Wadde l l ,  

382 So.2d 357 ( E l a .  5 t h  DCA 1980)  . 
T h i s  H o n o r a b l e  C o u r t  i n  M e t r o p o l i t a n  - Dade 

County 1. B r i d g e s ,  402 So.2d 4 1 1  ( P l a .  1 9 8 1 ) ,  c l e a r l y  

d e f e r r e d  t o  t h e  L e g i s l a t u r e  i n  t h e  matter of 

c o u r t - a p p o i n t e d  a t t o r n e y s '  fees. The p l u r a l i t y  d e c i s i o n  

found  t h a t  t h e  p r o v i s i ~ n s  o f  S e c t i o n  925.036 are 

manda tory  and  n o t  d i r e c t o r y  and  t h a t  t h e  t r i a l  c o u r t  may 

n o t  award f e e s  i n  e x c e s s  o f  t h e  s t a t u t e .  Hose v. Palm --  - 
Beach Coun ty ,  3 6 1  So.2d 1 3 5 ,  1 3 7  n.5 ( F l a .  1 9 7 8 ) ,  e v e n  

r e c o g n i z e d  t h a t  t h i s  H o n o r a b l e  C o u r t  had  h e l d  t h a t  
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L e g i s l a t i v e  w i l l  i s  supreme i n  m a t t e r s  of 

c o u r t - a p p o i n t e d  a t t o r n e y ' s  f e e s .  

D e s p i t e  t h e  abundance of law r e s e r v i n g  t h e  

a u t h o r i t y  t o  t h e  L e g i s l a t u r e  t o  compensate s p e c i a l  

p u b l i c  d e f e n d e r s  and o t h e r  o f f i c e r s  of t h e  c o u r t ,  

P e t i t i o n e r  a r g u e s  on pages  8 and 9 of  h i s  b r i e f  t h a t  t h e  

d u t y  of t h e  t r i a l  c o u r t  t o  p r o v i d e  c o u n s e l  t o  i n d i g e n t s  

i s  c o e x t e n s i v e  w i t h  a n  i n h e r e n t  power t o  award 

a t t o r n e y s '  f e e s .  A l l  F l o r i d a  c o u r t s  have r e j e c t e d  

P e t i t i o n e r ' s  theory .  

C o u r t s  c a n  s a t i s f y  t h e  r e q u i r e m e n t s  of  t h e  

S i x t h  Amendment w i t h o u t  awarding f e e s  beyond t h e i r  

j u r i s d i c t i o n .  C o n t r a r y  t o  P e t i t i o n e r ' s  b l a n k e t  

a s s e r t i o n s  on page 9 of  h i s  b r i e f ,  P l o r i d a  c o u r t s  have 

a u t h o r i t y  t o  o b l i g a t e  an  a t t o r n e y  t o  r e p r e s e n t  an  

i n d i g e n t  w i t h o u t  compensation. 

The c o u r t  i n  Uni ted  S t a t e s  - v. D i l l o n ,  346 

S.2d 6 3 3 ' ( 9 t h  C i r .  1 9 6 5 ) ,  t r a c e d  t h e  h i s t o r i c a l  r o o t s  of 

t h e  o b l i g a t i o n  of a t t o r n e y s  t o  r e p r e s e n t  t h e  poor 

w i t h o u t  compensation. F i f  t e e n t h - c e n t u r y  England and 

p r e - d e v o l u t i o n a r y  America t r a d i t i o n a l l y  o b l i g a t e d  

a t t o r n e y s  t o  r e p r e s e n t  t h e  poor.  I n  England,  t h e  

o b l i g a t i o n  was a  m a t t e r  of  common law and i n  t h e  

s e v e n t e e n t h  c e n t u r y  s t a t u t e s  p rov ided  t h a t  a t t o r n e y s  

must r e p r e s e n t  i n d i g e n t s  cha rged  w i t h  t r e a s o n .  

I n  c o l o n i a l  America, s t a t u t e s  o b l i g a t e d  

c o u n s e l  t o  r e p r e s e n t  i n d i g e n t s  upon a  c o u r t ' s  o r d e r .  
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The o b l i g a t i o n  t o  s e r v e  i n d i g e n t s  i s  a  w e l l - e s t a b l i s h e d  

and time-honored t r a d i t i o n  of t h e  l e g a l  p r o f e s s i o n .  

F l o r i d a  c o u r t s  have r e i t e r a t e d  t h i s  o b l i g a t i o n  t o  

r e p r e s e n t  i n d i g e n t s  pro - bono o r  w i t h  l i t t l e  compensat ion.  

A s  D i l l o n ,  s u p r a ,  a t  638, i n d i c a t e s ,  i f  a  

c o u r t  r e q u i r e s  a n  a t t o r n e y  t o  r e p r e s e n t  t h e  poor pro 

bono, it i s  merely invoking t h e  a t t o r n e y ' s  p r e - e x i s t i n g  
7 

o b l i g a t i o n .  Such requ i rements  a r e  n o t  c o n s i d e r e d  

" t a k i n g s " .  A l l  F l o r i d a  c o u r t s  have adopted  t h e  

reason ing  of D i l l o n .  J u s t i c e  Drew i n  - C a r r ,  s u p r a ,  a t  

867, r ecogn ized  t h a t  a t t o r n e y s  a s  o f f i c e r s  of t h e  c o u r t  

a r e  expec ted  t o  r e n d e r  many s e r v i c e s  w i t h o u t  e x p e c t a t i o n  

of any payment o r  of more t h a n  t o k e n  compensat ion.  

Mackenzie,  s u p r a ,  h e l d  t h a t  r e q u i r i n g  a t t o r n e y s  t o  s e r v e  

w i t h i n  t h e  f e e  l i m i t s  of $750.00 does  no t  c o n s t i t u t e  a  

v i o l a t i o n  of Equal  P r o t e c t i o n  o r  Due Process .  

The B r i d g e s  Cour t  r ecogn ized  t h i s  pro - bono 

o b l i g a t i o n  of t h e  bar .  T h i s  Honorable Cour t  c i t e d  - I n  

t h e  I n t e r e s t  of  D.B. and D.S., 385 So.2d 83 ( F l a .  1980) r  - --- -, 

f o r  t h e  p r o p o s i t i o n  t h a t  a t t d r n e y s  remain under a n  

o b l i g a t i o n  t o  r e p r e s e n t  t h e  poor wi thou t  compensat ion 

even though t h e  s t a t e '  h a s  $ l i f t e d  some of t h e  burden of 

r e p r e s e n t i n g  i n d i g e n t s  t o  t h e  c o u n t i e s .  Indeed,  t h i s  

Honorable Cour t  found i n  U.B. and D.S. t h a t  --- 
c o u r t - a p p o i n t e d  6 t t o r n e y s  .have  no r i g h t  t o  compensat ion 

f o r  r e p r e s e n t i n g  t h e  p a r e n t s  o r  t h e  c h i l d  i n  c e r t a i n  

dependency c a s e s .  
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The c o u r t s  may e v e n  u s e  i t s  con tempt  power t o  

s e n s u r e  t h a t  a t t o r n e y s  f u l f i l l  t h e i r  o b l i g a t i o n  t o  

r e p r e s e n t  t h e  poor .  J u s t i c e  D r e w ' s  r e s e a r c h  i n  - C a r r ,  

s u p r a ,  a t  867 ,  i n d i c a t e d  t h a t  t h e r e  was no r e c o r d  o f  a n  

a t t o r n e y  r e f u s i n g  a c o u r t  appo in tmen t .  A p p a r e n t l y  

c o u r t s  have  n o t  had t o  r e s o r t  t o  t h e  con tempt  power i n  

t h e  p a s t .  

P e t i t i o n e r s '  remarks t h r o u g h o u t  h i s  b r i e f  

t h a t  p e r h a p s  County A t t o r n e y s  are unde r  a n  o b l i g a t i o n  t o  

s e r v e  t h e  c o u r t s  w i t h  l i t t l e  o r  no c o m p e n s a t i o n  is  

c o r r e c t .  A l l  a t t o r n e y s  have  t h i s  o b l i g a t i o n .  A s s i s t a n t  

Dade County  A t t o r n e y s  are a p p o i n t e d  and  i n d e e d  honored  

t o  r e p r e s e n t  C i r c u i t  C o u r t  J u d g e s  i n  v a r i o u s  p r o c e e d i n g s  

w i t h o u t  compensa t ion .  

The i n h e r e n t  power o f  t h e  t r i a l  c o u r t  t o  

r e q u i r e  c o u q s e l  t o  r e p r e s e n t  t h e  poo r  i s - . s u f f i c i e n t  t o  

e n s u r e  t h e  S i x t h  ~rnehdment  r i g h t s  o f  i n d i g e n t s  are n o t  

v i o l a t e d .  T h e r e  is no need  f o r  t h e  t r i a l  c o u r t s  t o  

i n t r u d e  upon t h e  p r a v i n c e  of t h e  L e g i s l a t u r e  i n  

a p p r o p r i a t i n g  f u n d s .  T h e r e f o r e ,  t h e  L e g i s l a t u r e  's  

p r o v i s i o n  o f  l i t t l e  o r  e v e n  no c o m p e n s a t i o n  d o e s  n o t  

i n t e r f e r e  w i t h  t h e  t r i a l  c o u r t ' s  d u t y  t o  upho ld  t h e  

S i x t h  Amendment. 
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Point I1 

SECTION 925.036, FLORIDA STATUTES (1983) 
IS NOT UNCONSTITUTIONAL AS APPLIED TO 
EXTRAORDINARY CIRCUMSTANCES AND THE TRIAL 
COURT DOES NOT HAVE THE ILiHERENT AU'PHOKITY, 
IN THE ALIPERNATIVE, TO AWARD A GREATER PEE 
FOR TRIAL AND APPEAL TdAH THE STATUTORY 
MAXINUM IN THE EXTRAORDINARY CASE. 

This Honorable Court in Strauss, Mackenzie 

I and Bridges have consistently rejected claims that 

11 extraordinary circumstances justify declaring statutory 

II fee limits unconstitutional or overriding such limits on 

11 the basis of trial courts1 inherent powers. Accord, 

Lyons, supra; Broward County v. Wright, 420 So.2d 401 - 
(Ela. 4th DCA 1982); Marion County - v. DeBoisblanc, 410 

11 So. 2d 951 (Pla. 5th DCA 1982) , 419 So.2d 1196 (Pla. 

1982) pet -- for rev. denied. 

At pages 10 to 11 of his brief, Petitioner 

1 interprets dictum in Bridges to hold that a showing of 

1 extraordinary and extreme circumstances is sufficient to 
. . 

I/ declare the statute unconstitutional. ~ridges, supra, 

11 at 413, clearly holds that Section 925.036 can not be 

declared unconstitutional because of extraordinary 

circumstances. In dicta, Bridges, supra, at 414-15 

states: 

Unless it is demonstrated that the 
maximum amounts designated for 
representation in criminal cases by 
section 925.036 are so unreasonably 
insufficient as to make it impossible 
for the courts to appoint competent 
counsel to represent indigent 
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d e f e n d a n t s ,  w e  c a n n o t  s a y  t h a t  s e c t i o n  
925.036 v i o l a t e s  t h e  s i x t h  amendment 
r i g h t  t o  c o u n s e l .  I n  t h e  p r e s e n t  case, 
t h e  d e f e n d a n t  r e p r e s e n t e d  by Ross  w a s  
n o t  d e n i e d  h i s  s i x t h  amendment r i g h t  t o  
r e p r e s e n t a t i o n  by s e c t i o n  925.036, n o r  
i s  it c o n t e n d e d  t h a t  h e  was d e n i e d  s u c h  
r i g h t .  

A c c o r d i n g l y  w e  h o l d  t h a t  t h e  
maximum fee  s c h e d u l e  i n  s e c t i o n  925.036 
is manda to ry ,  a n d  w e  u p h o l d  t h e  
c o n s t i t u t i o n a l i t y  of  t h i s  s t a t u t e .  

The  c lear  i m p o r t  o f  s u c h  l a n g u a g e  is  t h a t  S e c t i o n  

925.036 c a n  n o t  be  d e c l a r e d  u n c o n s t i t u t i o n a l  i n  a g i v e n  

case, as i n d i c a t e d  i n  P e t i t i o n e r ' s  b r i e f  a t  p a g e  10.  

The t e s t  e n u n c i a t e d  by B r i d g e s ' s  p l u r a l i t y  a n d  

c o n c u r r i n g  o p i n i o n s  f o c u s e s  upon a snowing  o f  a 

v i o l a t i o n  - o f  S i x t h  Amendment r i g h t s  i n  t h e  whole  

c r i m i n a l  j u s t i c e  s y s t e m  o r  i n  a class o f  cases. T h i s  is  

a l o g i c a l  i n t e r p r e t a t i o n ,  b e c a u s e  a n  i n d i g e n t  i n  a n y  

g i v e n  case c a n  r e c e i v e  i n c o m p e t e n t  r e p r e s e n t a t i o n  f o r  a 

v a r i e t y  of  r e a s o n s  u n r e l a t e d  t o  t h e  s t a t u t o r y  fee 

l i m i t s .  The remedy i n  t h a t  case is  a R u l e  3  m o t i o n  

r a t h e r  t h a n  i n v a l i d a t i n g  s t a t u t o r y  m a n d a t e s  o n  

a t t o r n e y s '  f e e s .  However, i f  t h e  s t a t d t o r y  f e e  l i m i t s  

of  925.036 were shown t o  c a u s e  a p p o i n t m e n t  o f  

i n c o m p e t e n t  c o u n s e l  i n  t h e  whole  s y s t e m  p r  i n  a class o f  

cases, t h e n  t h e  d i c t u m  i n  B r i d g e s  i n d i c a t e s  t h e  s t a t u t e s  

may b e  d e c l a r e d  u n c o n s t i t u t i o n a l .  

P e t i t i o n e r  ne ' g l ec t s '  t o  m e n t i o n  a t h r e s h o l d  

q u e s t i o n  i n  t h e  c r i t e r i a  f o r  i n v a l i d a t i n g  S e c t i o n  

925.036. B r i d g e s ,  s u p r a ,  a t  415, i n d i c a t e s  t h a t  t h e  
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c o u r t s  must f i n d  t h a t  t h e  d e f e n d a n t  was rendered  

1 i n e f f e c t i v e  a s s i s t a n c e  of  c o u n s e l .  I n  B r i d g e s ,  t h i s  

1 Honorable Cour t  found t h a t  t h e  d e f e n d a n t  r e c e i v e d  

competent  r e p r e s e n t a t i o n  and t h e r e f o r e  t h e  s t a t u t e  had 

t o  be upheld.  

T h i s  Honorable Cour t  may wish t o  r e c o n s i d e r  

t h e  t e s t  it e n u n c i a t e d  i n  d ic tum i n  Br idges .  S i n c e  t h e  

time of t h a t  d e c i s i o n ,  F l o r i d a  s t a t u t e s  have p rov ided  a  

p o t e n t i a l  " s a f e t y  va lve"  f o r  c l a s s e s  of c a s e s  i n  which 

t h e  compensat ion i n  S e c t i o n  925.036 i s  s o  unreasonab le  

t h a t  it is  i m p o s s i b l e  t o  a p p o i n t  competent  p r i v a t e  

c o u n s e l .  S e c t i o n  27.53 p r o v i d e s  t h a t  t h e  t r i a l  c o u r t s  

may a p p o i n t  a  p u b l i c  de fender  from a  d i f f e r e n t  c i r c u i t  

i n  c a s e s  of  c o n f l i c t  wi th  t h e  l o c a l  p u b l i c  d e f e n d e r .  

Ra the r  t h a n  d e c l a r i n g  S e c t i o n  925.036 u n c o n s t i t u t i o n a l  

i n  a  c l a s s  of  c a s e s  where it is  i m p o s s i b l e  t o  a p p i n t .  

p r i v a t e  c o u n s e l ,  a  p u b l i c  de fender  from a n o t h e r  c i r c u i t  

should  be a p p o i n t e d , i n  t h a t  c l a s s  df c a s e s .  

However, it is never  i m p o s s i b l e  t o  a p p o i n t  

competent  p r i v a t e  a t t o r n e y  (s)+ because  t h e  t r i a l  c o u r t s  

have t h e  i n h e r e n t  a u t h o r i t y ' t o  r e q u i r e  c o u n s e l  t o  s e r v e  

p r o  bono. The remedy f o r  t h e  h a r d s h i p  t h i s  may c a u s e  

c e r t a i n  a t t o r n e y s  i s  t o  p e t i t i o n  for .  change i n  t h e  

L e g i s l a t u r e .  The L e g i s l a t u r e  has  t r a d i t i o n a l l y  

i n c r e a s e d  t h e  f e e  l i m i t s  and a d j u s t e d  r u l e s  r e g a r d i n g  

c o u r t  appo in tments  i n  r e sponse  t o  changing t i m e s .  U n t i l  

such time a s  t h e  L e g i s l a t u r e  i n s t i t u t e s  a  change,  t h i s  

-13- 
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Honorable Court should strictly construe the statutory 

fee limitation to provide no exception for exceptional 

circumstances. It is respectfully submitted that the 

tests enunciated in dictum in Bridqes should be 

reexamined in light of the inherent power of courts to 

obligate attorneys to represent the poor with little or 

no compensation and changes in Florida Statutes Section 

27.53 (3) (b) . 
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P o i n t  I11 

THE TRIAL COURT SHOULD NOT HAVE AWARDED 
AN ATTOKNEY'S FEE ABOVE THE STATUTORY 
IYAXIMUM, G I V E N  THE FACTS PRESENTED W I T  
BY TRIAL COUNSEL BY HIS PETITION A L ~ D  
TESTIMONY 

I f  one a p p l i e s  t h e  t e s t  e n u n c i a t e d  i n  

Br idges ,  t h e  f a c t s  i n  t h e  i n s t a n t  c a s e  do n o t  e s t a b l i s h  

t h a t  S e c t i o n  925.036 shou ld  be d e c l a r e d  u n c o n s t i t u t i o n a l  

o r  t h a t  t r i a l  c o u n s e l  s h o u l d  r e c e i v e  a  f e e  exceeding 

s t a t u t o r y  f e e  l i m i t s .  A s  i n  B r i d g e s ,  P e t i t i o n e r  d o e s  

n o t  even a l l e g e  t h a t  Defendant  r e c e i v e d  incompetent  

r e p r e s e n t a t i o n .  p e t i t i o n e r ,  j u s t  l i k e  Alan Ross i n  

B r i d g e s ,  r endered  e f f e c t i v e  a s s i s t a n c e  of c o u n s e l  and 

c a n  n o t  t h e r e f o r e  mount a  c o n s t i t u t i o n a l  c h a l l e n g e  t o  

S e c t i o n  925.036. P e t i t i b n e r  j3enni.s a6es n o t  belong t o  a  

c l a s s  of incompentent  l awyers  who were a p p o i n t e d  because  

of a l l e g e d l y  unreasonably  low f e e  l i m i t s .  

Moreover, t h e  t r i a l  c o u r t  d i d  n o t  f i n d  t h a t  

it was i m p o s s i b l e  t o  a p p o i n t  competent  c o u n s e l ,  mere ly  

d i f f i c u l t .  Indeed,  t h e  t r i a l  c o u r t  found t h a t  a n  

independen t ly  weal thy  a t t o r n e y  c o u l d  r e p r e s e n t  such a  

de fendan t .  The t r i a l  c o u r t  had t h e  a u t h o r i t y  t o  a p p o i n t  

s u c h  an  a t t o r n e y .  
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P e t i t i o n e r ' s  s c e n a r i o  o f  t h e  " d e s t r u c t i o n "  of  

t h e  c r i m i n a l  d e f e n s e  b a r  i s  u n r e a l i s t i c .  I t  f a i l s  t o  

t a k e  i n t o  a c c o u n t  t h a t  t h e  t r i a l  c o u r t  c a n  a p p o i n t  many 

c o u n s e l  f o r  one  d e f e n d a n t  t o  r e l i e v e  t h e  b u r d e n  on  a n  

i n d i v i d u a l  a t t o r n e y .  Under F l o r i d a  S t a t u t e s  S e c t i o n  

27.53, t h e  c o u r t  c o u l d  a p p o i n t  a  p u b l i c  d e f e n d e r  f rom 

a n o t h e r  c i r c u i t .  C e r t a i n l y  p u b l i c  d e f e n d e r s  a l l  o v e r  

t h e  S t a t e  of  F l o r i d a  c o m p e t e n t l y  d e f e n d  complex d r u g  

c a s e s  w i t h  competence  i n  t h e  v a s t  m a j o r i t y  o f  s u c h  c a s e s .  

I n  any  c a s e ,  P e t i t i o n e r ' s  s p e c u l a t i o n  

r e g a r d i n g  c r i m i n a l  d e f e n s e  b a r ' s  " d e s t r u c t i o n "  is 

i r r e l e v a n t  t o  b o t h  t h e  p l u r a l i t y  and  c o n c u r r i n g  

o p i n i o n s '  tests i n  B r i d g e s .  Both  tests f o c u s  o n  

v i o l a t i o n s  of  S i x t h  Amendment r i g h t s ,  n o t  h a r d s h i p s  o n  

a t t o r n e y s .  If t h e  f e e  l i m t s  c a u s e  a  h a r d s h i p  o n  t h e  

a t t o r n e y  and  y e t  t h e  d e f e n d a n t s  i n  t h e  c lass  r e c e i v e  

c o m p e t e n t  r e p r e s e n t a t i o n ,  s u c h  a s  t h e  e x c e l l e n t  c o u n s e l  

D e f e n d a n t  r e c e i v e d  i n  t h e  i n s t a n t  c a s e ,  mandated l i m i t s  

must  be  uphe ld .  

Assuming a r q u e n d o  t h i s  c a s e  s a t i s f i e s  t h e  

tests e n u n c i a t e d  i n  d i c t u m  i n  B r i d g e s ,  t h e  c r i t e r i a  f o r  

d e c l a r i n g  S e c t i o n  925.036 u n c o n s t i t u t i o n a l  s h o u l d  b e  

reexamined .  T h i s  c a s e  shows t h a t  e v e n  a  w i t h  a  low fee 

l i m i t  it may b e  d i f f i c u l t  b u t  n o t  i m p o s s i b l e  t o  a p p o i n t  

c o m p e t e n t ,  p r i v a t e  c o u n s e l .  The t r i a l  c o u r t  i n  t h i s  

case had a u t h o r i t y  t o  compel  P e t i t i o n e r  D e n n i s  t o  

c o n t i n u e  t o  r e p r e s e n t  h i s  c l i e n t  w i t h i n  t h e  fee l i m i t s  
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of  925.036. Any h a r d s h i p  caused i s  a  m a t t e r  f o r  t h e  

L e g i s l a t u r e  t o  c o n s i d e r .  The t r i a l  c o u r t  had t h e  

i n h e r e n t  power t o  a p p o i n t  a n o t h e r  a t t o r n e y  t o  r e l i e v e  

t h e  burden on P e t i t i o n e r .  

Moreover, t h e  Lower Cour t  c o u l d  have a l lowed 

P e t i t i o n e r  Dennis t o  withdraw and a p p o i n t  a  p u b l i c  

d e f e n d e r  from a n o t h e r  c i r c u i t .  The Lower Cour t  would 

have t h e r e b y  avoided an  i n s t r u s i o n ' i n t o  t h e  

L e g i s l a t u r e ' s  domain and s t i l l  ensured  t h a t  D e f e n d a n t ' s  

S i x t h  Amendment r i g h t s  Were p r o t e c t e d .  The  t r i a l  c o u r t  

having numerous a l t e r n a t i v e s  a v a i l a b l e  t o  it s h o r t  of  

over  r i d i n g  s t a t u t o r y  mandates c l e a r l y  exceeded i t s  

j u r i s d i c t i o n  when it awarded f e e s  s x e e d i n g  t h o s e  

mandates.  
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CONCLUSION 

The s t a t u t o r y  fee l i m i t s  f o r  s p e c i a l  

a s s i s t a n t  p u b l i c  d e f e n d e r s  d o  n o t  i n t e r f e r e  w i t h  t h e  

t r i a l  c o u r t ' s  i n h e r e n t  power t o  a p p o i n t  c o m p e t e n t  

c o u n s e l  f o r  i n d i g e n t s .  Moreover ,  t h e r e  is  n o t  e x c e p t i o n  

t o  t h e s e  s t a t u t o r y  m a n d a t e s  f o r  e x t r a o r d i n a r y  

c i r c u m s t a n c e s .  

The f a c t u a l  s i t u a t i o n  o f  t h e  i n s t a n t  case 

d o e s  n o t  s a t i s f y  t h e  tests e n u n c i a t e d  i n  d i c t u m  i n  

B r i d g e s .  Even i f  t h e  i n s t a n t  s i t u a t i b n  d o e s  meet t h o s e  

c r i t e r i a ,  t h e  tests f o r  d e c l a r i n g  S e c t i o n  925.036 

u n c o n s t i t u t i o n a l  s h o u l d  be  re -examined  i n  l i g h t  o f  t h e  

t r i a l  c o u r t ' s  a b $ l , i t y  t o  a p p o i n t  p u b l i c  d e f e n d e r s  f rom 

o t h e r  c i r c u i t s  and  t h e  t r a d i t i o n a l  o b l i g a t i o n  t o  

r e p r s e n t  t h e  poo r  pro - bono. 

R e s p e c t f u l l y  s u b m i t t e d ,  

ROBERT A. GINSBURG 
DADE COUNTY ATTORNEY 
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