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P O I N T S  ON REVIEW - C E R T I F I E D  Q U E S T I O N S :  

A. WHETHER S E C T I O N  9 2 5 . 0 3 6  F L O R I D A  S T A T U T E S  ( 1 9 8 3 )  I S  UN- 
C O N S T I T U T I O N A L  ON I T S  FACE A S  AN I N T E R F E R E N C E  WITH T H E  
I N H E R E N T  AUTHORITY O F  T H E  COURT TO ENTER SUCH ORDERS 
A S  ARE NECESSARY T O  CARRY OUT I T S  C O N S T I T U T I O N A L  
AUTHORITY ; 

B. I F  T H E  ANSWER T O  T H E  F I R S T  Q U E S T I O N  IS  N E G A T I V E ,  COULD 
THE STATUTE B E  HELD UNCONSTITUTIONAL A S  A P P L I E D  T O  
E X C E P T I O N A L  CIRCUMSTANCES;  

C .  I F  T H E  ANSWER T O  THE SECOND Q U E S T I O N  I S  A F F I R M A T I V E ,  SHOULD 
T H E  T R I A L  COURT HAVE AWARDED AN ATTORNEY'S  F E E  ABOVE T H E  
STATUTORY MAXIMUM FOR P R O C E E D I N G S  A T  THE T R I A L  L E V E L ,  
G I V E N  T H E  F A C T S  P R E S E N T E D  T O  I T  BY T R I A L  COUNSEL BY T H E I R  
P E T I T I O N S  AND TESTIMONY;  



STATEMENT OF THE CASE AND OF THE FACTS: 

(For purposes  o f  t h e  S ta tement  Of The Case And Of The 

F a c t s ,  r e f e r e n c e  t o  t h e  a p p r o p r i a t e  p o r t i o n s  of  t h e  Record 

on Appeal w i l l  be made by way of t h e  i n t i a l  "R", fo l lowed  

by t h e  r e l e v a n t  p a g i n a t i o n ;  r e f e r e n c e  t o  t h e  " A p p e l l a n t ' s  

I n i t i a l  B r i e f "  w i l l  be made by t h e  i n i t i a l  "A", fo l lowed  by 

t h e  a p p r o p r i a t e  p a g i n a t i o n ;  and r e f e r e n c e  t o  t h e  Opinion of  

t h e  D i s t r i c t  Cour t  o f  Appeal i n  Mar t in  County VS Makemson, 

No. 83-1138 ( F l a .  4DCA Mar. 6 ,  1985)  10 F.L.W. 569 w i l l  be  

made by t h e  i n t i a l s  "O.M.", fo l lowed by t h e  a p p r o p r i a t e  

p a g i n a t i o n ;  and,  r e f e r e n c e  t o  t h e  op in ion  o f  t h e  o p i n i o n  o f  

m t h e  D i s t r i c t  Cour t  of  Appeal i n  Okeechobee County, F l o r i d a  V s  

J enn ings ,  e t .  a l ,  No. 83-1179 ( F l a .  4DCA, March 6 ,  1985 (lOF.L.W. 

572) w i l l  be made by t h e  i n i t i a l s  "O.J ." ,  fo l lowed  by t h e  approp- 

r i a t e  p a g i n a t i o n )  

V. L. U n d e r h i l l  and e l e v e n  o t h e r s  w e r e  j o i n t l y  charged i n  

t h e  Lower T r ibuna l  c ause ,  and V.  L. U n d e r h i l l  was s p e c i f i c a l l y  

charged i n  f o u r  c o u n t s  of  t h e  In fo rma t ion  w i th :  Count I . ,  Conspir-  

a c y  To Br ing Cocaine and Mari juana  I n t o  The S t a t e  Of F l o r i d a ;  

Count I I . ,  T r a f f i c k i n g  I n  Cannabis  I n  Excess of  100 Pounds; 

Count I I I . ,  T r a f f i c k i n g  i n  Cannabis I n  Excess o f  100 Pounds; 

and Count I V . ,  Arson ( R . P .  2 2 ) .  On December 8 ,  1982,  Rober t  

Lee Dennis,  E s q u i r e  ( h e r e i n a f t e r  " t h e  P e t i t i o n e r " )  was appo in t -  



e d  t o  r e p r e s e n t  V. L. U n d e r h i l l  a s  a  S p e c i a l  P u b l i c  Defender 

of t h e  Nine teen th  J u d i c i a l  C i r c u i t  of  t h e  S t a t e  o f  F l o r i d a ,  

I n  And For Okeechbbee County, F l o r i d a  (R.P. 1 0 2 ) .  On February  7 ,  

1983, P e t i t i o n e r  Robert  Lee Dennis,  f i l e d  h i s  "Motion For 

(Immediate) P a r t i a l  Payment of  A t t o r n e y ' s  Fees  and Cos t s "  

( R . P .  102-105). Th i s  mot ian  r e c i t e d  an  e x p e n d i t u r e  o f  52.07 

hours  i n  Cour t  and 168.80 hou r s  o u t  of  c o u r t  by t h e  P e t i t i o n e r  

on beha l f  of  V. L. U n d e r h i l l ' s  c a s e ;  and t h e  motion r e q u e s t e d  

a t t o r n e y ' s  f e e s  i n  an  amount o f  $8,511.50,  based upon t h i s  

t o t a l  of 221 hours  expended. And on February  8 ,  1983,  an Order  

s p e c i f i c a l l y  f i n d i n g  " . . . t h a t  a l l  p rope r  pe r sons  w e r e  g i ven  n o t i c e  

0 ...." and Order ing Okeechobee County, F l o r i d a ,  t o  pay t h e  p e t i t i o n e r  

a t t o r n e y ' s  f e e s  of  $8 ,511,50 was rendered  by t h e  Lower T r i b u n a l  

Judge ( R .  P. 1 0 7 ) .  No motion f o r  r e h e a r i n g  was f i l e d  t h e r e a f t e r ;  

no a p p e a l  has  even been t aken  w i t h  r e g a r d  t o  t h a t  Order ;  and t h e  

money was p a i d  by t h e  County t o  t h e  P e t i t i o n e r R o b e r t  Lee Dennis 

( R .  Passim; D.M. ,  PP. 10-11) .  

T h e r e a f t e r ,  on February  25, 1983,  ano the r  Hearing r e s p e c t i n g  

a t t o r n e y ' s  f e e s  was h e l d  (R.PP. 1 -72 ) ,  and a t  t h i s  Hearing t h e  Pe t -  

i t i o n e r  and Co-Counsel p r e s e n t e d  f i v e  e x p e r t  w i t n e s s e s  i n  t h e  

a r e a  of t h e  de f ense  of  d rug  t r a f f i c k i n g  t ype  c a s e s  who t e s t i f i e d  

a s  t o  t h e  u t t e r  i m p o s s i b i l i t y  of  t h e  C i r c u i t  Cou r t s  o f  t h e  S t a t e  

be ing  a b l e  t o  a p p o i n t  competent  a t t o r n e y s  t o  r e p r e s e n t  i n d i g e n t  



d e f e n d a n t s  i n  d r u g  t r a f f i c k i n g  and c o n s p i r a c y  t y p e  c a s e s  f o r  t h e  

maximum f e e  o f  $2 ,500 .00  p r e s c r i b e d  by F. S .  925.036 ( 1 9 8 3 ) .  

I n t e r  a l i a ,  t h e s e  a t t o r n e y  w i t n e s s e s  who s p e c i a l i z e d  i n  t h e  

d e f e n s e  o f  s u c h  d r u g  t r a f f i c k i n g  t y p e  c a s e s ,  d e c l a r e d  t h e s e  

cases a s  a c lass  t o  be t h e  most complex and d i f f i c u l t  o f  a l l  

c r i m i n a l  cases t o  d e f e n d ;  o p i n e d  e x p e r t l y  t h a t  F.  S. 925.036 

(1983)  w a s  u n c o n s i t u t i o n a l - - a t  l e a s t  as a p p l i e d  t o  t h e  V. L. 

U n d e r h i l l  case; and ,  Wilbur  Smi th ,  E s q u i r e ,  t e s t i f i e d  i n  a d d i t i o n  

t h a t  a r e a s o n a b l e  f e e  i n  a c c o r d a n c e  w i t h  wha t  t h e  V. L. U n d e r h i l l  

case r e q u i r e d  t o  d e f e n d  it c o m p e t e n t l y  would be  $150,000.00 

p l u s  costs,  b u t ,  t h a t  t h e  C o u r t s  l i k e l y  would be a b l e  t o  f i n d  

compe ten t  l a w y e r s ,  f u l l y  aware o f  what  t h e  case e n t a i l e d ,  who 

would d e f e n d  it f o r  $30,000.00 - $40,000.00 ,  p l u s  c o s t s .  (R.P. 5 0 ) .  

Based upon t h e  e v i d e n c e  p r e s e n t e d ,  t h e  t r i a l  c o u r t  found:  

t h a t  F.  S. 925 .036(1983)  w a s  u n c o n s t i t u t i o n a l  as a p p l i e d  t o  t h e  

V. L. U n d e r h i l l  case; t h a t  t h e  V. L .  U n d e r h i l l  case w a s  t h e  t y p e  

o f  case u n d e r  Broward County V. Wr igh t ,  420 So.2d 401  ( F l a .  4DCA 

Rose V. Palm Beach County,  1 9 7 8 ) ,  and  

M e t r o p o l i t a n  Dade County V. B r i d g e s ,  402 So.2d 411  ( F l a .  1 9 8 1 ) ,  

which  d e m o n s t r a t e d  s u c h  ex t r eme  c i r c u m s t a n c e s  as  t o  mandate  exceed-  

i n g  t h e  s t a t u t o r y  l i m i t  f o r  S p e c i a l  P u b l i c  Defende r  f e e s ;  t h a t  

no  compe ten t  l a w y e r  who w a s  n o t  i n d e p e n d e n t l y  w e a l t h y  and  who 

w a s  aware o f  t h e  c o m p l e x i t y  o f  t h e  c a s e  would a c c e p t  r e p r e s e n t a t i o n  

f o r  $2,500.00.  (R.PP. 58-59) .  



These u l t i m a t e  f i n d i n g s  t h e  Court  de r ived  from t h e  f a c t s  

t h a t  a s  of February 2 1 ,  1983: t h e  S t a t e  had l i s t e d  over  130 

wi tnes ses ;  t h e r e  were e i g h t  co-defendants j o i n t l y  t o  be t r i e d ;  

t h e r e  were 4,000 pages of S t a t e  evidence s u b j e c t  t o  being i n t r o -  

duced a t  t r i a l ;  t h a t  most of t h e  wi tnesses  should be deposed o r  

a t  l e a s t  be interviewed. by each  defense  counse l ;  t h a t  t h e  ca se  

involved:  t h e  use  of i n t e r c e p t i o n  of o r a l  communication by 

way of body bugs; t h e  u se  of informers ;  i n v e s t i g a t i o n  by bo th  

Fede ra l  and S t a t e  agenc ies ;  t h e  defense  of entrapment ;  t h a t  it 

was e s t ima ted  t h a t  over  s i x  weeks a t  approximately  4 days  p e r  

week and 4 hours  each day would be r equ i r ed  even t o  s e l e c t  a  

j u ry ;  t h a t  f o u r  weeks of evening motion s e s s i o n s  a t  3  hours 

pe r  day,  two o r  t h r e e  t imes p e r  week had been expended a l r e a d y ;  

t h a t  it was e s t ima ted  t h a t  t h e  t r i a l  would t a k e  between 4 and 8  

weeks a t  4 days per  week, 6  hours a  day; t h a t  p r e t r i a l  d i scovery  

had a l r e a d y  taken between 40 and 165 hours  p e r  defense  counse l ;  

and,  t h a t  a  reasonable  f e e  f o r  p r i v a t e  r e t a i n e d  counse l  would be 

between $40,000.00 - $40,000.00, p l u s  c o s t s .  (R.PP. 56-59). 

This  hear ing  was appa ren t ly  he ld  upon t h e  Motions of Appel lees  

J. Blayne Jennings ,  Esq. ( R .  PP. 81-84), Robert G .  Ude l l ,  Esq. 

( R .  PP. 91-95),  and Richard D. Kibbey, Esq. ,  (R.PP. 97-100) t o  s e t  

a s i d e  F. S. 925.036 (1983) a s  a p p l i e d  t o  drug t r a f f i c k i n g  c a s e s  

i n  g e n e r a l ,  and, wh i l e  t h e  P e t i t i o n e r  Robert Lee Dennis took 

p a r t  i n  t h e  Hearing on February 25, 1983, he n e i t h e r  made any 

such motion i n  w r i t i n g  nor  adopted t h i s  motion a s  h i s  own. The 



on ly  motion which h e  made was t h e  "Motion For (Immediate) 

P a r t i a l  Payment o f  A t t o r n e y ' s  Fees  And Cos t s"  of February  7 ,  

1983 (R.PP. 102-106),  which motion i n  t u r n  w a s  g r a n t e d  by 

t h e  terms of t h e  unappealed F i n a l  Order  of  payment of  $8,511.50, 

which Order  was rendered  by t h e  T r i a l  Cour t  on February  8 ,  1983 

( R . P .  1 0 7 ) .  

On May 9 ,  1983, f i f t y - e i g h t  days  a f t e r  t h e  appea l  t i m e  

had e l a p s e d  from t h i s  F i n a l  Order of  February  8 ,  1983, t h e  

T r i a l  Judge rendered  the Order sought  t o  be  reviewed by way of  

t h e  i n s t a n t  Appeal .  On June  6 ,  1983, t h e  Respondent f i l e d  o n l y  

one o r i g i n a l  Not ice  o f  - Appeal of  t h i s  Order of  May 9 ,  1983, 

(Supplemental  Record on Appeal;  D.M.  P. 1 2 ) ;  and,  on June  1 7 ,  

1983, t h e  t r i a l  Cour t  r endered  an  "Amended Order"  based upon 

t h e  hea r i ng  of  February  25, 1983, awarding a l l  appo in ted  c o u n s e l ,  

i n c l u d i n g  t h e  P e t i t i o n e r ,  a  t o t a l  f e e  of ten- thousand d o l l a r s  

($10,000.00)  (Supplemental  Record on Appea l ) .  

On March 6 ,  1985, t h e  Honorable D i s t r i c t  Cour t  of  Appeal 

of  F l o r i d a ,  Four th  D i s t r i c t  i s s u e d  i t s  o p i n i o n  i n  t h e  i n s t a n t  

c a s e  and i n  t h e  companion c a s e  o f  Makemson, s u p r a ,  c e r t i f y i n g  

t h e  i n s t a n t  p o i n t s  on appea l  f o r  d e c i s i o n  by t h e  Supreme Cour t  

of  F l o r i d a ;  on A p r i l  3 ,  1985, t h e  p e t i t i o d e r  f i l e d  h i s  i n v o c a t i o n  

of t h e  j u r i s d i c t i o n  of  t h e  Supreme Cour t ;  and on A p r i l  8  , 1985,  

t h e  Supreme Cour t  o rde r ed  the f i l i n g s  by t h e  P e t i t i o n e r  and t h e  



R e s p o n d e n t  of t h i e r  b r i e f s  on t h e  m e r i t s .  T h e  f o u r t h  p o i n t  

ce r t i f i ed  i n  M a k e m s o n ,  s u p r a ,  does n o t  involve P e t i t i o n e r  

R o b e r t  L e e  D e n n i s .  

ARGUMENT AND CITATIONS OF LAW: 

A. POINT ON REVIEW - C E R T I F I E D  QUESTION NUMBER ONE: 

WHETHER FLORIDA STATUTE 9 2 5 . 0 3 6  ( 1 9 8 3 )  I S  UNCONSTITUTIONAL 
ON I T S  FACE AS AN INTERFERENCE WITH THE INHERENT AUTHORITY 
OF THE TRIAL COURTS TO ENTER SUCH ORDERS AS ARE NECESSARY 
TO CARRY OUT I T S  CONSTITUTIONAL AUTHORITY: 

T o  t h e  P e t i t i o n e r ,  t h e  t e r m  " i n h e r e n t  a u t h o r i t y " ,  i m p l i e s  

t h a t  no express  a u t h o r i t y  e x i s t s  by v i r t u e  of c o n s t i t u t i o n ,  

s t a t u t e ,  o r  r u l e  w h i c h  j u s t i f i e s  a p a r t i c u l a r  ac t ion by a c o u r t ,  

b u t ,  t h a t  t h e  j u s t i f i c a t i o n  none the l e s s  e x i s t s ,  i n  order f o r  t h e  

s y s t e m  t o  f u n c t i o n .  If such is indeed t h e  case, t h e  P e t i t i o n e r  

r e s p e c t f u l l y  sugges ts  t h a t  t h e  H o n o r a b l e  D i s t r i c t  C o u r t ' s  cert-  

i f i e d  q u e s t i o n  i s  too n a r r o w  i n  scope and begs t h e  q u e s t i o n  t h a t  

no express - a u t h o r i t y  has  been granted t o  t h e  t r i a l  cour t s  t o  

exceed t h e  l i m i t s  of F l o r i d a  S t a t u t e  9 2 5 . 0 3 6 ( 1 9 8 3 )  i n  a given 

case. T h e r e f o r e ,  t h e  P e t i t i o n e r  w o u l d  r e s p e c t f u l l y  sugges t  

t h a t  the  f i r s t  of t h e  q u e s t i o n s  cer t i f ied  by t h e  H o n o r a b l e  D i s t r i c t  

C o u r t  i n  t h i s  case should have read as  f o l l o w s :  

"WHETHER FLORIDA STATUTE 9 2  5.036 ( 1 9 8 3 )  I S  UNCON- 
STITUTIONAL ON I T S  FACE AS AN INTERFERENCE WITH 
BOTH THE EXPRESS AND S P E C I F I C  CONSTITUTIONAL 
AUTHORITY OF ART. V.  S . 5 ( b )  FLA. CONST. AND THE 
INHERENT AUTHORITY OF THE TRIAL COURTS BEYOND 
T H I S  CONSTITUTIONAL PROVISION TO ENTER SUCH 



ORDERS AS ARE NECESSARY TO CARRY OUT ITS 
CONSTITUTIONAL AUTHORITY AND RESPONSIBILITIES." 

I n  A r t .  V. S. 5 ( b ) ,  - F l a .  Const . ,  s u p r a ,  t h e  peop l e  of  t h e  

S t a t e  of  F l o r i d a  e x p r e s s l y  p r o v i d e d , i n t e r  a l i a ,  t h e  f o l l owing  

w i t h  r e s p e c t  t o  t h e  a u t h o r i t y  of t h e  C i r c u i t  Cour t s  o f  t h e  S t a t e  

" . . . s h a l l  have t h e  power t o  i s s u e  ... a l l  w r i t s  
n ece s sa ry  o r  p rope r  t o  t h e  complete e x e r c i s e  
of  t h e i r  j u r i s d i c t i o n  ...." 

Nor, t h e  P e t i t i o n e r  r e s p e c t f u l l y  submi t s ,  can  t h e r e  be any doubt  

under  Gideon V. wainwrightLbnd Arge r s inge r  V. ~ a m l i n ~  t h a t  

t h e  t r i a l  c o u r t s  have an  a b s o l u t e  " j u r i s d i c t i o n a l "  d u t y  t o  

p rov ide  counse l  f o r  t h e  i n d i g e n t  c r i m i n a l  d e f e n d a n t s  o f  t h e  

s t a t e  of F l o r i d a  i n  o r d e r  t o  comply w i t h  t h e  S i x t h  and Fou r t een th  

Amendments t o  t h e  C o t l s t i t u t i o n  of t h e  Uni ted  S t a t e s  i t s e l f .  A s  

a  consequence,  it would n e c e s s a r i l y  f o l l ow ,  t h e  P e t i t i o n e r  

submi t s ,  t h a t  t h e  powers of  t h e  t r i a l  c o u r t  i n  a  p a r t i c u l a r  

c a s e  must h e c e s s a r i l y  be coex t ens ive  w i t h  t h e  j u r i s d i c t i o n a l  

d u t i e s  which it must perform,  and t h e  c o n s t i t u t i o n  of  t h e  S t a t e  

of F l o r i d a  h a s  e f f e c t u a l l y  c o d i f i e d  what would o t h e r w i s e  be  on ly  

an " i n h e r e n t "  power. 

To t h e  e x t e n t  t h a t - a  m e r e  s t a t u t e  o f  t h e  S t a t e  of  F l o r i d a  

such a s  F. S. 925.036 (1983) , has  even t h e  p o t e n t i a l  e f f e c t  o f  

r e p e a l i n g  o r  c i r cumsc r ib ing  t h e s e  powers and d u t i e s  of t h e  

F l o r i d a  Cour t s  pu r suan t  t o  Amendments S i x  and Four teen  of t h e  

C o n s t i t u t i o n  of t h e  Uni ted  S t a t e s ,  and A r t .  V ,  S. 5 ( b ) ,  F l a .  



Cons t . ,  i n  a  g iven  c a s e ,  t h e  P e t i t i o n e r  r e s p e c t f u l l y  s u g g e s t s  

t h a t  it i s  u n c o n s t i t u t i o n a l  on i t s  f a c e .  And u n l e s s ,  o r  even 

i f ,  F l o r i d a ,  a s  w i t h  some f e d e r a l  t r i a l  c o u r t s ,  i n t r o d u c e s  

e f f e c t u a l  i n v o l u n t a r y  s e r v i t u d e  and impressment of  i t s  a t t o r n e y s  

by p r e v e n t i n g  an  o f f i c e r  of  t h a t  c o u r t  from r e f u s i n g  any c r i m i n a l  

c a s e  a t  a l l  upon p a i n  o f  d i s b a r m e n t (  i f  F. S .  925.036(1983) 

remains ,  immutably m a n d a t o r y ) , t h e  F l o r i d a  Cour t s  w i l l  b e  unab l e  

t o  f i n d  w i l l i n g ,  e f f e c t i v e  s p e c i a l i s t s  competent  t o  defend c a s e s  

such a s  t h e  i n s t a n t  c a s e  wherein t h e r e  a r e  de f endan t s  whom t h e  

P u b l i c  De fende r ' s  O f f i c e  can  n o t  defend.  Moreover, even i f  t h e  

F l o r i d a  Cour t s  d i d  d e c i d e  t o  impress  c i v i l  law p r a c t i t i o n e r s ,  

i n c l u d i n g  perhaps  County A t to rneys ,  a s  w e l l  a s  t h e  c r i m i n a l  

de f ense  b a r ,  many members of  t h e  F l o r i d a  Bar a t  l a r g e  would be 

paupe r i zed  by t h e  s t a t u t o r y  minimum of F. S .  925.036(1983) .  

I n  s h o r t ,  i n  t h e  h i g h l y  complex con t raband  - r a c k e t e e r i n g  - 
consp i r acy  t y p e  c a s e  such a s  t h e  one  a t  b a r ,  F. S .  925.036 (1983 ) ,  

w i l l  p r e c l u d e  t h e  t r i a l  c o u r t s  of F l o r i d a  from a p p o i n t i n g  e f f e c t -  

i v e  counse l  f o r  t h e  i n d i g e n t  c r i m i n a l  de f endan t  a s  r e q u i r e d  by 

t h e  f e d e r a l  c o n s t i t u t i o n  u n l e s s  t h o s e  c o u r t s  e i t h e r  d i s c r i m i n a t -  

o r i l y  impress  members of t h e  c r i m i n a l  de f ense  b a r  a l o n e  o r  

. else impress  a l l  members o f  t h e  F l o r i d a  Bar ,  r e g a r d l e s s  of t h e i r  

a r e a s  of s p e c i a l t y .  A s  a  consequence,  F. S .  925.036(1983) i s  

f a c i a l l y  u n c o n s t i t u t i o n a l  i n  t h a t  it h a s  t h e  a l t e r n a t i v e  p o t e n t i a l  



e i t h e r  t o  d e s t r o y  a  l a r g e  segment o f t h e  P l a .  d e f e n s e  b a r  and t h e  

F l o r i d a  b a r  g e n e r a l l y  by imposing i n v o l u n t a r y  s e r v i t u d e  and 

impressment upon F l o r i d a  a t t o r n e y s  o r  t o  p r e c l u d e  t h e  F l o r i d a  

t r i a l  c o u r t s  from p rov id ing  i n d i g e n t  c r i m i n a l  d e f e n d a n t s  w i t h  

t h e  same r i g h t  t o  defend themselves  a s  s o l v e n t  de f endan t s  can  

a f f o r d - - e s p e c i a l l y  i f  F. S. 925.036(1983) can neve r  be he ld  

u n c o n s t i t u t i o n a l  a s  - a p p l i e d  t o  a  p a r t i c u l a r ,  e x t r a o r d i n a r y  c a s e s  

such a s  he r e .  

B. POINT ON REVIEW - CERTIFIED QUESTION NUMBER TWO: 

IF  THE ANSWER TO THE FIRST QUESTION IS  NEGATIVE, COULD 
THE STATUTE BE HELD UNCONSTITUTIONAL AS APPLIED TO 
EXCEPTIONAL CIRCUMSTANCES: 

0 The P e t i t i o n e r  r e s p e c t f u l l y  s u g g e s t s  t h a t  t h i s  q u e s t i o n  

h a s  been answered i n  t h e  a f f i r m a t i v e  by t h i s  Honorable Cour t  

i n  Me t ropo l i t an  Dade County VS ~ r i d ~ e s ' 6 s  f o l l ows :  

' I . .  . u n l e s s  it i s  demonst ra ted  t h a t  t h e  maximum 
amounts d e s i g n a t e d  f o r  r e p r e s e n t a t i o n  i n  
c r i m i n a l  c a s e s  by s e c t i o n  925.036 a r e  s o  unreas -  
onab ly  i n s u f f i c i e n t  a s  t o  make it imposs ib l e  f o r  
t h e  c o u r t s  t o  appo in t  competent counse l  t o  rep-  
r e s e n t  i n d i g e n t  de f endan t s ,  w e  canno t  s a y  t h a t  
S e c t i o n  925.036 v i o l a t e s  t h e  S i x t h  Amendment 
r i g h t  t o  counse l  ...."( i n t e r n a l  emphasis  t h e  
P e t i t i o n e r ' s )  

I n  view of  t h i s  language it s e e m s  c l e a r  t h a t  t h i s  Honor- 

a b l e  Cour t  l e f t  t h e  door  a j a r  f o r  a  "demons t ra t ion"  t h a t  t h e  

s t a t u t e  cou ld  be h e l d  u n c o n s t i t u t i o n a l  a s  a p p l i e d  upon a  showing 

by d e f e n s e  counse l  i n  a  g iven  c a s e  o r  c l a s s  o f  c a s e s ( s u c h  a s  

h e r e ,  t h e  P e t i t i o n e r  submi t s )  t h a t  extreme and e x t r a o r d i n a r y  

3.  402 So.2d 411 ( F l a .  1981) , a t  P. 414 
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c i r cums tances  e x i s t g d  (See a l s o  by analogy i n  t h e  s i m i l a r l y  

s t a t u t o r y  c o n t r o l l e d  s i t u a t i o n  of  w i t n e s s  h a r d s h i p  and t h e  

d u t y  of c i t i z e n s  t o  respond a s  w i t n e s s e s  Rose V. Palm Beach 

4.  
County) .  And t h i s  must  be t r u e ,  f o r  o t h e r w i s e  t h e  same i nvo l -  

u n t a r y  s e r v i t u d e ,  impressment,  i n a b i l i t y  of  t h e  c o u r t s  t o  

a p p o i n t  competent  counse l  f o r  i n d i g e n t  de f endan t s  d e s c r i b e d  

above must i n e v i t a b l y  ensue ,  i n  i n h e r e n t l y  e x c e p t i o n a l  c l a s s  o f  c a s e s .  

C. POINT ON REVIEW - CERTIFIED QUESTION NUMBER THREE: - 
IF  THE ANSWER TO THB SECOND QUESTION I S  AFFIRMATIVE, 
SHOULD THE TRIAL COURT HAVE AWARDED AN ATTORNEY'S 
FEE ABOVE THE STATUTORY MAXIMUM FOR PROCEEDINGS 
AT THE TRIAL LEVEL, GIVEN THE FACTS PRESENTED TO IT 
BY TRIAL COUNSEL WITH THEIR PETITIONS AND TESTIMONY: 

a The P e t i t i o n e r  r e s p e c t f u l l y  s u g g e s t s  t h a t  a s  w i t h  a t  l e a s t  

P o i n t  On Review - C e r t i f i e d  Ques t ion  Number Two, s u p r a ,  t h e  

answer must  be i n  t h e  a f f i r m a t i v e .  

I n  t h e  i n s t a n t  c a s e ,  bo th  a  showing of demonst rably  extreme 

c i r cums t ances  - and a  showing r e l a t i n g  t o  l awyers  o r  t y p e s  of  

c a s e s  a s  a  c l a s s  h a s  been amply made o u t  t o  u n d e r g i r d  a  succe s s -  

f u l  c o n s t i t u t i o n a l  a t t a c k  upon F. S. 925.036(1983) ,  f o r  t h e  

Order of  May 9 ,  1983,  and t h e  f i n d i n g s ,  c o n c l u s i o n s ,  and r u l i n g  

of  t h e  Lower T r ibuna l  i n  t h e  Order of  May 9 ,  1983,  a r e  over-  

whelmingly suppor ted  by t h e  r e c o r d  ( a s  i s  ev idenced  by t h e  

i n s t a n t  Record on Review t aken  a s  a  whole) - 
A t  t h e  hea r i ng  on February  25, 1983 ( R .  PP. 1 -72 ) ,  t h e  

ev idence  adduced e s t a b l i s h e s  uncon t rove r t ed ly :  t h a t  i n  b o t h  t h e  

4 .  361 So.2d 1 3 5 ( F l a .  1978) 



s p e c i f i c  c a s e  and i n  d rug  t r a f f i c k i n g  c a s e s  i n  g e n e r a l ,  v i r t u a l l y  

any lawyer  who i s  appo in t ed  t o  r e p r e s e n t  an  i n d i g e n t  f o r  $2,500.00 

would be f o r c e d  o u t  o f  b u s i n e s s  and e f f e c t u a l l y  s u b j e c t e d  t o  

i n v o l u n t a r y  s e r v i t u d e ;  t h a t  drug t r a f f i c k i n g  c a s e s  a r e  t h e  most  

complex and t i m e  consuming o f  a l l  c r i m i n a l  c a s e s ;  t h a t  one must 

be a  s p e c i a l i s t  i n  t h i s  a r e a  of  t h e  law i n  o r d e r  t o  do a  competent  

job--be he r e t a i n e d  o r  appo in ted ;  t h a t  no competent  lawyer would 

v o l u n t a r i l y  a c c e p t  appointment  t o  such a  c a s e  f o r  $2,500.00;  

t h a t  e q u a l  p r o t e c t i o n  and t r e a t m e n t  would be den i ed  t h e  c r i m i n a l  

de f ense  b a r ,  f o r  t h e s e  p r a c t i t i o n e r s  of  t h e  c r i m i n a l  law, r a t h e r  

t h a n  s p e c i a l i s t s  i n  p r o b a t e ,  t a x ,  and c i v i l  p r a c t i c e  would neces-  

s a r i l y  have t o  be  appo in t ed  i n  o r d e r  t h a t  a  de f endan t  be adequate-  

l y  r e p r e s e n t e d ;  and,  t h a t  a  r e a sonab l e  f e e  f o r  r e t a i n e d  counse l  

i n  such a  c a s e  o r  c a s e s  would be a t  l e a s t  between $30,000.00 and 

$40,000.00, p l u s  c o s t s .  C l e a r l y ,  t h e  ev idence  t h u s  adduced 

b o t h  demons t r a t e s  ext reme c i r cums t ances  and t h a t  competent  counse l  

canno t  be appo in t ed  i n  t h e  drug t r a f f i c k i n g  c l a s s  o f  c a s e s  f o r  

$2,500.00. Moreover, a s  t h e  Lower T r ibuna l  Judge no ted  a t  

P. 66,  l i n e s  5-6, even f o r  f e e s  i n  e x c e s s  o f  $2,500.00 much of t h e  

appo in t ed  a t t o r n e y ' s  t i m e  i n  t h e  i n s t a n t  c a s e  and i n  such c a s e s  

a s  a  c l a s s  would y e t  be " p r o  bono", s o  t h a t  i n  no way would 

exceeding t h e  s t a t u t o r y  l i m i t  c o n f l i c t  w i t h  t h e  s a l u t a r y  concep t  

t h a t  members of  t h e  b a r  shou ld  engage i n  some p r o  bono work on 

beha l f  o f  t h e  l e g a l  p r o f e s s i o n .  



Unders tandably ,  t h e  Respondent i n  t h i s  c ause  must r e l y  

h e a v i l y  upon t h e  p r i n c i p l e  t h a t  - a l l  a t t o r n e y s , ( i n c l u d i n g  

perhaps  County At to rneys  a s  w e l l ? ) h a v e  an o b l i g a t i o n  t o  rep-  

r e s e n t  i n d i g e n t s  s ans  compensat ion upon c o u r t  appointment .  
3 .  

However, n o t  even Powell V. Alabama , which w i l l  n e c e s s a r i l y  - 
be r e l i e d  upon h e a v i l y  by t h e  Respondent,  contemplated  t h e  i n s t a n t  

c i r cums t ances  and c l a s s  of c a s e ,  it i s  r e s p e c t f u l l y  submi t t ed .  

Nor, d i d  Powel l ,  s u p r a ,  con templa te  t h e  l i t e r a l  d e s t r u c t i o n  of  

i n d i v i d u a l  law p r a c t i c e s  and even segments o f  t h e  c r i m i n a l  

d e f e n s e  b a r  and t h e  F l o r i d a  Bar i t s e l f  which would r e s u l t  from 

an  u n r e a l i s t i c  and d i s c r i m i n a t o r y  o v e r a p p l i c a t i o n  of  t h e  p r o  

a bono p r i n c i p l e  of  Powell t o  t h e  i n s t a n t  c l a s s  of c a s e s .  I n  s h o r t ,  

n e i t h e r  t h e  Code of  E t h i c s  n o r  any c a s e  should  r e q u i r e  a n  a t t o r n e y  

t o  go broke t o  de fend  an i n d i g e n t .  

A t  t h e  h e a r i n g  on February  25, 1983, t h e  Respondent ' s  counse l  

o f f e r e d  no - ev idence ,  and engaged i n  no - c r o s s  examinat ion which 

even remote ly  undermined t h e  ev idence  upon which t h e  T r i a l  Cour t  

r e l i e d .  Ra ther ,  a l l  t h a t  he  d i d  a t  t h e  h e a r i n g ,  was t o  a rgue ,  

based upon s h e e r  assumpt ion.  But even i f  t h e r e  had been ev idence  

t h a t  t h e  Appe l lee  and o t h e r  Defense Counsel knew i n  advance of  

t h e  h o r r i b l e  v i s s i c i t u d e s  of  t h e  coming t r i a l  i n  t h e  i n s t a n t  

c a s e ,  what w e r e  d e f e n s e  counse l  t o  do? On t h e  one hand,  t h e  

Respondent w i l l  undoubtedly  a rgue  t h a t  Defense Counsel shou ld  be 



on n o t i c e  i n  a c c e p t i n g  a n  appointment  t o  any c a s e  on beha l f  

of  a n  i n d i g e n t  t h a t  t h e  a c c e p t i n g  a t t o r n e y  may n o t  be f u l l y  

compensated; y e t ,  on t h e  o t h e r  hand, t h e  Respondent w i l l  un- 

doub ted ly ,  a t  t h e  same t i m e  p o s i t  an  a b s o l u t e  d u t y  i n  t h e  d e f e n s e  

a t t o r n e y  i n  f a c t  t o  a c c e p t  such  appointments  w i thou t  - any 

compensat ion a t  a l l  and s imply  because  h e  i s  an o f f i c e r  o f  

t h e  Cour t .  And t o  t h e  e x t e n t  t h a t  he  does  s o  a rgue ,  t h e  

Respondent w i l l  n e c e s s a r i l y  advoca te  t h a t  a  d e f e n s e  a t t o r n e y  

be on n o t i c e  i n  a  c a s e  such a s  t h e  i n s t a n t  c a u s e  t h a t  h i s  

p r a c t i c e  w i l l  be a n n i h i l a t e d ,  b u t t t h a t  he  i s  n o n e t h e l e s s  du ty  

bound t o  a c c e p t  t h e  appointment  anyway, because  it i s  h i s  

a immutable d u t y  a s  an o f f i c e r  of  t h e  Cour t  t o  be s o  a n n i h i l a t e d .  

Based upon t h e  p roceed ings  i n  t h e  D i s t r i c t  Cour t ,  Respondent,  s a n s  

ev idence  i n  t h e  Record on Appeal,  w i l l  a s s e r t  t o  t h i s  Honorable 

Cour t  t h a t  nobody f o r c e d  t h e  appo in t ed  de f ense  a t t o r n e y s  t o  

r e p r e s e n t  t h e  i n d i g e n t  d e f e n d a n t s  i n  t h i s  c a s e ,  and t h a t  t h e y  

d i d  s o  w i t h  f u l l  knowledge o f  t h e  $2,500.00 l i m i t .  What t h e  

Respondent w i l l  e l i d e  i n  making t h i s  a s s e r t i o n ,  however, i s  a s  

was s t a t e d  by de f ense  a t t o r n e y  P e t e r s e n  a t  R.P. 55: 

" . . . no  one cou ld  r ea sonab ly  have a n t i c i p a t e d  
t h e  c o m p l e x i t i e s  o f  t h i s ,  Your Honor, u n t i l  
w e  g o t  i n t o  it. Even i f  t h e y  had been warned 
t h e r e  w e r e  4,000 pages  o f  documents and 150 
w i t n e s s e s .  " 



And t h e r e i n ,  it i s  r e s p e c t f u l l y  submi t t ed ,  t h e  Respondent w i l l  

d e s t r o y  h i s  own argument,  f o r  by v i r t u e  of  t h e  i n s t a n t  Under- 

h i l l  case - -a t  l e a s t  i n  t h e  N ine t een th  J u d i c i a l  C i r c u i t  Of The 

S t a t e  Of F l o r i d a - - a t t o r n e y s  now - a r e  on n o t i c e  and d i d  r e f u s e  i n  t h i s  

Unde rh i l l  c a s e .  and w i l l  c o n t i n u e  t o ' r e f u s e  appointment  u n t i l  impressed.  

For  a s  i s  ev idenced  a t  R . P .  32 a  non-involved a t t o r n e y  f o r  

an  i n d i g e n t  was - i n  f a c t  sough t  by t h e  Lower T r i b u n a l  d u r i n g  

t h e  U n d e r h i l l  t r i a l ,  and none was found who would t a k e  t h e  

case - - the  a t t o r n e y  who f i n a l l y  d i d  " a c c e p t  t h e  j ob  midway 

th rough  t h e  p roceed ings"  ( P e t i t i o n e r ' s  B r i e f  P .  9 )  a l r e a d y  

be ing  a  r e t a i n e d  a t t o r n e y  f o r  a  co-defendant  i n  t h e  c a s e  

(R.  PP. 68-71).  

And a s  was f u r t h e r  e s t a b l i s h e d  du r ing  t h e  Hearing of  

February  25, 1983, no competent a t t o r n e y  w i t h  n o t i c e ,  and cert- 

a i n l y  n o t  t h o s e  who had been appo in t ed  i n  t h e  c a s e  would e v e r  

v o l u n t a r i l y  a c c e p t  such a  c a s e  aga in  f o r  a  $2,500.00 maximum. 

And had t h o s e  who accep t ed  t h e  appointments  t r u l y  been on 

n o t i c e  t h a t  t h e  c a s e  was f a r  more t h a n  t h e  average  f e l o n y  c a s e  

f o r  which $2,500.00 i s  a rguab ly  adequa t e  i n  t e r m s  of  t h e  p r o  

bono p r i n c i p l e ,  t h e y  a l s o  would n o t  have accep t ed  i n  t h e  f i r s t  

i n s t a n c e .  



SUMMARY OF ARGUMENT 

F. S. 925.036(1983) is  u n c o n s t i t u t i o n a l  on i t s  f a c e  i n  

t h a t  it i n f e r f e r e s  w i t h  t h o s e  powers o f  t h e  t r i a l  c o u r t s  o f  

t h e  S t a t e  o f  F l o r i d a  which have been e x p r e s s l y  provided. t h e  

c o u r t s  by v i r t u e  of  A r t .  V,  S. 5 ( b ) ,  F l a .  Const.  and i n  t h a t  it a l s o  - 

i n t e r f e r e s  w i t h  t h e  i n h e r e n t  a u t h o r i t y  o f  t h e  t r i a l  c o u r t s  t o  

i s s u e  whatever o r d e r  o r  w r i t  i s  nece s sa ry  and p r o p e r ,  i n  o r d e r  

t o  i n s u r e  t h a t  competent a t t o r n e y s  can be  appo in t ed  t o  r e p r e s e n t  

i n d i g e n t  c r i m i n a l  Defendants  a s  r e q u i r e d  by Amendments S i x  and 

Four teen  of  t h e  C o n s t i t u t i o n  of t h e  Uni ted  S t a t e s .  Competent 

a t t o r n e y s  can n o t  be found who w i l l  v o l u n t a r y  a c c e p t  c a s e s  such 

a s  t h e  i n s t a n t  c a s e  f o r  t h e  maximum amount p rov ided  by F. S. 

925.036(1983) ,  s o  t h a t  i f  F. S. 925.036(1983) i s  t r u l y  mandatory 

i n  a l l  c a s e s  as t h e  D i s t r i c t  Cour t  i n  t h i s  c a s e  has  r u l e d ,  t hen  

t r i a l  c o u r t s  w i l l  be f o r c e d  t o  impress  n o t  on ly  t h e  c r i m i n a l  

d e f e n s e  p r a c t i t i o n e r s  of  t h e  F l o r i d a  Bar i n t o  s e r v i c e  i n  de r roga-  

t i o n  o f  t h e i r  c o n s t i t u t i o n a l  r i g h t s  t o  due p r o c e s s  of  law and 

a g a i n s t  i n v o l u n t a r y  s e r v i t u d e ,  b u t  p o t e n t i a l l y  t h e  remainder  of  

t h e  Bar a s  w e l l .  Consequently,  t h e  f i r s t  o f  t h e  c e r t i f i e d  

q u e s t i o n s  shou ld  be answered i n  t h e  a f f i r m a t i v e .  

However, even i f  t h e  p rope r  answer t o  t h e  f i r s t  c e r t i f i e d  

q u e s t i o n  is  i n  t h e  n e g a t i v e ,  it seems c l e a r  t h a t  Me t ropo l i t an  

Dade County VS Br idges ,  s u p r a ,  does  i n  f a c t  pe rmi t  a  t r i a l  



c o u r t ,  upon a  p rope r  showing o f  e x c e p t i o n a l  c i r cums t ances  by a  

d e f e n s e  a t t o r n e y ,  t o  award an  a t t o r n e y  f e e  i n  e x c e s s  of  t h e  s t a t -  

u t o r y  maximum of  F.  S. 925.036(1983) i n  o r d e r  both  t o  p r e v e n t  

an  a t t o r n e y  from l i t e r a l l y  s t a r v i n g  t o  d e a t h  i n  some i n d i v i d u a l  

c a s e s  and t o  i n s u r e  t h e  con t i nued  a b i l i t y  o f  t h e  T r i a l  Cou r t s  

o f  F lo rdda  t o  appo in t  competent  a t t o r n e y s  f o r  i n d i g e n t  d e f e n d a n t s  

whom t h e  p u b l i c  d e f e n d e r s  can n o t  r e p r e s e n t  i n  g e n e r a l  i n  t h o s e  

c l a s s e s  of c a s e s  where in  e x c e p t i o n a l  c i r cums t ances  i n h e r e n t l y  

e x i s t .  A s  a  consequence,  t h e  second o f  t h e  c e r t i f i e d  q u e s t i o n s  

shou ld  be answered a f f i r m a t i v e l y .  

Assuming an a f f i r m a t i v e  answer t o  c e r t i f i e d  q u e s t i o n  number 

two, and r e g a r d l e s s  o f  t h e  answer t o  c e r t i f i e d  q u e s t i o n  number 

one ,  t h e  P e t i t i o n e r  would r e s p e c t f u l l y  s u g g e s t  t h a t  i f  excep t i on -  

a l  c i rcumstances  can  e v e r  e x i s t  s u f f i c i e n t l y  t o  j u s t i f y  exceed- 

i n g  t h e  s t a t u t o r y  maximum of F. S .  925.036(1983) ,  s u r e l y  t h i s  

i s  t h e  c a s e ,  f o r  a s  is  evidenced by t h e  r e c o r d ,  t h e  ev idence  i s  

overwhelming and ext reme.  Consequently,  t h e  t h i r d  c e r t i f i e d  

q u e s t i o n  shou ld  a l s o  be answered i n  t h e  a f f i r m a t i v e .  



CONCLUSION 

Based upon t h e  f o r e g o i n g ,  t h e  f i r s t  of  t h e  c e r t i f i e d  

q u e s t i o n s  i n  t h i s  c ause  shou ld  be  answered i n  t h e  a f f i r m a t i v e ,  

b u t  even i f  answered i n  t h e  n e g a t i v e ,  b o t h  c e r t i f i e d  q u e s t i o n s  

two and t h r e e  should  n o n e t h e l e s s  be answered i n  t h e  a f f i r m a t i v e ;  

t h e  d e c i s i o n  of  t h e  Honorable D i s t r i c t  Cour t  of  Appeal of  F l o r i d a ,  

Fou r th  D i s t r i c t  shou ld  be  quashed;  and,  t h e  o r i g i n a l  o r d e r  ren-  

de r ed  by t h e  t r i a l  c o u r t  shou ld  be r e i n s t a t e d .  
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