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INTRODUCTION 

Burley Gi l l i am w i l l  be r e f e r r e d  t o  a s  "appe l lan t  . I t  The 

11 p rosecu t ion  w i l l  be r e f e r r e d  t o  a s  appe l lee"  o r  "S ta t e .  11 

The symbol "R" w i l l  s i g n i f y  t h e  record on appea l  

appear ing i n  Volumes I V  and V .  The symbol "S.R." w i l l  r e f e r  

t o  t h e  supplementary record  f i l e d  by appe l l ee  i n  t h i s  ca se  

i n  a  s e p a r a t e  motion t o  supplement t h e  record .  It c o n s i s t s  

of  c e r t a i n  medical r e p o r t s  and a  s h o r t  depos i t i on  of  one 

expe r t  w i tnes s .  

I I The symbol T r "  w i l l  r e f e r  t o  pages of t r a n s c r i p t  con- 

t a i n e d  i n  Volumes I ,  11, and 111. "S.Tr." w i l l  r e f e r  t o  

pages of t r a n s c r i p t  contained i n  t h e  orange co lored  "Supple- 

mental T r a n s c r i p t s  o f  Proceedings." Appellee w i l l  a l s o  be  

r e f e r r i n g  t o  a d d i t i o n a l  supplemental t r a n s c r i p t s  which a r e  

numbered so  a s  t o  fol low those  pages found i n  t h e  Supple- 

mental T r a n s c r i p t .  Said  t r a n s c r i p t s  have been submitted 

a long  wi th  t h e  p rev ious ly  mentioned motion t o  supplement t h e  

r eco rd .  

STATEMENT OF THE CASE 

Appel lant  was found g u i l t y  of f i r s t  degree murder and 

sexua l  b a t t e r y .  He w a s  sentenced t o  dea th .  This appea l  

fol lows.  



STATEMENT OF THE FACTS 

A p p e l l a n t ' s  v e r s i o n  o f  t h e  f a c t s  i s  o b j e c t e d  t o  a s  a  

g r o s s  d i s t o r t i o n  o f  t h e  r e c o r d .  No a t t e m p t  w i l l  be  made t o  

p o i n t  o u t  s p e c i f i c  d e f i c i e n c i e s  i n  a p p e l l a n t ' s  f a c t u a l  

r e n d i t i o n .  I n s t e a d ,  a p p e l l e e  w i l l  supp ly  t h e  Cour t  w i t h  i t s  

own v e r s i o n  o f  t h i s  c a s e ,  i n  t h e  hope t h a t  a l l  e v e n t s  w i l l  

b e  p r e s e n t e d  i n  t h e i r  t r u e  l i g h t .  

For  t h e  s a k e  of  c l a r i t y ,  t h i s  p a r t  of  a p p e l l e e ' s  b r i e f  

w i l l  c o n t a i n  o n l y  an i n t r o d u c t i o n ,  an  e x p o s i t i o n  of  t h e  

b a s i c  p r o c e d u r a l  h i s t o r y  o f  t h e  c a s e ,  and t h e  e v i d e n c e  

e l i c i t e d  a t  t r i a l .  Any f a c t u a l  a n a l y s i s  germane t o  

p r o c e d u r a l  i s s u e s  r a i s e d  by a p p e l l a n t  w i l l  be i n c l u d e d  i n  

1 1  t h e  cor respond ing  Argument" s e c t i o n s  where n e c e s s a r y .  



INTRODUCTION 

Joyce Marlowe died on June 8 ,  1982, a t  the  hands of a  

k i l l e r  who exhibited extreme cruel ty  and v i l e  abandon. 

The murder took place i n  r u r a l  Dade County, a t  n igh t ,  

along the shore of a  lake. Miss Marlowe was beaten and 

kicked. She was b i t t e n  on the  face ,  chin and breas t .  The 

nipple of her l e f t  breas t  was l i t e r a l l y  ripped off  and l e f t  

dangling by what was described by the medical examiner as  a 

painful  "drag b i t e "  i n f l i c t e d  during her s t ruggle  t o  f r ee  

he r se l f .  

Miss Marlowe was then sexually assaul ted  with a  l a rge ,  

blunt instrument. Words a r e  inadequate t o  describe the 

i n t ens i t y  of the  t o r t u r e  she endured. Suffice it t o  say 

t h a t  what then t ranspi red  went beyond the pale of even the 

most animal is t ic  behavior imaginable. 

F inal ly ,  she was strangled t o  death. 

The medical examiner was unequivocal i n  s t a t i n g  t h a t  

a l l  i n ju r i e s  were i n f l i c t e d  p r io r  t o  death, t ha t  a l l  

i n j u r i e s  were extremely pa infu l ,  and t ha t  the vict im was i n  

fac t  conscious a t  a l l  times p r io r  t o  the  moment of her 

death. The vict im was even conscious during the  s trangula-  

t i on  i t s e l f .  (Tr. 1090). 



The evidence of g u i l t  adduced a t  t r i a l  was nothing 

shor t  of overwhelming. It took t h e  jury 51 minutes t o  

r e t u r n  i t s  ve rd ic t  of g u i l t ,  and 18 minutes t o  come back 

with unanimous recommendation of death.  

PROCEDURAL HISTORY 

Appellant f l ed  t o  Texas. He was a r r e s t e d  t h e r e  on June 

15, 1982 and brought back t o  F lo r ida  a few days l a t e r .  He 

was indic ted  on Ju ly  8 ,  1982. The charges were f i r s t  degree 

murder, sexual b a t t e r y ,  and grand t h e f t .  (R. 1134). 

Ass is tan t  Publ ic  Defender A r t  Koch was appointed t o  

represent  him. 

M r .  Koch began t r i a l  prepara t ion .  By November 4 ,  1983 

he had f i l e d  a Motion f o r  Determination of Competency. (R. 

1325). The t r i a l  court  appointed t h r e e  exper ts  and ordered 

them t o  evalua te  the  appel lan t  and render w r i t t e n  repor t s  on 

t h e i r  f indings .  (R. 1327). This was done. 

The court  held a hearing on November 28, 1983 t o  r u l e  

on the  competency matter .  During t h a t  hear ing ,  M r .  Koch 

made known the  p o s s i b i l i l t y  t h a t  h i s  c l i e n t  might choose t o  

en te r  an i n s a n i t y  p lea  a t  some l a t e r  d a t e ,  depending on t h e  



outcome o f  c e r t a i n  n e u r o l o g i c a l  t e s t s  y e t  t o  be  performed.  

(Tr .  5 - 7 ) .  The c o n t e n t s  o f  t h e  r e p o r t s  o f  D r s .  Haber ,  

Jacobson,  and M u t t e r  were s t i p u l a t e d  t o  by t h e  a p p e l l a n t .  

(Tr .  10-11).  A l l  t h r e e  d o c t o r s  judged a p p e l l a n t  b o t h  s a n e  a t  

t h e  t i m e  o f  t h e  o f f e n s e  and competent t o  s t a n d  t r i a l .  

Appe l l an t  p r e s e n t e d  no ev idence  a t  t h e  h e a r i n g .  The c o u r t  

found him t o  be  competent .  (Tr .  1 )  A t r i a l  d a t e  o f  

February  6 ,  1984 was s e t .  (Tr .  146) .  

A h e a r i n g  was h e l d  on January  1 4 ,  1984 t o  d i s c u s s  

a p p e l l a n t ' s  r e c e n t l y  f i l e d  motion t o  d i s c h a r g e  M r .  Koch. (R. 

1339) .  Appe l l an t  complained t h a t  M r .  Koch was n o t  spend ing  

enough t i m e  on h i s  c a s e  and t h a t  " m a t e r i a l s "  were b e i n g  

w i t h h e l d  from him by M r .  Koch. The c o u r t  a d v i s e d  t h e  a p p e l -  

l a n t  t h a t  h e  shou ld  r e c o n c i l e  h i s  d i f f e r e n c e s  w i t h  h i s  

a t t o r n e y .  It appeared  t h a t  t h e  c o u r t  was s u c c e s s f u l .  (S.  

T r .  91-92).  

Another  h e a r i n g  concern ing  M r .  Koch 's  con t inued  r e p r e -  

s e n t a t i o n  o f  a p p e l l a n t  was h e l d  on February  2 ,  1984. Appel- 

l a n t  had r e f u s e d  t o  c o o p e r a t e  w i t h  t h e  P u b l i c  D e f e n d e r ' s  

O f f i c e ,  and had even a l l e g e d l y  t h r e a t e n e d  one o f  M r .  Koch's 

l ~ h o s e  tes ts  were performed,  and no i n s a n i t y  d e f e n s e  was 
ever p r e s e n t e d .  M r .  Koch n e v e r  b rough t  up a p p e l l a n t ' s  
a l l e g e d  " l a c k  of  competency" a g a i n .  



assistants. (S.Tr. 52). The court was again able to 

convince appellant that he should proceed with Mr. Koch as 

his attorney. (S.Tr. 51). Appellant was warned that the 

trial would take place as scheduled. (S.Tr. 54). 

Appellant's first trial began a few days later (as 

scheduled) on February 6, 1984. (R. 1137). It ended the 

next day during jury selection when appellant fired Mr. 

Koch. (R. 1138). 

The trial court began a long search for an attorney 

acceptable to the appellant, who suggested several possible 

candidates. The court even went so far as to contact those 

people, but all refused the appointment. Finally, Stuart 

Adelstein and William Surowiec agreed to take the case, and 

appellant accepted them as his attorneys. (R. 1351). The 

date was March 13, 1984. 

Adelstein and Surowiec filed a motion to withdraw as 

counsel based on the open belligerence and uncooperativeness 

of their client. A hearing was held on October 31, 1984 to 

discuss that motion. (S.Tr. 1-12). The trial court was 

again able to elicit promises from the appellant concerning 

cooperation with his attorneys. (S.Tr. 10). The appellant 

was also reminded of the January 25, 1985 trial date, and 

warned that if he again fired his attorneys or caused their 



withdrawal the  court  would not f ind  any replacement f o r  

them. (S.Tr. 11 ) .  

A hear ing  was held on January 10 ,  1985 concerning t h i s  

same i s sue  and t h e  cour t  again kept Adels te in  and Surowiec 

on the  case.  (S.Tr. 13-21). 

Adels tein and Surowiec f i l e d  s t i l l  an o ther  motion t o  

withdraw. An emergency hearing was held on January 21, 1985 

t o  d iscuss  t h e  matter .  Appellant expressed h i s  f irm d e s i r e  

t h a t  h i s  a t torneys  be f i r e d .  (Tr. 153).  H i s  primary 

complaint revolved around h i s  continuing b e l i e f  t h a t  he had 

not  been supplied wi th  a l l  t h e  "materials" of h i s  case.  M r .  

Adels tein r e fu ted  t h a t .  (Tr. 154, 155).  The c o u r t ,  i n  an 

e f f o r t  t o  p laca te  t h e  appe l l an t ,  t o l d  him t o  prepare a l i s t  

( re turnable  t h e  next day) of a l l  t h e  mater ia l  he was 

I I missing". (Tr. 160, 162).  The court  promised t h a t  it would 

make sure  t h a t  the  items on t h a t  l i s t  were turned over t o  

him. (Tr. 163).  

A t  the  hearing held t h e  next morning appel lan t  t o l d  t h e  

court  of h i s  pe tu lant  r e f u s a l  t o  prepare such a l i s t .  (Tr. 

167).  M r .  Adels tein informed the  court  t h a t  appel lan t  

wished t o  represent  himself (Tr. 170),  and requested t h e  

corresponding colloquy be performed. Appellant a l s o  t o l d  

the  court  t h a t  he wished t o  represent  himself .  (Tr. 171, 



172 ,  1 7 6 ) .  M r .  A d e l s t e i n  moved t h a t  e i t h e r  D r .  Jacobson o r  

D r .  Haber be o r d e r e d  t o  perform a competency e v a l u a t i o n  o f  

a p p e l l a n t .  (Tr .  174) .  D r .  Haber was s o  o r d e r e d .  (Tr .  179 ,  

180;  R .  1371).  The c o u r t  a l s o  made an  i n q u i r y  i n t o  whether  

o r  n o t  t h e  a p p e l l a n t  unders tood  t h e  impor tance  and 

consequences o f  h i s  c h o i c e  t o  r e p r e s e n t  h i m s e l f .  ( T r .  174- 

1 7 6 ) .  

A t  t h e  h e a r i n g  h e l d  t h e  n e x t  day,  it was l e a r n e d  t h a t  

D r .  Haber went t o  see t h e  a p p e l l a n t  t h e  p r e v i o u s  even ing ,  

and t h a t  a p p e l l a n t  r e f u s e d  t o  a l l o w  D r .  Haber t o  conduct  a 

f u l l  e v a l u a t i o n  o f  him. The i n t e r v i e w  l a s t e d  less t h a n  f i v e  

minu tes .  (Tr .  186) .  D r .  Haber was n o n e t h e l e s s  a b l e  t o  

e x p r e s s  h i s  b e l i e f  t h a t  t h e  a p p e l l a n t  was competent .  

The c o u r t  t h e n  proceeded t o  i n q u i r e  a s  t o  t h e  vo lun-  

t a r i n e s s  o f  a p p e l l a n t ' s  d e c i s i o n  t o  go t o  t r i a l  w i t h o u t  a n  

a t t o r n e y .  ( T r .  194-197; 200-209). T r i a l  was schedu led  t o  

b e g i n  t h e  f o l l o w i n g  Monday, J a n u a r y  28,  1985,  j u s t  a s  t h e  

c o u r t  had emphasized and warned on numerous o c c a s i o n s  p r i o r  

t o  a p p e l l a n t ' s  d e c i s i o n  t o  f i r e  h i s  a t t o r n e y s .  (Tr .  155 ,  

161 ,  162 ,  163 ,  167,  168 ,  178 ,  179 ,  193;  S .Tr .  11, 1 8 ) .  

A d e l s t e i n  and Surowiec w e r e  o r d e r e d  t o  remain a s  s t andby  

c o u n s e l .  



THE EVIDENCE 

The S t a t e  c a l l e d  seven teen  w i t n e s s e s .  A p p e l l a n t  

p r e s e n t e d  no e v i d e n c e .  Dorothy B a l l a r d  was t h e  f i r s t  

w i t n e s s  c a l l e d .  

A c o r p s e  was d i s c o v e r e d  a l o n g s i d e  a  l a k e  i n  n o r t h e r n  

Dade County on June  9 ,  1982. A t  t h a t  t i m e  O f f i c e r  B a l l a r d  

was a  cr ime l a b  t e c h n i c i a n  a s s i g n e d  t o  t h e  Metro-Dade Mobile 

C r i m e  Lab U n i t .  She was d i s p a t c h e d  t o  i n v e s t i g a t e .  

When B a l l a r d  a r r i v e d  she  saw t h a t  approx imate ly  156 

f e e t  o f  sandy t e r r a i n  s e p a r a t e d  t h e  l a k e  from t h e  roadway. 

She a l i g h t e d  from h e r  v e h i c l e  and walked around t h e  sandy 

a r e a ,  p roceed ing  a l o n g  t h e  edge o f  t h e  l a k e  u n t i l  s h e  

reached a  p a r t i a l l y  c l a d  c o r p s e  (Tr .  4 6 6 ) ,  which was l y i n g  

i n  some weeds on an  embankment a  few f e e t  from t h e  w a t e r ' s  

edge .  

B a l l a r d  t e s t i f i e d  t h a t  h e r  i n s p e c t i o n  o f  t h e  a r e a  

r e v e a l e d  t i r e  marks l e f t  i n  t h e  sand by a  v e h i c l e  which had 

a p p a r e n t l y  been s t u c k  t h e r e .  (Tr .  474) .  B a l l a r d  a l s o  t e s t i -  

f i e d  about  a  shoe  and sock s h e  had found a t  t h e  s c e n e ,  

approx imate ly  84 f e e t  from t h e  body, and n e a r  t h e  a r e a  o f  

t h e  t i r e  i m p r e s s i o n s .  (Tr.  476) .  



The w i tne s s  t hen  proceeded t o  d e s c r i b e  t h e  c o n d i t i o n  o f  

t h e  c o r p s e  (Tr .  484-486), t h e  d r ag  marks l e f t  i n  t h e  ground 

by t h e  co rpse  (Tr .  486-457), and p h y s i c a l  ev idence  which 

i n d i c a t e d  t h a t  s t r a n g u l a t i o n  was t h e  cause  o f  d e a t h .  (Tr .  

499-500). 

B a l l a r d  d e s c r i b e d  t h e  b i t e  marks l e f t  on t h e  v i c t i m ' s  

body (Tr .  503,  504, 505) ,  and t h e  trauma found i n  t h e  a r e a  

o f  t h e  rectum. (Tr .  506) .  

She l t on  Merrit t ,  a  homicide d e t e c t i v e  w i t h  Metro-Dade 

P o l i c e ,  was t h e  nex t  w i tne s s  t o  t e s t i f y .  (Tr .  512).  H e  

d e s c r i b e d  f i n d i n g  c e r t a i n  i t e m s  o f  pe r sona l  p r o p e r t y  a t  t h e  

cr ime scene--a  woman's p u r s e ,  b u s i n e s s  c a r d s ,  p a p e r s ,  a  t e n  

d o l l a r  b i l l ,  and j ewel ry  i t e m s .  (Tr .  516) .  H e  a l s o  

de sc r i bed  a  shoe .  (Tr .  517) .  

Cathy Gordon was c a l l e d  a s  a  w i t n e s s  (Tr .  539) ,  and 

t e s t i f i e d  t h a t  s h e  was t h e  b a r t e n d e r  o f  t h e  Orange T ree  

Lounge i n  June  o f  1982. It was h e r  job t o  h i r e  t h e  Lounge's 

employees, and she  was t h e  pe rson  who h i r e d  t h e  v i c t i m ,  

Joyce  Marlow, a s  a  dancer .  (Tr .  540) .  

Gordon t e s t i f i e d  t h a t  on June 8 ,  1982 Miss Marlowe was 

working a  double  s h i f t  a t  t h e  Lounge, and t h a t  she  (Gordon) 

had observed Miss Marlowe converse  w i th  a  p a t r o n  a t  t h e  b a r .  



Gordon t e s t i f i e d  t h a t  t h i s  p a t r o n  had spen t  approximate ly  

t h r e e  hours  t a l k i n g  t o  Miss Marlowe. (Tr .  545) .  

A t  one p o i n t  Miss Marlowe t o l d  Gordon t h a t  she  needed 

something t o  e a t ,  and t h a t  t h e  man w i t h  whom s h e  had been 

t a l k i n g  a t  t h e  b a r  had o f f e r e d  t o  t a k e  h e r  t o  a  r e s t a u r a n t  

t o  g e t  a  meal.  Gordon spoke w i t h  t h e  man, who confirmed 

what Miss Marlowe had s a i d .  Gordon t h e n  gave Miss Marlowe 

permiss ion  t o  l e a v e .  (Tr .  547-548). 

Gordon de sc r i bed  t h e  man (Tr .  547 ) ,  s a i d  t h a t  he  had 

been t h e r e  f o r  approximate ly  f i v e  h o u r s ,  and t h a t  he  was no t  

drunk.  (Tr . 548) . 

Miss Marlowe c o l l e c t e d  up h e r  t i p s  and s a l a r y  of  

approximate ly  $500 (Tr .  549) and l e f t  w i t h  t h e  man. Gordon 

made a p o s i t i v e  i n - c o u r t  i d e n t i f i c a t i o n  o f  a p p e l l a n t  a s  t h a t  

man. (Tr .  550-551). 

The f o u r t h  w i t n e s s  was J e f f  S h e r r i e .  H e  t e s t i f i e d  t h a t  

h e  m e t  t h e  a p p e l l a n t  on June 8 ,  1982 i n s i d e  t h e  Orange Tree  

Lounge. The two men engaged i n  conve r sa t i on .  S h e r r i e  saw 

t h e  a p p e l l a n t  l e a v e  w i t h  Miss Marlowe. (Tr .  555-556). Th i s  

w i tne s s  a l s o  made a p o s i t i v e  i n - c o u r t  i d e n t i f i c a t i o n  o f  

a p p e l l a n t .  (Tr . 554) . 



Appel lant  chose t o  cross-examine M r .  S h e r r i e  (Tr.  558- 

559) ,  and i n  t h e  process  of t r y i n g  t o  impeach h i s  t es t imony,  

e f f e c t i v e l y  admitted t o  being i n  t h e  Lounge t h a t  n i g h t .  (Tr.  

559). 

John Parmenter followed as  a w i tnes s .  He t e s t i f i e d  

t h a t  he was a homicide d e t e c t i v e  wi th  Metro-Dade P o l i c e .  He 

began h i s  involvement i n  t h e  ca se  by t r a c k i n g  down t h e  tow 

t r u c k  used t o  remove t h e  s t randed  v e h i c l e  from t h e  a r e a  

where t h e  murder took p l ace .  (Tr.  594).  H i s  i n v e s t i g a t i o n  

l e d  him t o  an Amoco s t a t i o n  twenty- three  blocks  from t h e  

murder scene.  He was shown a work o r d e r  t h a t  w a s  w r i t t e n  up 

on t h e  t r u c k .  (Tr .  595).  He s tayed  a t  t h e  Amoco s t a t i o n  

overn igh t  t o  s ee  i f  anyone came back t o  c la im t h e  t r u c k ,  bu t  

no one d id .  (Tr .  596). He a l s o  in terviewed M r .  S h e r r i e ,  who 

picked out  a photograph of t h e  a p p e l l a n t .  (Tr.  598) .  

Appellant  cross-examined Parmenter,  and i n  t h e  process  

i d e n t i f i e d  himself  a s  t h e  man on t h e  photograph picked ou t  

by M r .  S h e r r i e .  (Tr. 601).  

Brad Beloff  was c a l l e d  t o  t h e  s t and .  He was wi th  h i s  

g i r l f r i e n d  and another  man near t h e  l ake  when t h e  t h r e e  of  

them walked over  t o  where a t r u c k  was s tuck  i n  t h e  sand.  

(Tr .  604).  Beloff  s t a t e d  t h a t  a  man asked him i f  he could 

he lp  him i n  removing t h e  t r u c k .  Beloff  descr ibed  t h a t  man. 



(Tr.  605).  The man appeared t o  be nervous,  and f i n a l l y  was 

a b l e  t o  persuade Beloff  t o  he lp  him p u l l  t h e  t r u c k  out  of 

t h e  sand i n  exchange f o r  a f e e .  (Tr.  606).  

Beloff  and a couple of h i s  f r i e n d s  were f i n a l l y  a b l e  t o  

p u l l  t h e  t r u c k  out  of t h e  sand ,  but  t h e  t r u c k  would not  

respond t o  t h e i r  a t t empts  t o  g e t  it jump-started once on t h e  

roadway. (Tr .  607).  

On c ros s  examination it was brought ou t  t h a t  t h e  

wi tness  could no t  make an in -cour t  i d e n t i f i c a t i o n  of t h e  man 

he helped t h a t  n i g h t .  (Tr.  609).  

Sandy Burroughs t e s t i f i e d  t h a t  he was on t h e  l a k e  

f i s h i n g  on t h e  evening of June 8 ,  1982 when he  heard a woman 

screaming. (Tr. 611).  About a h a l f  hour l a t e r ,  he went t o  

where h i s  f r i e n d  M r .  Beloff  was t r y i n g  t o  p u l l  a  t r u c k  ou t  

of t h e  sand. (Tr. 611).  He descr ibed  t h e  man he saw t h e r e  

(Tr.  612) ,  and r e l a t e d  t h a t  he was very nervous,  saying 

r e p e a t e d l y ,  "I got  t o  ge t  out  of here ."  (Tr.  613).  

Burroughs' tes t imony cor robora ted  t h a t  of Beloff  regard ing  

t h e  a t tempts  t o  remove t h e  t ruck  from t h e  sand and t o  g e t  it 

s t a r t e d .  Burroughs l e f t  when a p o l i c e  o f f i c e r  a r r i v e d .  

Appel lant  was a b l e  t o  e s t a b l i s h  on cross-examination 

t h a t  t h i s  w i tnes s  was a l s o  unable  t o  make an in -cou r t  

i d e n t i f i c a t i o n  of  t h e  man he  spoke t o  t h a t  n i g h t .  (Tr.  614).  



Alfred Morris then t e s t i f i e d  t h a t  on June 8 ,  1982 he 

got a  c a l l  t o  tow a  disabled t ruck .  When he ar r ived  a t  t h e  

scene he observed the  t ruck ,  a  po l i ce  o f f i c e r ,  and a  man. 

(Tr. 620). That man t o l d  Morris t h a t  he needed t o  ge t  t h e  

t ruck  f ixed ,  and it was towed t o  an Amoco gas s t a t i o n .  

This witness was a l s o  unable t o  i d e n t i f y  i n  court  t h e  

man he spoke t o  t h a t  n igh t  (Tr . 622),  although he did 

descr ibe  him. (Tr. 620) . 

Armando Rego t e s t i f i e d  t h a t  he was employed a t  t h e  

Amoco gas s t a t i o n  i n  quest ion i n  June of 1982 (Tr. 624),  and 

t h a t  he was present  when a  tow t ruck  brought i n  a  t ruck  f o r  

r e p a i r s .  The man who a r r ived  with the  t ruck  signed a  r e p a i r  

work order .  (Tr. 626). Rego then c a l l e d  a  t a x i  f o r  t h e  man. 

(Tr. 628). 

The next witness was Freddie King. He t e s t i f i e d  t h a t  

he was a  cab d r i v e r  i n  June of 1982, t h a t  he picked up a  man 

a t  an Amoco gas s t a t i o n  i n  the  e a r l y  morning hours of June 

9 ,  1982, and t h a t  he t ransported him t o  t h e  bus s t a t i o n .  He 

sa id  the  man was smoking Marlboros. He made a  pos i t ive  i n -  

cour t  i d e n t i f i c a t i o n  of the  appel lan t  a s  t h a t  man. (Tr. 654, 

655). 

Walter Burch took t h e  stand and t e s t i f i e d  t h a t  he 

worked f o r  t h e  T r i - S t a t e  Motor T r a n s i t  Company as  a  s e c u r i t y  



o f f i c e r .  ( T r .  658) .  T r i - S t a t e  w a s  t h e  lessee o f  t h e  t r u c k  

l e f t  a t  t h e  Amoco s t a t i o n .  H e  d e s c r i b e d  t h e  r e l a t i o n s h i p  

between t h a t  t r u c k  and t h e  a p p e l l a n t .  (T r .  660-661).  The 

a p p e l l a n t  w a s  t h e  d r i v e r  a s s i g n e d  t o  t h e  t r u c k  i n  q u e s t i o n .  

O f f i c e r  Dorothy B a l l a r d  w a s  r e c a l l e d  by t h e  S t a t e  as a 

w i t n e s s .  ( T r .  664) .  She t e s t i f i e d  t h a t  on t h e  day f o l l o w i n g  

t h e  d i s c o v e r y  o f  t h e  c o r p s e  s h e  w a s  o r d e r e d  t o  respond t o  

t h e  Amoco g a s  s t a t i o n  by  D e t e c t i v e  Merritt .  (Tr .  664) .  H e r  

j o b  w a s  t o  photograph a t r u c k  which had been towed t o  t h e  

s t a t i o n  from t h e  area o f  t h e  murder .  

B a l l a r d  s e i z e d  p r o p e r t y  which w a s  i n s i d e  t h e  t r u c k ,  t h e  

most i m p o r t a n t  i t e m s  b e i n g  t h e  mates o f  t h e  shoe  and s o c k  

s h e  had  found a t  t h e  murder s c e n e  t h e  day b e f o r e  ( T r .  6 6 7 ) ,  

and o t h e r  p e r s o n a l  p a p e r s  and e f f e c t s .  The l e f t  shoe  w a s  

found a t  t h e  s c e n e  and t h e  r i g h t  shoe  w a s  found i n  the 

t r u c k .  (Tr .  668-669).  

S h e l t o n  Merritt w a s  r e c a l l e d  as a w i t n e s s .  (Tr .  726) .  

H e  t e s t i f i e d  t h a t  h e  c a l l e d  Texas p o l i c e  t o  h e l p  l o c a t e  t h e  

a p p e l l a n t  (Tr .  730) ,  t h a t  t h e  a p p e l l a n t  w a s  a r r e s t e d  i n  

Texas on t h e  morning o f  June  1 5 ,  1982,  and t h a t  h e  went t o  

Texas t o  c o n t i n u e  t h e  i n v e s t i g a t i o n  l a t e r  t h a t  same day.  H e  

m e t  w i t h  t h e  a p p e l l a n t  t h e  n e x t  day,  J u n e  1 6 ,  1982.  ( T r .  

734) .  Merritt i n t e r v i e w e d  t h e  a p p e l l a n t  i n  t h e  T a r r a n t  



County J a i l ,  advis ing him of h i s  Miranda r i g h t s  and inform- 

ing him of the  purpose of the  interview.  (Tr. 7 3 6 ) .  The 

appel lan t  proceeded t o  confess:  

"THE WITNESS: * * * * He sa id  he 
was i n  a top less  bar  and he ca l l ed  
it t h e  " T i t t i  Bar," with a g i r l .  
He remembers the  barmaid being a 
s h o r t ,  s tock  g i r l  named Cathy, who 
looked Indian. 

He s a i d  he was dr inking r e a l  heavy 
and t ipp ing  t h e  g i r l s  r e a l  heavy. 
He was dr inking Budweiser and 
smoking Marlboro c i g a r e t t e s .  

He sa id  t h e  g i r l  had a leopard wrap 
around type dress  he was dancing 
wi th ,  and he s a t  next t o  some young 
boy who he remembered was down from 
up nor th ,  t h e  boy, and he s a i d  he  
d i d n ' t  remember h i s  name but he 
remembers t h a t  the  kid had a new 
Camaro and he was very proud of h i s  
c a r .  

He sa id  t h a t  t h e  dancer i n  t h e  
leopard sk in  wrap-around came up t o  
him a t  one point  and asked him t o  
t ake  h e r  t o  dinner o r  take h e r  out  
and they l e f t  the  bar  together .  

They headed south towards t h e  Oasis 
Truck Stop and he s a i d  he d i d n ' t  
t u rn  i n t o  the  t ruck s top ;  he kept  
on going, and he s a i d  they drove 
around severa l  hours and remembers 
h e r  t e l l i n g  him she was from 
Atlanta  and had only been down i n  
For t  Lauderdale f o r  a couple of 
weeks and t h a t  she was i n  need of 
money. 

He stopped a t  a convenient s t o r e  
and picked up two six-packs of 
Budweiser and they continued t o  
d r i v e  . 



He doesn ' t  know how he got t o  t h e  
lake i n  t h e  Opa Locka a rea  but he 
remembers g e t t i n g  h i s  t ruck  s tuck 
i n  t h e  sand. A s  they were s tuck i n  
t h e  sand they s a t  t h e r e  and drank a 
couple of  more beers  and t h e  g i r l  
decided she wanted t o  go swimming, 
and they went down t o  t h e  lake  and 
they both took t h e i r  c lo thes  o f f  
and she s t a r t e d  a l l  of a sudden i n  
t h e  water ,  s t a r t e d  ducking him 
under t h e  water and t h a t  he could 
not s w i m  too  wel l ,  and he s t a r t e d  
t o  duck he r  back. He s a i d  t h a t  he 
grabbed he r  by t h e  shoulders and 
held h e r  under t h e  water,  apparent- 
l y  too long and she stopped moving 
and he knew she was dead. 

He s a i d  he drug he r  out of t h e  
water and pushed he r  up on t h e  bank 
and t r i e d  t o  push t h e  water out of 
h e r  by pushing on h e r  ches t ,  and a t  
t h a t  poin t  he knew she was dead and 
t h e r e  was nothing he could do. 

He went back t o  h i s  t ruck  which was 
s t i l l  s tuck i n  t h e  sand and he s a i d  
two o r  t h r e e  white males came over 
t o  t r y  t o  help him qe t  h i s  t ruck  
out and they couldn t do i t .  He 
s a i d  he got i n t o  t h e i r  Dodge 
veh ic le  and they took him t o  a gas 
s t a t i o n  where he c a l l e d  AAA Wrecker 
and they were not ab le  t o  ge t  him 
out t h e  sand e i t h e r ,  and he s a i d  
t h e  guy wouldn't charge him f o r  i t .  

He s a i d  next he went t o ,  t h e r e  was 
somebody d r iv ing  by i n  a four  wheel 
d r ive  vehic le  t h a t  had b lue ,  metal 
f l ake  pa in t  and t h a t  ca r  pul led him 
out of the  sand and he was unable 
t o  s t a r t  h i s  vehic le  when he got on 
t h e  roadway. 

He s a i d ,  l e f t  s i t t i n g  on the  road- 
way, a male po l i ce  o f f i c e r  came by 
and put out f l a r e s  f o r  him, and 



a few minutes l a t e r  a female po l i ce  
o f f i c e r  came and ca l l ed  him a 
wrecker. 

The guy t h a t  pul led him out of the  
sand charged him $20 t o  p u l l  him 
o u t .  

The wrecker a r r ived  and took him t o  
a gas s t a t i o n ,  which he thought was 
an Amoco. The Cloverleaf Amoco has 
a Tom Thumb type convenience s t o r e  
behind t h e  s t a t i o n ,  a convenience 
s t o r e ,  7-Eleven type s t o r e  behind 
t h e  gas s t a t i o n ,  and he s a i d ,  I 
th ink  he sa id  he signed a work 
order  t o  have the  vehic le  fixed and 
s a t  around t h e r e  a l i t t l e  while and 
panicked and got a t a x i  cab and 
went t o  t h e  Trailways Bus S ta t ion  
and caught a bus t o  Orlando. 

When he got t o  Orlando he cashed a 
check on h i s  T r i - S t a t e  Motor Com- 
pany and advanced the  check and 
ended up going t o  Nashville o r  
Memphis, one o r  t h e  o t h e r ,  and 
enroute t o  t h e r e ,  he was s i t t i n g  
next t o  a g i r l  enroute  t o  
Chattanooga, Tennessee. He went t o  
Conway, Texas h i tchhik ing  and ended 
up i n  Oklahoma City where he rented  
t h i s  room. 

He went down t o  t h e  For t  Worth, 
Texas area  t o  contact  h i s  inlaws, 
and when he got down t h e r e  i s  when 
he got a r r e s t e d  by t h e  d e t e c t i v e s .  

A .  There were two more poin ts  t o  
what he t o l d  me before ,  t h a t  I 
forgot  t o  mention. 

Q: What did he t e l l  you? 

A: He t o l d  me he d i d n ' t  rob t h e  
g i r l  and d i d n ' t  take he r  money and 



t h e  t h e  o t h e r  t h i n g  was t h a t  he  
d i d n ' t  have s e x  w i th  h e r  because  
when he  was d r i n k i n g  he c o u l d n ' t  
g e t  an e r e c t i o n . "  

(Tr .  745-750). 

The nex t  w i tne s s  was Emma Smith ,  t h e  a p p e l l a n t ' s  

mother- in-law. She t e s t i f i e d  t h a t  Texas p o l i c e  o f f i c e r s  

came t o  h e r  house  look ing  f o r  t h e  a p p e l l a n t .  A few days 

l a t e r ,  on June  1 6 ,  1982, t h e  a p p e l l a n t  te lephoned h e r .  

During t h a t  c o n v e r s a t i o n ,  t h e  a p p e l l a n t  admi t t ed  t o  h e r  t h a t  

he  had "murdered a g i r l  i n  F l o r i d a . "  (Tr .  760-761). 

D e t e c t i v e  Sharp o f  t h e  F o r t  Worth P o l i c e  Department 

t e s t i f i e d  t h a t  h e  a r r e s t e d  t h e  a p p e l l a n t  on June  1 5 ,  1982. 

Appe l lan t  was t aken  t o  see D e t e c t i v e  Merritt t h e  nex t  day,  

w i t h  Sharp  be ing  p r e s e n t  d u r i n g  p a r t s  o f  t h e i r  meet ing.  (Tr . 
770-775). 

Ray Jordon o f  t h e  F o r t  Worth P o l i c e  Department t h e n  

t e s t i f i e d  and r e l a t e d  how t h e  a p p e l l a n t  was a r r e s t e d .  (Tr .  

792-794). 

The nex t  w i tne s s  was Frank Norwitch,  documents examiner 

f o r  t h e  Metro Dade P o l i c e  Department.  H e  t e s t i f i e d  t h a t  t h e  

s i g n a t u r e  appea r ing  on t h e  t r u c k  work o r d e r  l e f t  a t  t h e  

Amoco gas  s t a t i o n  was t h a t  o f  t h e  a p p e l l a n t .  (Tr .  805-808). 



D r .  Valer ie  Rao, t h e  medical examiner, was t h e  next 

witness  t o  t e s t i f y .  Among o the r  t h i n g s ,  D r .  Rao t e s t i f i e d  

t h a t  : 

a )  t h e r e  were s c r a t c h  marks on the  v i c t i m ' s  neck 

cons i s t en t  with manual s t r a n g u l a t i o n  (Tr. 867-868) ; 

b) th ree  a reas  of the  body showed deep b i t e  marks 

(n ipple ,  ch in ,  and e a r  a rea)  (Tr. 871) ; 

c)  t h e  b i t e  on t h e  b r e a s t  had t o r n  o f f  t h e  n ipple .  

That b i t e  was a pa in fu l  "drag b i te1 '  (Tr. 873-874); 

d) the  arms, w r i s t  and sh in  showed b r u i s e s  (Tr. 875, 

876) which were cons i s t en t  with having been i n  a s t r u g g l e ;  

e )  t h e  v ic t im had been s t ruck  i n  the  head and lower 

l i p ,  probably punched (Tr. 877) ; 

f )  the  vict im had been stomped i n  the  head by t h e  

person who was wearing t h e  shoes found a t  t h e  scene and i n  

the  t ruck  ( ~ r .  883-888, 896); 

g) a l a rge  b lunt  instrument was inse r t ed  i n t o  t h e  

v ic t im'  s vagina,  causing hemorrhaging and abrasions.  The 

abrasions and hemorrhaging extended up and i n t o  the  bladder 

( ~ r .  880-881) ; 



h )  t h e  a n a l  opening ( s p h i n c t e r  muscle) was v i o l e n t l y  

t o r n  i n  a l l  d i r e c t i o n s  (Tr .  880) ; 

i )  a l l  i n j u r i e s  w e r e  ve ry  p a i n f u l  (Tr.  873,  874,  889) ; 

j )  a l l  i n j u r i e s  w e r e  i n f l i c t e d  p r i o r  t o  d e a t h  (Tr.  

874,  875,  881,  889,  890 ) ;  

k )  t h e  v i c t i m ' s  lungs  w e r e  f r e e  o f  f l u i d s ,  r u l i n g  o u t  

drowning a s  t h e  cause  o f  d e a t h  (Tr .  893 ) ;  and 

1 )  t h e  cause  o f  d e a t h  was s t r a n g u l a t i o n  (Tr.  890 ,  

891) .  

D r .  Richard  Souviron fol lowed D r .  Rao a s  a  w i t n e s s .  

D r .  Souviron i s  b o t h  a  d e n t i s t  and a s s i s t a n t  medical  

examiner f o r  Dade County. H e  i s  an e x p e r t  i n  t h e  f i e l d  of  

d e n t a l  i d e n t i f i c a t i o n .  

D r .  Souviron t e s t i f i e d  t h a t  b i t e  mark ev idence  is  used 

t o  de te rmine  whether  t h e  person who i n f l i c t s  a  b i t e  h a s  a  

gap i n  h i s  t e e t h ,  whether  h i s  t e e t h  a r e  crooked,  what t h e  

a r c h  s i z e  o f  t h e  t e e t h  i s ,  what t h e  r e l a t i v e  p o s i t i o n s  o f  

t h e  b i t e r  and h i s  v i c t i m  w e r e ,  and t h e  t i m e  t h e  b i t e  was 

i n f l i c t e d .  ( ~ r  . 905-906) . 



D r .  Souviron made a  p l a s t e r  model of a p p e l l a n t ' s  t e e t h  

and c a r e f u l l y  compared t h e  b i t e  marks found on t h e  v i c t im  t o  

t h a t  model. (Tr.  925).  He concluded t h a t  t hose  b i t e s  were 

l e f t  by t h e  a p p e l l a n t .  (Tr. 939, 941, 942, 945, 946, 950).  

He a l s o  s a i d  t h a t  it was impossible  t o  f i n d  two i d e n t i c a l  

s e t s  of t e e t h ,  and t h a t  a p p e l l a n t ' s  t e e t h  were of an unusual  

con f igu ra t ion .  (Tr . 925) . 

The S t a t e  r e s t e d .  (Tr. 959).  The a p p e l l a n t  c a l l e d  no 

wi tnes ses .  (Tr.  997, 1002).  The a p p e l l a n t  gave a  b r i e f  

c l o s i n g  s ta tement  t o  t h e  j u ry .  (Tr. 1007-1009). The S t a t e  

waived o r a l  argument. (Tr . 1010).  

The Court i n s t r u c t e d  t h e  ju ry  (Tr.  1031-1054), and 

d e l i b e r a t i o n s  began. Exact ly  f i f t y - o n e  minutes l a t e r  (Tr . 
1058) t h e  ju ry  r e tu rned  a  v e r d i c t  of g u i l t  on t h e  f i r s t  

degree  murder and sexual  b a t t e r y  charges .  (Tr . 1059, 1060) . 
Appellant  was a c q u i t t e d  of t h e f t .  

THE PENALTY PHASE 

D r .  Rao ( t h e  medical examiner) was t h e  only wi tnes s  

c a l l e d  by t h e  S t a t e  dur ing  t h e  g u i l t y  phase. Her tes t imony 

begins  on page 1087 of t h e  t r a n s c r i p t  and ends on page 1090. 



DIRECT EXAMINATION BY MS. DANNELLY: 

Q :  Would you s t a t e  your name, 
p lease .  

A:  D r .  Valer ie  Rao. 

Q: Have you previously of fered  
testimony i n  t h i s  cause,  Doctor? 

A :  Yes. 

Q: Drawing your a t t e n t i o n  t o  the  
na ture  of the  testimony, I would 
l i k e  t o  draw your a t t e n t i o n  t o  
seve ra l  i n j u r i e s  t h a t  have been 
i n f l i c t e d  upon the  person of Joyce 
Marlowe. A t  t h i s  time I would l i k e  
you t o  begin f i r s t  with t h e  
i n j u r i e s  t o  t h e  a rea ,  the  anal  
region of Joyce Marlowe and I 
would l i k e  you t o  inform t h e  
members of t h i s  jury f i r s t ,  of t h e  
na ture  of t h a t  in ju ry  and i n  terms 
of t h e  way t h a t  i n j u r y  was 
i n f l i c t e d  and the  s u b s t a n t i a l  
r e s u l t s  of t h a t  in ju ry .  

A :  Yes. The anus, a s  you aware, 
i s  a  very t i g h t  sphinc ter  and when 
t h i s  sphinc ter  i s  ruptured,  when a  
v ic t im who has been sodomized-- I 
have t o  explain it t o  you t h i s  way 
so you w i l l  be ab le  t o  understand 
i t .  An anus-scope i s  inse r t ed .  It 
is  a  p l a s t i c  or  metal which has a  
diameter of approximately t h i s  
s i z e .  It i s  lubr i ca ted  and inse r t ed  
t o  examine f o r  in ju ry .  The p a t i e n t  
who l i v e s  complains of tremendous-- 
t h e  p a t i e n t  a l i v e  complains of t r e -  
mendous vain.  and some of t h e  
chi ldrenL sta;t t o  c ry ,  and the re  i s  
no in ju ry  i n f l i c t e d .  The sphinc ter  
i s  i n t a c t  and everything i s  okay 
but the re  i s  pain with t h a t  i n s e r -  
t i o n  dep i t e  t h e  l u b r i c a t i o n .  

I n  t h e  case of the  deceased, her  
sphinc ter  was ruptured i n  every 



dimension,  up ,  down, around,  e i t h e r  
s i d e  and it was i n  f a c t  gap ing .  
So,  t h e  f o r c e  t h a t  was a p p l i e d  t o  
t h a t  p a r t i c u l a r  a r e a  was tremendous 
t o  r u p t u r e ,  b r e a k  t h e  a n a l  
s p h i n c t e r .  

Q: Doc to r ,  do you have an o p i n i o n  
a s  t o  what t y p e  of  o b j e c t  o r  s i z e  
of  an o b j e c t  t h a t  was i n f l i c t e d  
upon Joyce  Marlowe's a n a l  a r e a ?  

A :  I t  was a  c o n s i d e r a b l e  s i z e .  It 
was a  b l u n t  weapon, n o t  a  k n i f e .  
It was something r a t h e r  l a r g e  t o  
have caused the s p h i n c t e r  t o  b r e a k  
open.  

Q:  Did t h e  v i c t i m  s u f f e r  a s  a  
r e s u l t  o f  t h e  i n f l i c t i o n  o f  t h a t  
i n j u r y ?  

A: Y e s .  

Q:  Was t h e r e  a  g r e a t  amount o f  
b l e e d i n g  a s  w e l l ?  

A: Y e s .  

Q: Turn ing  your a t t e n t i o n  t o  t h e  
i n j u r y  t o  t h e  b r e a s t  o f  Joyce  
Marlowe, was t h e  n i p p l e  s e v e r e d ?  

A: Almost s e v e r e d .  It  was hanging 
o f f ,  most o f  t h e  s k i n  and i t  was 
j o i n e d  i n  t h e  smal l  r e g i o n .  

Q: Would you e x p l a i n  t o  t h e  
members of t h e  j u r y ,  p l e a s e ,  what 
an  e r e c t i l e  t i s s u e  i s ?  

A: Yes. The n i p p l e  i s  one o f  t h e  
most s e n s i t i v e  a r e a s  o f  t h e  body, 
b o t h  i n  men and women. The n e r v e  
s u p p l y  t h e r e  i s  v e r y  abundant  and 
I ' m  s u r e  you a r e  a l l  aware t h a t  i t  
can b e  made e r e c t i l e  from p r e s s u r e ,  
t o u c h i n g  t h a t  a r e a ;  e x t r e m e l y  



s e n s i t i v e .  The same nerves a r e  
a l s o  respons ib le  f o r  supplying 
sensory sensa t ions ,  pa in ,  touch. 
These a r e  a l l ,  it i s  very ,  very 
abundant with these  nerves.  

Q :  Did Joyce Marlowe s u f f e r  a s  a  
r e s u l t  of the  in ju ry  t h a t  was 
i n f l i c t e d  t o  her  n ipple?  

A :  Yes. 

Q: Doctor, p lease  descr ibe  f o r  t h e  
members of t h e  jury the  na ture  of 
t h e  cause of death t o  Joyce 
Marlowe. Was it a  slow o r  quick 
dea th ,  s t r angu la t ion?  

A :  S t rangula t ion  i s  not ins tan-  
taneous because b a s i c a l l y  what it 
i s ,  you a r e  s t a r v i n g  the  person 
from a i r .  When you and I a r e  
brea th ing  unconsciously,  r e a l l y ,  so 
i f  you a r e  t r y i n g  t o  block o f f  t h e  
a i r  and a  person i s  hungering f o r  
the  a i r ,  over a  period of t ime, a  
few minutes i n  which she i s  s t rug-  
g l ing  aga ins t  the  pressure being 
exerted t o  cu t  o f f  the  a i r  t o  her  
body. 

Q: Would t h e  v ic t im be aware by 
v i r t u e  of your testimony, regarding 
her  s t r a n g l i n g ,  of the  attempts t o  
s t r a n g l e  he r?  

A: Yes. 

MS. DANNELLY: I have no f u r t h e r  
ques t ions .  

The appe l l an t  took t h e  s tand and asked f o r  a  death 

sentence.  (Tr . 1096) .  



The j u r y  r e t i r e d  a t  1 :25 p.m. t o  d e l i b e r a t e  and ended 

d e l i b e r a t i o n s  a t  1 :43  p.m., recommending d e a t h  by a v o t e  o f  

12-0. (Tr .  1111). 



SUMMARY OF THE ARGUMENT 

Appellant 's  claim of a  Pate v io la t ion  i s  without merit .  

He was afforded two separate competency hearings and 

produced no evidence a t  them. He a l so  f a i l ed  t o  exhibi t  any 

behavior during t r i a l  indicat ive  of the need t o  submit him 

t o  fu r ther  evaluation. 

Appellant f a i l ed  t o  show any bona f ide  doubt about h i s  

competency t o  proceed pro - se .  Since he was c l ea r ly  mentally 

competent a t  a l l  times, it was unnecessary t o  afford him any 

specia l  consideration upon accepting h i s  waiver of counsel. 

Appellant's waiver was t o t a l l y  f ree  of e r ro r .  He was 

made aware of a l l  the  ramifications of proceeding pro se .  

Appellant waived the r i gh t  t o  pa r t i c ipa t e  in  jury 

se lect ion by h i s  obs t ruc t ion is t  behavior. The court gave 

him three  chances t o  pa r t i c ipa t e ,  and he re jec ted each 

overture.  



Even i f  he did not waive p a r t i c i p a t i o n ,  t h e  overwhelm- 

ing na ture  of t h e  evidence agains t  him renders any e r r o r  

harmless.  

The t r i a l  c o u r t ' s  comments t o  t h e  jury were not a t  a l l  

i n d i c a t i v e  t h a t  the  cour t  was expressing i t s  b e l i e f  t h a t  

appe l l an t  was g u i l t y .  

Appellant had no s tanding t o  objec t  t o  t h e  search of 

the  veh ic le .  Consent t o  search was v a l i d l y  given by t h e  

l e s s e e .  Appellant a l s o  abandoned the  t ruck  upon f l e e i n g  t h e  

j u r i s d i c t i o n .  In  any event ,  it was without a  doubt inev i -  

t a b l e  t h a t  t h e  evidence found i n  t h e  t ruck  would have been 

recovered by o ther  means. 

Appel lant ' s  confession was volunteered t o  po l i ce .  No 

evidence was prof fered  t o  t h e  cont rary .  

Appel lant ' s  request  f o r  a  m i s t r i a l  was properly 

r e j e c t e d ,  where t h e  medical examiner merely sought t o  



q u a l i f y  h e r  own o p i n i o n  a s  t o  t h e  c a u s e  o f  t h e  i n j u r y  

i n f l i c t e d  upon t h e  v i c t i m .  To a rgue  t h a t  r e v e r s i b l e  e r r o r  

o c c u r s  whenever an e x p e r t  p l a c e s  a c a v e a t  i n  h i s  o r  h e r  

o p i n i o n  i s  l u d i c r o u s .  

VII 

A p p e l l a n t ' s  c l a i m  o f  a  Richardson v i o l a t i o n  r e g a r d i n g  

p l a s t i c  o v e r l a y s  i s  t o t a l l y  s p e c i o u s .  Evidence  s u b m i t t e d  by 

a p p e l l e e  shows t h a t  a p p e l l a n t  was du ly  informed of  t h e  

e x i s t e n c e  o f  t h o s e  o v e r l a y s  b e f o r e  t r i a l .  H i s  f a i l u r e  t o  

make any a t t e m p t  t o  d i s c o v e r  them cannot  be blamed on t h e  

S t a t e .  

VIII 

A p p e l l a n t ' s  c l a i m  t h a t  some w i t n e s s e s  p icked  o u t  some 

11 mystery s u s p e c t "  from photo  l i n e - u p s  i s  i n c o r r e c t .  No 

second s u s p e c t  e v e r  e x i s t e d .  A p p e l l a n t  i s  s imply  miscon- 

s t r u i n g  t h e  r e c o r d  below. 

Appe l l an t  c l e a r l y  and wi thou t  doubt  waived h i s  r i g h t  t o  

have  c e r t a i n  lesser i n c l u d e d  o f f e n s e s  r e a d  t o  t h e  j u r y .  



1 1  Appellant's claim that cumulative errors1' served to 

deprive him of a fair trial is totally without merit. There 

was no prosecutorial misconduct, no abuse of discretion in 

I I not giving him a continuance, no overreaching" by the 

State, and no error in introducing the copy of appellant's 

Texas rape conviction during the penalty phase. 

The trial court has the option of asking the jury for a 

recommended sentence. Appellant has not shown how the court 

abused that discretion by asking for one here. 

The trial court did not abuse its discretion by not 

ordering a presentence investigation report. The court was 

already aware of many details of appellant's background. 



ARGUMENT 

THE APPELLANT WAS I N I T I A L L Y  FOUND 
COMPETENT TO STAND T R I A L ,  AND 
NOTHING OCCURRED DURING T R I A L  THAT 
COULD REASONABLY HAVE INDICATED THE 
NEED TO CONDUCT ANOTHER COMPETENCY 
EVALUATION O F  H I M .  

A cogent ana lys i s  of t h i s  i s s u e  requ i res  a d e t a i l e d  

look a t  the  e n t i r e  record.  Due t o  the  na ture  of the  subjec t  

matter and volume of the  record ,  appe l l ee  recognizes t h e  

need t o  proceed with t h i s  i s sue  i n  an organized manner. 

Accordingly, t h e  following s t eps  w i l l  be taken: 

1 )  t h e  appel lan t  w i l l  be p r o f i l e d ,  

2)  a general  overview of the  t r i a l  w i l l  be presented 

with an eye t o  those aspects  having a bearing on a p p e l l a n t ' s  

competency, 

3)  events germane t o  t h e  i s sue  of competency w i l l  be 

presented i n  chronological order  and i n  some d e t a i l ,  

4 )  the  l e g a l  standard which governs t h i s  i s sue  w i l l  be 

s t a t e d ,  and 

5) t h e  ac t ions  of the  appel lan t  w i l l  be analyzed i n  

l i g h t  of t h a t  s tandard.  



A PROFILE OF BLRLEY GILLIAM 

Appellant was thoroughly examined by th ree  experts i n  

November of 1983. A l l  three  doctors agreed: appellant  was 

sane a t  the time he committed h i s  crimes and competent t o  

stand t r i a l  fo r  those crimes. 

The evaluations submitted t o  the t r i a l  court by t he  

doctors have been made par t  of the record. (S .R.  1-12). 

Appellee submits the following summaries of those 

evaluat ions.  F i r s t ,  D r .  Jacobson: 

Thir ty-f  ive year old caucasian 
male ; nin th  grade education; 
previously incarcerated i n  Texas 
fo r  rape; suffered head in jury  
while i n  Texas prison;  possible 
se izure  disorder  which could be a 
ruse o r  possibly re la ted  t o  alcohol 
withdrawal; admits t o  having l i ed  
in  the past  about having 
I I se izures";  h i s to ry  of drug and 
alcohol abuse; receiving a n t i -  
convulsive medication; has b r i e f l y  
seen a p sych ia t r i s t  in  the pas t ;  
capable of carrying on a r a t i ona l  
and goal-directed conversation, but 
seeks t o  change the subject  i f  not 
t o  h i s  l i k ing ;  i r r i t a b l e  with no 
ha l luc ina t ions ;  aware of the 
charges and penalty i f  convicted; 
able  t o  describe the  ro l e  of judge 
and s t a t e  a t torney;  able t o  r e l a t e  
t o  h i s  a t torney;  can t e s t i f y  r e l e -  
vant ly ;  motivation t o  help himself 
i s  acceptable; coping well  with 
s t r e s s  of incarcera t ion;  does not 
s u f f e r  from mental d isorder ;  sane 
a t  time of offense;  competent t o  
stand t r i a l  now. 



D r .  Mut ter  observed:  

Nin th  g rade  e d u c a t i o n ;  s e rved  t i m e  
i n  Texas f o r  r a p e ;  c l a ims  e p i l e p s y  
from head i n j u r y ;  counse l l ed  by 
p s y c h i a t r i s t  wh i l e  i n c a r c e r a t e d  i n  
Texas;  h i s t o r y  o f  drug and a l c o h o l  
abuse  ; r e c e i v i n g  a n t i - c o n v u l s i v e  
medica t ion ;  consc ious  supp re s s ion  
o f  i n fo rma t ion ,  would n o t  d i s c u s s  
d e t a i l s  o f  c a s e ;  no mood swings;  
h a s  o rgan ized  thought  p r o c e s s e s ,  
goa l  d i r e c t e d ;  no h a l l u c i n a t i o n s  o r  
d e l u s i o n s ;  unde r s t ands  r o l e  o f  
judge ,  j u r y ,  p r o s e c u t o r ,  and h i s  
a t t o r n e y ;  unde r s t ands  charges  and 
p o s s i b l e  p e n a l t y ;  s o c i o p a t h i c  
p e r s o n a l i t y ;  sane  a t  t h e  t i m e  o f  
o f f e n s e  and competent t o  s t a n d  
t r i a l  now. 

F i n a l l y ,  D r .  Haber: 

Nin th  g rade  e d u c a t i o n ;  c l a ims  
"b r a in  damage'' from a  b e a t i n g  
r e c e i v e d  w h i l e  i n c a r c e r a t e d  i n  
Texas ;  t a k e s  a n t i - c o n v u l s i v e  medi- 
c a t i o n ;  h i s t o r y  o f  drug and a l c o h o l  
abuse ;  d e n i e s  hav ing  had mental  
problems ; no h a l l u c i n a t i o n s  ; n o t  
i n f o r m a t i v e  du r ing  i n t e r v i e w ,  
p rov id ing  no d e t a i l s  o f  t h e  cr ime;  
l o g i c a l  and cohe ren t  r e sponse s ;  no 
mood o r  though d i s t u r b a n c e s ;  has  a  
s e n s e  o f  humor; r e s i gned  t o  p r i s o n  
l i f e ;  aware of  t h e  charges  and 
a d v e r s a r y  n a t u r e  o f  t h e  sys tem;  can 
a i d  i n  own de f ense ;  s ane  a t  t h e  
t ime  o f  o f f e n s e  and competent t o  
s t a n d  t r i a l  now. 

Appe l lan t  was seen  a s  a  man c l e a r l y  l a c k i n g  any charac -  

t e r i s t i c s  i n d i c a t i v e  o f  incompetency. There was no th ing  



remarkable about him. The t r i a l  c o u r t  accord ing ly  adjudged 

him competent.  (Tr.  12) .  

D r .  Haber had a second oppor tun i ty  t o  e v a l u a t e  

a p p e l l a n t .  It came fou r t een  months l a t e r ,  i n  January of 

1985. He s t a t e d  t h a t  a f t e r  observing t h e  a p p e l l a n t :  

"* * * i n t e r a c t i n g  w i t h  t h e  Court 
and w i t h  H i s  Honor, obviously  
comprehending every th ing  t h a t  went 
on, showing cons ide rab le  a l e r t n e s s  
as t o  h i s  r i g h t s  and what he  wants 
t o  do and d o e s n ' t  want t o  do * * * 
a l though  [ t h e  a p p e l l a n t  was] unco- 
o p e r a t i v e ,  it w a s  apparen t  t o  [Dr. 
Haber] t h a t  t h e  s u b j e c t i v e  s t r o n g  
r o l e ,  h i g h l y  op in iona ted ,  antago- 
n i s t i c ,  b u t  q u i t e  coheren t ,  
r a t i o n a l ,  aware of  what he  w a s  
doing and i n t e n t  t o  do e x a c t l y  what 
he  wanted t o  do and nothing e l s e  
[was t h e ]  essence  o f  competency. 
***" 

(Tr. 191) .  

These obse rva t ions  by D r .  Haber of a p p e l l a n t  and h i s  

behavior  were made on t h e  very eve of t r i a l .  The p i c t u r e  

provided t h e  t r i a l  c o u r t  showed a man who had no t  changed 

one b i t  s i n c e  he  w a s  f i r s t  eva lua ted .  This  w a s  a sane ,  

competent i n d i v i d u a l  who i n s i s t e d  on having t h i n g s  h i s  way. 

He was a r t i c u l a t e ,  s t r o n g ,  r a t i o n a l ,  and coheren t .  I n  D r .  

Haber ' s  words, a p p e l l a n t  I s  " sub jec t ive  s t r o n g  r o l e "  w a s  " the  

essence  of  competency. 11 



GENERAL OVERVIEW OF THE TRIAL 

Appel lant ' s  competency was v i r t u a l l y  a  non-issue below. 

It came up when A r t  Koch moved the  t r i a l  cour t  fo r  a  mental 

examination of h i s  c l i e n t  i n  November of 1983, a  f u l l  seven- 

teen months a f t e r  a p p e l l a n t ' s  a r r e s t  and r e t u r n  t o  F lo r ida .  

Experts appointed by the cour t  re turned t h e i r  f indings .  

They came t o  i d e n t i c a l  conclusions.  The i s sue  was 

apparent ly resolved,  and M r .  Koch d id  not r a i s e  i t  again .  

The next people t o  have c lose  contac t  with appe l l an t  

were S t u a r t  Adels tein and William Surowiec. They were h i s  

a t to rneys  fo r  t e n  months, from March of 1984 t o  January of 

1985. They a l s o  f a i l e d  t o  b r ing  any e c c e n t r i c  behavior t o  

t h e  c o u r t ' s  a t t e n t i o n  during t h e i r  incumbency which would 

have indica ted  t h a t  appel lan t  was i n  need of eva lua t ion .  

Appel lant ' s  "problems" arose from h i s  uneasy r e l a t i o n -  

sh ips  with h i s  a t to rneys .  H i s  r ecur r ing  complaint over t h e  

twenty-nine months before h i s  t r i a l  was t h a t  he was not 

allowed access t o  a l l  t h e  "materials" f i l e d  i n  the  case.  He 

a l s o  wanted t o  assume a  more a c t i v e  r o l e  i n  h i s  defense.  It 

i s  important t o  poin t  out  t h a t  during a l l  t h e  hearings 

c a l l e d  t o  d iscuss  withdrawal of counsel (and the re  were 

s e v e r a l ) ,  a t  no - time d id  any a t torney  communicate h i s  b e l i e f  

t h a t  the  appel lan t  was i n  any way incompetent. On t h e  



c o n t r a r y ,  a l l  a t t o r n e y s  maintained t h a t  t h e i r  r e l a t i o n s h i p s  

wi th  t h e i r  c l i e n t  simply d e t e r i o r a t e d  a s  he g radua l ly  

r e f u s e d  t o  coopera te  wi th  them any longer .  This  gene ra l  

uncooperat iveness  always seemed t o  become more a c u t e  t h e  

c l o s e r  t h e  ca se  was t o  t r i a l .  

A p p e l l a n t ' s  t r i a l  l a s t e d  f i v e  days .  During t h a t  time 

he was t o t a l l y  i n  charge of  h i s  f a c u l t i e s .  H i s  a l l e g e d l y  

1 1 i r r a t i o n a l "  behavior  was an a c t .  The record  i s  f u l l  of 

s ta tements  by t h e  t r i a l  cou r t  r e f e r r i n g  t o  how t h e  a p p e l l a n t  

would completely compose himself  and behave normally t h e  

minute t h e  j u r y  l e f t  t h e  courtroom. A l l  of a p p e l l a n t ' s  

a n t i c s  were e i t h e r  pu re ly  o b s t r u c t i o n i s t  o r  in tended f o r  

j u ry  consumption. Appe l l an t ' s  cond i t i on  was p e r f e c t l y  

s t a b l e  and unremarkable dur ing  t h e  twenty-nine months p r i o r  

t o  h i s  t r i a l .  He underwent no change dur ing  t h e  f i v e  days 

h i s  t r i a l  l a s t e d .  

KEY EVENTS I N  DETAIL 

Appel lant  has made r e f e rence  t o  s e v e r a l  s t a t emen t s  o r  

i n c i d e n t s  i n  o rde r  t o  p o i n t  ou t  t h a t  he was incompetent ,  o r  

a t  l e a s t  deserv ing  of a  competency e v a l u a t i o n .  Appellee 

w i l l  no t  fol low t h a t  example of t a k i n g  ma t t e r s  out  of  

con tex t .  I n s t e a d ,  a p p e l l a n t ' s  conduct w i l l  be broken down 

i n t o  manageable per iods  of t ime and viewed l o g i c a l l y .  While 

it i s  impossible  t o  d i scus s  eve ry th ing  which took p l a c e  



below i n  t h i s  b r i e f ,  a p p e l l e e  w i l l  a t t empt  t o  analyze 

h e a r i n g s ,  c o l l o q u i e s ,  and a p p e l l a n t ' s  performance r e l a t i v e  

t o  contemporaneous o b j e c t i o n s  and cross-examinat ion dur ing  

t r i a l .  Appellee w i l l  a l s o  c a t a l o g  those  i n s t a n c e s  dur ing  

t r i a l  where a p p e l l a n t  was allowed t o  confer  w i th  h i s  standby 

counsel .  I n  t h e  end,  it w i l l  become c l e a r  t h a t  nothing eve r  

occurred t o  i n d i c a t e  t h e  need t o  submit a p p e l l a n t  t o  a 

competency e v a l u a t i o n .  Appel lant  was f u l l y  competent t o  

s t and  t r i a l .  

EARLY HEARINGS 

The record  con ta ins  t r a n s c r i p t s  of t h e  fol lowing 

hea r ings  : 

a )  November 28, 1983. Hearing on 
a p p e l l a n t ' s  competency and motions 
t o  suppress  (Tr.  1-149);  

b )  January 14 ,  1984. Hearing on 
withdrawal of  A r t  Koch from t h e  
case  (S.Tr.  70-94); 

c )  February 1, 1984. Hearing on 
withdrawal o f  Roch ( s .T r .  22-35) 

d )  February 2 ,  1984. Hearing on 
withdrawal of Koch (S.Tr. 36-56); 

e )  February 7 ,  1984. Hearing on 
withdrawal of  Koch (S.Tr. 57-68) ; 

f )  March 1 3 ,  1984. Hearing on 
appointment of  Ade l s t e in  (R. 1347- 
1357) ; 

g)  October 31, 1984. Hearing on 
withdrawal of Ade l s t e in  (S.Tr. 1- 
12)  ; 

h) January 1 0 ,  1985. Hearing on 
withdrawal of  Ade l s t e in  (S.Tr.  13- 
21) ; 



i )  January  21, 1985. Hear ing on 
wi thdrawal  o f  A d e l s t e i n  (Tr .  150- 
164) ; 

j) J anua ry  22,  1985. Hear ing on 
withdrawal o f  A d e l s t e i n  and s e l f -  
r e p r e s e n t a t i o n  (T r .  165-182) ;  and 

k)  January  23, 1985. Hear ing on 
competency and s e l f  - r e p r e s e n t a t i o n  
(Tr .  183-211). 

Those h e a r i n g s  a r e  summarized a s  f o l l ows  : 

NOVEMBER 28,  1983: 

A r t  Koch s t i p u l a t e d  t o  t h e  c o n t e n t s  o f  t h e  e x p e r t s 1  

r e p o r t s  on a p p e l l a n t ' s  mental  c o n d i t i o n  a f t e r  f i r s t  c o n s u l t -  

i n g  w i t h  h i s  c l i e n t .  (Tr.  8-10) .  H e  would n o t  go s o  f a r  a s  

t o  a c t u a l l y  s t i p u l a t e  t h a t  a p p e l l a n t  was competent ,  b u t  h e  

o f f e r e d  no ev idence  t o  t h e  c o n t r a r y  and p r e s e n t e d  no d i s s u a -  

s i v e  argument t o  t h e  c o u r t .  A t  t h e  end of  t h e  h e a r i n g  he  

s t a t e d  t h a t  " the  i s s u e  oE competency ha s  been determined1' .  

(Tr .  147 ) .  Appe l l an t  d i d  n o t  t e s t i f y .  

January  1 4 ,  1984: 

Appe l l an t  engaged i n  prolonged c o l l o q u i e s  w i t h  t h e  

c o u r t .  H e  was u p s e t  t h a t  M r .  Koch had no t  provided him w i t h  

a l l  t h e  p l ead ings  and d e p o s i t i o n s  i n  h i s  c a s e .  M r .  Koch 

s t a t e d  t h a t  t h e  f r i c t i o n  p r e s e n t  i n  t h e i r  r e l a t i o n s h i p  was 



due exclus ive ly  t o  a p p e l l a n t ' s  d e s i r e  t o  make dec is ions  a s  

t o  how h i s  case should be handled. (S.Tr. 80-81). Appellant 

i s  revealed as  someone aware of h i s  r i g h t s  and the  se r ious -  

ness of the  charges.  He was r a t i o n a l  and coherent.  There 

was not a h i n t  of incompetence present .  

Februarv 1. 1984: 

M r .  Koch reported a f u r t h e r  breakdown i n  communications 

with h i s  c l i e n t .  Koch made no suggestion t h a t  t h i s  was due 

t o  incompetence. Appellant was not present .  

February 2,  1984: 

With h i s  t r i a l  da te  f a s t  approaching, appe l l an t  

r e i t e r a t e d  h i s  f ee l ings  t h a t  M r .  Koch was not giving him 

e f f e c t i v e  r ep resen ta t ion .  A t  one point  he asked, "How can I 

go t o  t r i a l  with a Publ ic  Defender t h a t  t e l l s  me t h a t  he 

says I c a n ' t  beat  your case? There 's  no sense i n  my t r y i n g  

t o  f i g h t  i t .  How can I go t o  t r i a l  with somebody l i k e  

t h a t ? "  That remark alone should e rase  any doubt as  t o  

a p p e l l a n t ' s  thought processes--he was r i g h t f u l l y  concerned 

about h i s  case and aware of what he faced. Later  on 

appel lan t  showed t h a t  he was going t o  f i g h t  the  system: 

"Look. I would p re fe r  death over l i f e  with a mandatory 25. 

Okay? But I ' m  not going t o  k i l l  myself e i t h e r .  I ' m  going 

t o  make t h e  Court ,  t h e  law do i t . I1(S.Tr .  53) .  Appellant 



again came across  a s  a very coherent and r a t i o n a l  person 

f u l l y  aware of t h e  process t o  which he was being submitted. 

February 7 ,  1984: 

Af ter  M r .  Koch's f i r i n g ,  appel lan t  behaved in  h i s  usual  

aggressive manner, making p e r t i n e n t  requests--  "Judge 

Mastos, I would l i k e  t h e  mater ia l  on my case t h a t  t h e  

prosecutors  got .  I t h i n k  I ' m  e n t i t l e d  t o  t h a t . "  Appellant 

was cons i s t en t  i n  t h a t  he wanted t o  be f u l l y  informed of a l l  

d e t a i l s  of h i s  case.  He continued t o  behave r a t i o n a l l y  and 

coherent ly.  

March 13, 1984: 

Appellant began with h i s  complaint of lack of coopera- 

t i o n  from h i s  former a t torney  regarding case ma te r i a l s .  He 

s t a t e d  t h a t  he would be happy t o  go t o  t r i a l  with M r .  

Adels tein i f  he could have h i s  "materials".  (R. 1351). 

Adels tein accepted t h e  appointment with the  caveat t h a t  he 

needed t o  have the  a p p e l l a n t ' s  cooperation, which was 

promised. (R. 1354). 

October 31, 1984: 

M r .  Adels tein reported a p p e l l a n t ' s  lack of cooperation. 

Adelstein c i t e d  a p p e l l a n t ' s  f i t  of anger with him. 



Appellant eventua l ly  conceded t h a t  he was s a t i s f i e d  with 

Adelstein (S.Tr. 9-10), and t h a t  he had j u s t  l o s t  h i s  

temper. 

January 10 ,  1985: 

Appellant continued t o  withhold cooperation from h i s  

a t to rneys .  The problem was apparent ly over Ade l s t e in ' s  

f a i l u r e  t o  provide medical r e p o r t s  t o  h i s  c l i e n t .  (S.Tr. 

17) .  Appellant a l s o  made known h i s  f e a r  of being assau l t ed  

i n  j a i l  (S.Tr. 18,  1 9 ) ,  and requested s p e c i a l  t reatment .  

Januarv 21. 1985: 

Appel lant ' s  second t r i a l  da te  was near .  He was now 

adamant t h a t  he wanted t o  f i r e  h i s  a t to rneys .  The cour t  

explained the  r ami f i ca t ions  of t h a t  dec is ion .  The cour t  

a l s o  ordered appel lan t  t o  prepare a  l i s t  of the  mater ia l  he 

'I was missing". (Tr . 160).  

Appellant did not  t a l k  a t  any length  with the  cour t .  

The important aspect  of t h i s  hearing i s  t h a t  Adelstein never 

mentioned t h a t  appe l l an t  was i n  need of a  mental eva lua t ion .  

In  f a c t ,  Adels tein mentioned a  recent  conversation between 

himself and appel lan t  concerning the  testimony of D r .  

Souviron, t h e  expert  who performed denta l  experiments. (Tr. 

154) .  Adels tein did not  ind ica te  any i n a b i l i t y  on t h e  



a p p e l l a n t ' s  p a r t  t o  converse  o r  unders tand  what was go ing  

on. The l o g i c a l  conc l u s ion  one i s  fo r ced  t o  draw i s  t h a t  

A d e l s t e i n  had no t r o u b l e  communicating even t h e  most t e c h n i -  

c a l  o f  d e t a i l s  t o  h i s  c l i e n t .  The on ly  problem appears  t o  

be  a p p e l l a n t ' s  d e s i r e  t o  be  uncoopera t ive .  

January  22,  1985: 

Appe l l an t  aga in  expressed  h i s  d e s i r e  t o  f i r e  h i s  

a t t o r n e y s .  When t h e  c o u r t  informed him t h a t  such a move 

would mean s e l f - r e p r e s e n t a t i o n ,  a p p e l l a n t  op ted  f o r  s e l f -  

r e p r e s e n t a t i o n .  A d e l s t e i n  moved t o  have  D r .  Haber examine 

a p p e l l a n t .  The c o u r t  s t a t e d ,  "But,  you know, t h i s  c o u r t  i s  

assuming he  i s  competent ,  I have no reason  t o  doubt it." 

The c o u r t  and A d e l s t e i n  went on t o  s t a t e  t h a t  t h e y  on ly  

cons ide red  t h e  mental  e v a l u a t i o n  a s  a  F a r e t t a  p r e c a u t i o n a r y  

move t o  make s u r e  t h e  waiver  o f  counse l  was v a l i d .  (Tr .  

176-178).  The S t a t e  d i d  n o t  oppose t h e  motion,  s i n c e  t h e  

e v a l u a t i o n  was going t o  be performed t h a t  evening and no 

de l ay  would occu r .  (Tr .  177) .  Under t h o s e  c i r cums t ances ,  

a p p e l l a n t  was o rde r ed  e v a l u a t e d .  

J anua rv  23. 1985: 

D r .  Haber began t h e  h e a r i n g  by e r a s i n g  any doubts  abou t  

a p p e l l a n t  ' s  competency. (Tr . 191 ) .  Appe l lan t  t hen  engaged 

2 ~ p p e l l a n t  b a r e l y  mentions t h e  f a c t  t h a t  he  r e f u s e d  t o  
a l l ow  D r .  Haber t o  conduct  a  complete e v a l u a t i o n  of  him. 
( c o n ' t  .) 



i n  long and d e t a i l e d  conversation with the  court  over waiver 

of counsel. Appellant was h i s  usual  coherent and r a t i o n a l  

s e l f .  He warned the  court  of the  dangers of re turn ing  him 

t o  t h e  general  pr ison population and he demanded access t o  

the  law l i b r a r y .  (Tr. 198-200). 

Appel lant ' s  p r e - t r i a l  demeanor was charac ter ized  by 

severa l  q u a l i t i e s .  Appellant was a s s e r t i v e  about h i s  

r i g h t s ,  aware of h i s  s i t u a t i o n ,  and determined t o  do every- 

th ing  he could t o  help himself .  He was t o  continue 

unchanged through t h e  r e s t  of t h e  t r i a l .  

THE TRIAL 

The f i r s t  day of t r i a l  began i n  mid-afternoon (Tr. 217) 

and ended a t  approximately 6:00 p.m. (Tr. 369). What 

happened during those four  hours was a  microcosm of the  

t r i a l  as  a  whole. 

Appellant began by personal ly3  making a  s e r i e s  of  

motions before the  cour t .  There were motions f o r :  

H i s  t a c t i c s  were t r ansparen t ;  he did not fool  Haber o r  t h e  
cour t .  (Tr. 189).  

31n t h i s  p a r t  of the  b r i e f  "apppellant" w i l l  r e f e r  t o  
Burley Gil l iam personal ly .  The ac t ions  taken by standby 
counsel w i l l  not be emphasized, a s  only a p p e l l a n t ' s  behavior 
i s  the  objec t  of sc ru t iny .  Dis t inc t ions  w i l l  be made i f  and 
when standby counsel 's  ac t ions  merit  discussion.  



1)  seques t ra t ion  of witnesses (Tr. 217) 

2) continuance (Tr. 221) 

3) examination of e x h i b i t s  (Tr. 2 2 2 ,  230) 

4 )  adminis t ra t ion  of medication (Tr. 222) 

5) appointment of an i n v e s t i g a t o r  (Tr.  222) 

6) time t o  research  l e g a l  i s sues  (Tr. 228, 229) 

7) s p e c i a l  treatment by j a i l  personnel (Tr. 230, 231) 

These exchanges between appel lan t  and t h e  court  were 

themselves uneventful .  The important th ing  about them i s  

t h e  f a c t  t h a t  they took place.  Appellant assumed a s t rong 

r o l e .  The jury was brought i n  a t  2 : 18 p.m. (Tr . 232). 

The court  and s t a t e  a t torney  addressed the  panel f o r  a  

t o t a l  period of approximately n ine ty  minutes (Tr. 275), and 

a  r ecess  was taken. Appellant received h i s  medication while 

t h e  panel was present .  (Tr. 276-277). Appellant claimed t o  

be very t i r e d  due t o  having stayed awake the  previous 

evening reading h i s  ma te r i a l s .  (Tr. 281). The jury returned 

and t h e  S t a t e  continued voi r  d i r e .  (Tr. 282-303). 

Appel lant ' s  vo i r  d i r e  was preceeded by a  very i n t e r e s t -  

ing exchange. (Tr. 303-306). He demanded t h a t  the  jury be 

excused so t h a t  he could consul t  with h i s  standby counsel 

without the  jury knowing i t .  Appellant came across  a s  very 

a l e r t  and e f f e c t i v e .  He f i n a l l y  got h i s  way. (Tr. 309). 



Standby counsel a t  t h a t  time pointed out t h a t  appe l l an t  

had apparent ly "nodded of f"  during vo i r  d i r e  f o r  a period of 

twenty-one minutes. (Tr. 312). The court  bel ieved him t o  be 

faking. (Tr. 312). Appellant l a t e r  admitted t o  having s l e p t  

only " f ive  hours i n  t h e  l a s t  four  days". (Tr. 316). He had 

a l s o  claimed not t o  have s l e p t  the  night  before .  (Tr. 281). 

H i s  f a t i g u e  was obviously self-induced t o  coincide with t h e  

s t a r t  of t r i a l .  

The court  and appel lan t  engaged i n  a colloquy about 

whether appe l l an t  planned t o  ask t h e  panel any quest ions on 

vo i r  d i r e .  (Tr . 317-319). Their discussion continued when 

t h e  panel re turned (Tr. 320),  appel lan t  complaining of the  

lack of opportuni ty t o  prepare.  The court  was unsuccessful 

i n  at tempts  t o  get appel lan t  t o  exe rc i se  v o i r  d i r e  chal-  

lenges.  (Tr. 320-328). 

Although c e r t a i n l y  uncooperative regarding h i s  

p a r t i c i p a t i o n  i n  v o i r  d i r e ,  appel lan t  was never the less  

p e r f e c t l y  coherent and cons i s t en t  i n  the  pos i t ions  he took 

with t h e  cour t .  There was nothing t o  suggest anything even 

remotely abnormal about him. 

The S t a t e  resumed vo i r  d i r e .  (Tr. 328-361). Before 

appe l l an t  was t o  begin h i s  tu rn  a l l  p a r t i e s  r e t i r e d  t o  t h e  

hallway ou t s ide  the courtroom f o r  a conference. (Tr. 363). 



Appellant slumped t o  t h e  f l o o r  and appeared t i r e d .  He t o l d  

the cour t  aga in ,  "I ' m  exhausted. I have not had any s l eep  

i n  four days and I t r i e d  t o  explain t h a t  t o  you before and 

you d i d n ' t  want t o  l i s t e n  so I don ' t  even want t o  be here  

s i t t i n g  and ta lking".  (Tr. 365). When asked t h e  na ture  of 

h i s  problem, t h e  appel lan t  answered t h a t  he had a head- 

ache, was t i r e d ,  and had not s l e p t  i n  t h e  l a s t  four days. 

(Tr. 366-367). The cour t  f i n a l l y  ordered t h a t  appel lan t  be 

examined t h a t  evening i n  "Ward D , "  which i s  t h e  pr i son  

sec t ion  of a l o c a l  h o s p i t a l .  (Tr. 368). 

The p a r t i e s  returned t o  the  courtroom and the  ju ro r s  

were s e n t  home f o r  t h e  day. (Tr. 370). Appellant underwent 

a complete change in  demeanor once the  jury l e f t .  He 

immediately began t o  complain about t h e  b a i l i f f  looking a t  

h i s  t r i a l  ma te r i a l s .  (Tr. 371-372). When asked i f  he s t i l l  

needed t o  be examined, t h e  appe l l an t  answered t h a t  he 

refused t o  go t o  Ward D. (Tr. 372). The cour t  cancel led t h e  

medical examination a f t e r  not ing the  "miraculous recovery of 

the  appel lant" .  (Tr. 372-373). It was obvious t h a t  

appe l l an t  was pu t t ing  on an a c t ,  and t h a t  he fooled no one. 

Day Two: 

Appellant began t h e  second day by announcing t h a t  he 

refused t o  take h i s  medication. (Tr. 380-381). He then 



engaged in  a lengthy colloquy with the court s imi lar  t o  the  

one of the previous day. (Tr. 389-405). This colloquy was 

more s p i r i t e d ,  however. Appellant showed aggressiveness and 

c l ea r  thinking.  He was f u l l y  able t o  express himself and 

refused t o  be intimidated. His mind was very c l e a r .  

Voir d i r e  was resumed. (Tr. 405). Appellant was unco- 

operat ive throughout, refusing t o  exerc ise  challenges and 

even walking out of s ide  bar conferences. (Tr. 409-411; 

430). Voir d i r e  ended and a lunch recess was taken. (Tr. 

434). Appellant then agreed t o  take h i s  medication. 

When t r i a l  resumed a f t e r  lunch appellant  moved t o  

s t r i k e  the  panel. (Tr. 438). The court found tha t  he had 

waived h i s  challenges and t r i a l  resumed. The S t a t e  made i t s  

opening statement (Tr . 444-452). Appellant then went i n t o  

h i s  a c t ,  appearing t o  be asleep.  The court excused the 

panel (Tr. 452), and sa id  t o  a correc t ions  o f f i c e r ,  " A l l  

r i g h t  M r .  Gilliam. Angel, see i f  he is  breathing,  w i l l  you, 

p lease ,  because I guess t h i s  i s  probably trance time now. 

Now tha t  the t r i a l  has begun it  i s  time t o  s i t  i n  t rance .  11 

(Tr. 452, 453). The court then recounted the ac t  appellant  

had put on the night before in  the hallway j u s t  before court 

was adjourned. The jury was brought back and the f i r s t  

witness was ca l l ed .  (Tr. 462). 



Appellant was f u l l y  a l e r t  during the  f i r s t  wi tness '  

testimony. (Tr. 463-511). He made objec t ions  and conferred 

with h i s  a t torneys  on numerous occasions.  His col loquies  

with the  cour t  were a s  normal as  they had ever been. He 

apparent ly bel ieved it i n  h i s  b e s t  i n t e r e s t  not t o  fe ign  

s leep  any more; he stayed awake during the  remainder of the  

t r i a l .  

Appellant was very e f f e c t i v e  during t h e  testimony of 

the  next wi tness ,  beginning with the  making of th ree  v a l i d  

objec t ions  t o  h i s  testimony. (Tr. 513, 514, 515). Appellant 

a l s o  was c l e a r  when complaining about how e x h i b i t s  were 

introduced. (Tr. 517, 519, 520, 521, 523). He showed no 

s igns of not be t o t a l l y  a l e r t  and i n  cont ro l  of himself .  

Appellant continued t o  make proper objec t  ions during 

the  r e s t  of the  af ternoon.  (Tr. 552, 556). He even 

conducted cross-examination (Tr. 558, 559), showing no s igns 

of abnormal behavior whatsoever. 

When the  jury  was excused fo r  t h e  day appel lan t  engaged 

i n  another s p i r i t  exchange with the  court  over discovery 

mate r i a l ,  witness l i s t s ,  and t h e  testimony of a  witness 

whose testimony was the  subjec t  of a  previous motion t o  

suppress.  (Tr . 561 -574). 



Day Three: 

Appellant was extremely alert and coherent on this day. 

He made dozens of timely objections, conferred with counsel 

frequently, engaged in aggressive conversation with the 

court, and conducted excellent cross-examinations of several 

witnesses. 

Appellant began with his usual comments and motions to 

open the session. (Tr. 574-591). His cross-examinations of 

Beloff (Tr. 608-609), Burroughs (Tr. 613-615), Morris (Tr. 

622), King (Tr. 655-657), Burch (Tr. 662-663), and Merritt 

(Tr. 714-720; 752-756) were all well done, ~erritt's in 

particular. Although he was unable to "break" Merritt by 

trying to get him to admit that his (appellant's) confession 

was less than voluntary, appellant did make a strong 

attempt. When appellant broke into tears upon failing in 

his efforts, it reflected nothing more than an emotional 

catharsis at a critical juncture of his trial. He quickly 

recovered his composure, as evidenced by the timely and 

proper objections posed during the testimony of the next 

witness. (Tr. 758-759). Appellant also made numerous 

objections to the testimony of Officer Sharp. (Tr. 763-770). 

The day ended as it began with appellant engaging the 

trial court aggressively and effectively for several 

minutes. (Tr. 810-831). 



Day Four :  

Day f o u r  was c h a r a c t e r i z e d  by l eng thy  c o l l o q u i e s  

between t h e  c o u r t  and a p p e l l a n t .  Only two w i t n e s s e s  t e s t i -  

f  i e d  . 

The day began a s  a l l  o t h e r s  had.  Appe l lan t  made h i s  

s t anda rd  mot i ons  and complain ts  about  t r i a l  p r e p a r a t i o n .  

(Tr .  837-839; 847-855). 

During t h e  medical  examiner ' s  t e s t imony  a p p e l l a n t  was 

a t t e n t i v e ,  making numerous o b j e c t i o n s  and c o n f e r r i n g  w i t h  

s t andby  counse l .  (Tr .  857-896). Appe l lan t  i n  f a c t  made 

t ime ly  o b j e c t i o n s  every  t i m e  an e x h i b i t  was in t roduced  i n t o  

ev idence .  

The a f t e r n o o n  s e s s i o n  began w i t h  a  l eng thy  d i s c u s s i o n  

between t h e  Cour t ,  s t andby  counse l ,  t h e  S t a t e ,  and appe l -  

l a n t .  (Tr .  956-1002). Appe l l an t  was r a t i o n a l ,  c o h e r e n t ,  and 

a g g r e s s i v e .  There was no th ing  i n d i c a t i v e  of  any problem 

whatsoever .  

Appe l l an t  gave a  c l o s i n g  argument t o  t h e  j u r y .  (Tr . 
1007-1010). H e  denied  h i s  g u i l t  and claimed t h a t  he  was a  

d rug  a d d i c t .  H e  a l l e g e d  t h a t  t h e  c o u r t  had t r e a t e d  him 

u n f a i r l y .  T r i a l  was ad journed .  



Day Five: 

Appellant's behavior was again normal. The day was 

taken up by jury instructions, deliberations, the penalty 

phase, and sentencing. Appellant said very little. 

When the jury returned its guilty verdict appellant 

sought to waive the penalty phase. (Tr. 1065). This was in 

keeping with his previous statement made eleven months 

earlier (S. Tr. 53) regarding the sentence he wished to 

receive if convicted. The court summed up appellant's 

condition on pages 1067 and 1068: 

"THE COURT: Again through my eyes, 
having been the presiding judge, if 
I felt there was something wrong 
with Mr. Gilliam I would order an 
evaluation. I wouldn't hesitate 
for a minute. There is nothing 
wrong with him. He is perfectly 
lucid. He is sitting here. This 
is the end of the line in a long 
and protracted process but I don't 
think Mr. Gilliam, that, that I'm 
going to allow you to waive the 
penalty phase. * * * * * (Tr. 1069- 
1070). 

Appellant resumed his combative posture immediately, 

insisting on the necessary materials corresponding to the 

penalty phase. (Tr. 1071-1076). 



Appel lant  chose t o  address  t h e  j u ry .  The cou r t  

conducted an inqu i ry  i n t o  t h i s  ma t t e r .  (Tr .  1092-1094). 

Appel lant  then  asked t h e  j u ry  t o  sen tence  him t o  dea th  (Tr .  

1096) because he d i d  no t  "want t o  spend t h e  r e s t  of  [ h i s ]  

l i f e  i n  p r i son . "  

THE LEGAL STANDARD 

F l o r i d a  Rule of  Criminal  Procedure 3.211 provides  t h a t  

a  defendant i s  competent t o  s t and  t r i a l  i f  he has  t h e  

s u f f i c i e n t  p r e s e n t  a b i l i t y  t o  consu l t  wi th  h i s  lawyer and i f  

he has a r a t i o n a l ,  a s  wel l  a s  f a c t u a l  unders tanding of t h e  

proceedings  a g a i n s t  him. Rule 3.210 i n  t u r n  s t a t e s  t h a t  t h e  

t r i a l  c o u r t  i s  o b l i g a t e d  t o  hold  a  hea r ing  t o  determine a  

I I d e f endan t ' s  mental cond i t i on  whenever i t  has  reasonable  

grounds" t o  b e l i e v e  t h a t  t h e  defendant may no t  meet t h a t  

l e v e l  of  competence. H i l l  v .  S t a t e ,  473 So.2d 1253 ( F l a .  

1985).  Appel lant  argues e x t e n s i v e l y  t h a t  t h e  t r i a l  c o u r t  

f a i l e d  t o  fol low t h e  d i c t a t e s  of H i l l  and t h e  cases  c i t e d  

t h e r e i n 4  by f a i l i n g  t o  hold  a  hea r ing  i n t o  h i s  competence. 

 ellant ant's r e l i a n c e  o f  H i l l  -, - P a t e  and Drope i s  m i s -  

founded. Those cases  d e a l  w i th  t h e  duty of a  t r i a l  c o u r t  t o  

o rde r  competency hea r ings  when t h e r e  a r e  reasonable  grounds 

4 ~ i s h o p  v .  United S t a t e s ,  350 U.S. 961 (1956) ; Dusk v  
United S t a t e s ,  362 U.S. 402 (1960) ; P a t e  v .  Rob~nson  -83 
U.S. 375 (1966),  and Drope v.  Missour i ,  420 U.S. 162 (1975). 



t o  sugges t  incompetency. I n  every  one o f  t h o s e  c a s e s  t h e  

de fendan t s  were never  g r an t ed  h e a r i n g s  (even though t hey  had 

r eques t ed  them) and i n  s p i t e  o f  t h e  f a c t  t h a t  t h e r e  w e r e  

r e a s o n a b l e  grounds s u g g e s t i n g  incompetency. 

I n  t h e  c a s e  a t  b a r  a p p e l l a n t  was a f f o r d e d  two s e p a r a t e  

competency h e a r i n g s ,  one e a r l y  on i n  t h e  p roceed ings  and one 

on t h e  eve  o f  t r i a l .  A t  h i s  f i r s t  h e a r i n g  a p p e l l a n t  s t i p u -  

l a t e d  t o  t h e  c o n t e n t s  o f  t h e  r e p o r t s  o f  t h r e e  e x p e r t s  who 

s t a t e d  t h a t  he  was one hundred p e r c e n t  competent t o  s t a n d  

t r i a l .  A t  h i s  second h e a r i n g  a p p e l l a n t  produced no 

ev idence ,  e i t h e r  t e s t i m o n i a l  o r  o the rw i se ,  s u g g e s t i n g  

incompetence.  It i s  ve ry  ha rd  f o r  a p p e l l e e  t o  see how 

a p p e l l a n t  can l o g i c a l l y  c la im a P a t e  v i o l a t i o n  under  t h e s e  

c i r cums t ances .  The t r i a l  c o u r t ,  a f t e r  a l l ,  g r a n t e d  b o t h  h i s  

motions f o r  a h e a r i n g .  

Appel lee  submits  t h a t  t h i s  i s s u e  i s  c o n t r o l l e d  by t h e  

c a s e s  o f  Thompson v .  S t a t e ,  389 So.2d 197 ( F l a .  1980) ;  Ross 

v .  S t a t e ,  386 So.2d 1191 ( F l a .  1980) ,  and LaPuma v .  S t a t e ,  

456 So.2d 933 ( F l a .  3d DCA 1984 ) ,  r ev iew d e n i e d ,  464 So.2d 

555 ( F l a .  1985) .  According t o  t h o s e  c a s e s  t h e  p rope r  ques-  

t i o n  becomes whether  a p p e l l a n t  can p o i n t  t o  any p a r t i c u l a r  

c i rcumstance  t h a t  had caused h i s  mental  c o n d i t i o n  t o  change 

s i n c e  he  was o r i g i n a l l y  examined and found competent .  An 

1 1  abuse  o f  d i s c r e t i o n "  s t a n d a r d  is  employed. The r e c o r d  

r e f l e c t s  no change whatsoever  i n  a p p e l l a n t ' s  mental  



c o n d i t i o n ,  and no abuse  of  d i s c r e t i o n  below. Appe l l an t  was 

competent d u r i n g  t h e  twenty-nine  months p r i o r  t o  t r i a l ,  and 

h e  was no d i f f e r e n t  du r ing  t h e  f i v e  days o f  t r i a l .  

ANALYSIS OF THE LAW AND FACTS 

Appe l l an t  was thoroughly  examined by t h r e e  e x p e r t s .  The 

w r i t t e n  r e p o r t s  f i l e d  by t h o s e  e x p e r t s  were r ead  by t h e  

t r i a l  c o u r t ,  undoubtedly  g i v i n g  it v a l u a b l e  i n s i g h t  i n t o  

a p p e l l a n t ' s  menta l  makeup. (Tr .  1 )  Appe l lan t  w a s  g iven  a  

c l e a n  b i l l  o f  h e a l t h .  (S.R. 1 -12) .  H e  was a l s o  exposed i n  

t h o s e  r e p o r t s  a s  a  ma l i nge re r  and a  l i a r  when it came t o  h i s  

medical  c o n d i t i o n .  (S .R. 2 ,  9 ) .  

Appe l l an t  w a s  i n  r e g u l a r  c o n t a c t  w i t h  t h e  t r i a l  c o u r t  

a f t e r  t h e  competency e v a l u a t i o n s  were done. The c o u r t  had 

many o p p o r t u n i t i e s  t o  obse rve  him over  t i m e  and saw no th ing  

abnormal o r  d i f f e r e n t  abou t  h i s  c o n d i t i o n .  

Appe l lan t  was a l s o  v i s i t e d  c o u n t l e s s  t i m e s  by h i s  own 

a t t o r n e y s .  They never  r e p o r t e d  any th ing  i n d i c a t i n g  l a c k  o f  

competency t o  t h e  t r i a l  c o u r t .  

A p p e l l a n t ' s  behav ior  was c o n s i s t e n t  th roughout  t h e  many 

months b e f o r e  t r i a l .  H e  was a g g r e s s i v e ,  c o h e r e n t ,  and 

demanding. H e  behaved l o g i c a l l y  and r a t i o n a l l y .  



Appellant  requested (Tr. 174) and was given an examina- 

t i o n  on t h e  eve of h i s  second t r i a l  by D r .  Haber. That 

updated r e p o r t  a l s o  gave appe l l an t  a  c lean  b i l l  of  h e a l t h ,  

confirming (no doubt) what t h e  t r i a l  cour t  had be l ieved  a l l  

a long.  5  

H i s  behavior a t  t r i a l  was i d e n t i c a l  t o  h i s  p r e - t r i a l  

behavior.  The only i n c i d e n t s  c i t e d  by appe l l an t  even 

remotely worthy of comment he re  dea l  w i th  h i s  f a t i g u e  and 

a l l eged  "sleeping" during t h e  f i r s t  and second days of 

t r i a l .  The t r i a l  c o u r t ' s  r e a c t i o n  t o  t h i s  conduct was t o  

o f f e r  t o  have appe l l an t  examined by a  medical doc tor .  That 

o f f e r  was of course r e j e c t e d  immediately when appe l l an t  

learned t h a t  he could not d i c t a t e  t h e  terms of t h a t  

examination t o  t h e  c o u r t .  (Tr . 372) . Appellant  was obvious- 

l y  i n  h i s  manipulative mode, and not  s i c k  a t  a l l .  A s  f o r  

a p p e l l a n t ' s  f a t i g u e ,  t h a t  was explained by appe l l an t  

himself--  he had simply s tayed awake t h e  n igh t  before  

reading  h i s  t r i a l  ma te r i a l s .  (Tr. 281). It must a l s o  be 

pointed out  t h a t  even when a l l e g e d l y  "fatigued" appe l l an t  

5 ~ h e  t r i a l  cour t  d id  not o rde r  t h i s  examination because i t  
doubted a p p e l l a n t ' s  competency t o  s tand  t r i a l .  It was 
ordered i n  an abundance of cau t ion  t o  both ensure  t h a t  t h e  
F a r e t t a  inqu i ry  would be f r e e  of e r r o r  ( a p p e l l a n t ' s  own 
a t t o r n e y  made t h a t  p o i n t ,  T r .  176-178, e s p e c i a l l y  l i n e s  1-4 
of page 178 where Ade l s t e in  i n d i c a t e s  t h e  reason behind h i s  
reques t  f o r  t h e  e v a l u a t i o n ) ,  and t o  bury any ques t ion  of  
incompetency once and f o r  a l l  before  t r i a l  got under way. 
The t r i a l  cour t  gave appe l l an t  every imaginable oppor tuni ty  
t o  come f o r t h  wi th  evidence of incompetency. He j u s t  f a i l e d  
t o  take  advantage of those  oppor tun i t i e s .  The t r i a l  cour t  
cannot be f a u l t e d  f o r  a p p e l l a n t ' s  f a i l u r e  t o  "make h i s  case" 
i n  t h i s  regard.  



l o s t  none of h i s  coherence. He remained we l l -o r i en ted ,  

11 aggress ive ,  and r a t i o n a l .  His impairment" was not only 

se l f - induced,  bu t  physical  as  opposed t o  mental i n  

cha rac te r ,  i f  it ex i s t ed  a t  a l l .  The t r i a l  cour t  bel ieved 

appe l l an t  t o  be faking.  The record shows t h a t  a p p e l l a n t ' s  

a l leged  bouts with f a t igue  both came (coinc identa l ly)  when 

t h e  s t a t e  was doing v o i r  d i r e  o r  opening s tatement .  Appel- 

11 l a n t  always seemed t o  recover" when it was convenient f o r  

him t o  do so.  He was p u t t i n g  on a show fo r  the  judge and 

jury .  He gave up t h a t  a c t  when the  t r i a l  court  refused t o  

be taken i n .  6 

Where a r e  t h e  " p a r t i c u l a r  c i rcumstances~ '  o r  abuse of 

d i s c r e t i o n  required by Thompson i n  t h i s  case?  They do not  

e x i s t .  What does e x i s t  i s  a record of behavior f u l l y  

cons i s t en t  with t h e  expert  evaluat ions rendered near t h e  

beginning of t h e  proceedings. The r e p o r t s  contained 

6 ~ h e  o the r  "examples of i r r a t i o n a l  behavior" c i t e d  have 
taken completely out of context .  The claim t h a t  appe l l an t  

11 was obsessed wi th  h i s  own death" i s  pa ten t ly  r id icu lous .  
He was not  "more concerned with h i s  lunch" than he was about 
the  t r i a l .  He merely sought t o  obta in  a l l  t he  s p e c i a l  
p r i v i l e g e s  he could while he could. Appellant was manipula- 
t i v e .  Examples of bad lawyering on appe l l an t  Is p a r t  do not 
i n d i c a t e  t h a t  he was s e l f - d e f e a t i s t .  The record shows t h a t  
appe l l an t  sought every l e g a l  advantage poss ib le  throughout 
h i s  t r i a l .  F i n a l l y ,  a p p e l l a n t ' s  desc r ip t ion  of the  penal ty  
phase i s  a gross  d i s t o r t i o n  of the  record.  One only needs 
t o  read t h e  record t o  see  t h a t  what took place was anything 
but  the  t r a v e s t y  appel lan t  has clumsily descr ibed it t o  have 
been. 

7 ~ p p e l l a n t ' s  claim i n  h i s  b r i e f  t h a t  " there was very 
l i t t l e  medical evidence developed i n  t h i s  record" (Brief of 



informat ion i n d i c a t i n g  t h a t  a p p e l l a n t  was prone t o  l i e  about 

h i s  medical cond i t i on .  (S.R. 9 ) .  They a l s o  mentioned t h a t  

h i s  "symptoms" could very  we l l  have been a  r u s e .  (S.R. 1 1 ) .  

What t h e  c o u r t  saw and heard merely confirmed those  r e p o r t s .  

This  case  i s  n e a r l y  i d e n t i c a l  t o  La Puma, supra .  Appel- 

l a n t ' s  c la im i s  without  m e r i t .  

ANALYSIS UNDER PATE 

Let us  suppose t h a t  a p p e l l a n t  was never a f fo rded  a  

competency hea r ing  below. Even i f  t h a t  were t r u e ,  a p p e l l a n t  

would have no b a s i s  i n  law f o r  h i s  c la im of a  Due Process  

v i o l a t i o n .  The reason i s  t h a t  a p p e l l a n t  never e x h i b i t e d  t h e  

behavior  o r  c h a r a c t i s t i c s  which t r i g g e r  t h e  need t o  hold  a  

P a t e  competency hea r ing  i n  t h e  f i r s t  i n s t a n c e .  

Appellee b e l i e v e s  Kaplany v .  Enomoto, 540 F.2d 975 (9 th  

C i r .  1976) ,  c e r t .  den. 429 U.S. 1075, Reese v .  Wainwright, 

600 F.2d 1085 ( 5 t h  C i r .  1979) ,  c e r t .  den ied ,  100 S.Ct.  487, 

Jordan v .  Wainwright, 457 F.2d 338 ( 5 t h  C i r .  1972);  Walker 

v .  S t a t e ,  384 So.2d 730 (F l a .  4 t h  DCA 1980);  S a i l e r  v .  Gunn, 

a p p e l l a n t ,  page 29)  i s  un t rue .  The t r a n s c r i p t  i t s e l f  
mentions t h e  r e p o r t s  submit ted t o  t h e  c o u r t .  (Tr.  1 -12) .  
Those r e p o r t s  con ta in  informat ion regard ing  a p p e l l a n t ' s  
I I ep i lepsy ' '  and " h i s t o r y  of s e r i o u s  p e r s o n a l i t y  d i s tu rbances"  
t h a t  a p p e l l a n t  c i t e s  i n  h i s  b r i e f .  Appellant  r e a l l y  never  
had ep i l epsy  o r  any mental problems. Remember, a p p e l l a n t  
s t i p u l a t e d  t o  t h e  conten t  of those  r e p o r t s .  



548 F.2d 271 (9th C i r .  1977); and Col l ins  v. Housewright, 

6 6 4  F.2d 181 (8th C i r .  1981), t o  be c o n t r o l l i n g  he re .  Those 

cases  c lose ly  examine the  requirements of Pa te  under circum- 

s tances  near ly  i d e n t i c a l  t o  ours:  negat ive p s y c h i a t r i c  

r e p o r t s ,  coherent behavior,  defendant 's  f a i l u r e  t o  come 

forward with medical opinion ind ica t ing  incompetency, lack  

of a h i s t o r y  of mental i l l n e s s ,  unsubstant ia ted claims by 

defense counsel of t h e i r  c l i e n t ' s  incompetency, the  c o u r t ' s  

opportuni ty t o  observe the  defendant,  e t c .  They a l l  agree 

t h a t  Pate  does not mandate a hearing under our circum- 

s tances .  One reading of those cases  shows how Pate  i s  

appl ied and how base less  a p p e l l a n t ' s  claim r e a l l y  i s .  

CONCLUSION 

In  sum, Appellant was not r e a l l y  e n t i t l e d  t o  any 

competency hear ing ,  e i t h e r  before o r  during h i s  t r i a l .  Even 

though not required t o ,  the  t r i a l  cour t  granted two motions 

f o r  competency hearings.  The evidence adduced a t  those 

hearings showed beyond any doubt t h a t  appe l l an t  was one 

hundred percent competent t o  stand t r i a l .  His condi t ion did 

not change during t r i a l .  There was no e r r o r .  



APPELLANT KNOWINGLY AND VOLUNTARILY 
WAIVED HIS RIGHT TO BE REPRESENTED 
BY COUNSEL. 

COMPETENCY TO WAIVE COUNSEL 

Appe l l an t  chose  t o  f i r e  h i s  a t t o r n e y s  and r e p r e s e n t  

h i m s e l f .  H i s  second competency- re la ted  i s s u e  on a p p e a l  

concerns  h i s  a b i l i t y  t o  comprehend t h e  import  o f  t h a t  

d e c i s i o n  t o  o p t  f o r  s e l f - r e p r e s e n t a t i o n .  

A p p e l l a n t  nows a r g u e s  t h a t  he  was e n t i t l e d  t o  a  com- 

p e t e n c y  h e a r i n g  a t  t h e  t i m e  he  made t h a t  d e c i s i o n ,  and t h a t  

t h e  l e g a l  s t a n d a r d  used t o  measure h i s  competency shou ld  

have been h i g h e r  t h a n  t h a t  o f  mere competency t o  s t a n d  

t r i a l  . 8  

The semina l  c a s e  i n  t h i s  a r e a  o f  t h e  law i s  Westbrook 

v .  Ar izona ,  384 U.S. 150,  86 S .Ct .  1320,  1 6  L.Ed.2d 249 

(1966).  The v a r i o u s  f e d e r a l  c o u r t s  t h a t  have  i n t e r p r e t e d  

Westbrook have come t o  f a l l  i n t o  two camps. The f i r s t  

camp9 h a s  de termined t h a t  Ves tbrook r e q u i r e s  t h e  t r i a l  

8 ~ p p e l l a n t  was o f  c o u r s e  g i v e n  t h i s  h e a r i n g .  H e  produced 
no ev idence  t h e r e ,  n o r  d i d  h e  r a i s e  any o b j e c t i o n  t o  t h e  
s t a n d a r d  a p p l i e d  by D r .  Haber a t  t h a t  h e a r i n g .  

9 ~ a d e  up o f  t h e  N i n t h ,  Second, and D . C .  C i r c u i t s :  S i e l i n g  
v .  Eyman, 478 F.2d 211 ( 9 t h  C i r .  1973) ;  Konigsberg v .  
V i n c e n t ,  526 F.2d 131 (2d C i r .  1 9 7 5 ) ,  and Uni ted  S t a t e s  v .  
Mas the r s ,  539 F.2d 721 (D.C. C i r .  1976) .  



c o u r t  t o  adop t  two d i f f e r e n t  competency s t a n d a r d s  i n  

I I a p p r o p r i a t e  c a s e s .  By a p p r o p r i a t e  c a s e s "  it i s  meant t h o s e  

c a s e s  where t h e r e  f i r s t  e x i s t  r e a s o n a b l e  grounds t o  doubt  

t h e  d e f e n d a n t ' s  competence. One s t a n d a r d  would a p p l y  t o  t h e  

d e f e n d a n t ' s  g e n e r a l  competency t o  s t a n d  t r i a l .  A second ,  

more e x a c t i n g  s t a n d a r d  would b e  a p p l i e d  i f  t h a t  " a p p r o p r i a t e  

de fendan t"  were t o  choose t o  waive a  p a r t i c u l a r  fundamental  

r i g h t  ( such a s  t h e  r i g h t  t o  counse l  o r  t h e  r i g h t  t o  a  t r i a l  

by j u r y )  a f t e r  hav ing  been found competent t o  s t a n d  t r i a l .  

The c a s e s  make no d i s t i n c t i o n  between t h e  waiver  o f  counse l  

s t a n d a r d  and t h e  waiver  o f  any o t h e r  fundamental  r i g h t .  

Evans v .  R a i n e s ,  534 F.Supp. 791 (U.S.D.C. A r i z .  1982) .  

They a r e  i n t e r c h a n g e a b l e  f o r  our  p u r p o s e s .  

The second camplo m a i n t a i n s  t h a t  Westbrook does  n o t  

r e q u i r e  t h e  u s e  o f  two s e p a r a t e  competency s t a n d a r d s .  That  

camp h o l d s  t h a t  i f  a de fendan t  i s  competent t o  s t a n d  t r i a l  

he  i s  i p s 0  f a c t o  competent t o  waive a  c o n s t i t u t i o n a l  r i g h t  

w i t h o u t  f u r t h e r  i n q u i r y  i n t o  h i s  competency. The E l e v e n t h  

l0Piade up of  t h e  F i r s t ,  T h i r d ,  F i f t h ,  S i x t h ,  Seventh ,  
E i g h t h ,  Tenth  C i r c u i t s  and E leven th  C i r c u i t s :  A l l a r d  v .  
Helgemoe, 572 F.2d 1 ( 1 s t  C i r .  1978) ;  Uni ted  S t a t e s  e x  re l .  
McGough v. H e w i t t ,  528 F.2d 339 (3rd  C i r .  1975) ;  
Mal inauskas  v .  Uni ted  S t a t e s ,  505 F.2d 649 ( 5 t h  C i r .  1974) ;  
Uni ted  S t a t e s  v .  H a r l a n ,  480 F.2d 515 ( 6 t h  C i r .  1973) ;  
Uni ted  S t a t e s  e x  r e l .  Heral v .  Franzen.  667 F.2d 633 ( 7 t h  - 

C i r .  1981) ;  White Hawk v .  Solem, 693 ~ : 2 d  825 ( 8 t h  ~ i ; .  
1982) ;  Wolf v .  Uni ted  S t a t e s ,  430 F.2d 443 (10 th  C i r .  1970) ,  
and S t i n s o n  v .  Wainwright ,  710 F.2d 743 ( 1 1 t h  C i r .  1983) .  



C i r c u i t  i s  i n  t h i s  camp. S t i n s o n  v. Wainwright ,  710 F.2d 

743 ( 1 1 t h  C i r .  1983) .  

Only o n e  F l o r i d a  c a s e ,  Bryan t  v. S t a t e ,  373  So.2d 380  

( F l a .  1st DCA 1 9 7 9 ) ,  a p p e a r s  t o  a d d r e s s  t h e  q u e s t i o n .  T h a t  

c o u r t  w a s  a p p a r e n t l y  gu ided  by t h e  m i n o r i t y  ( S i e l i n g )  

f e d e r a l  p o s i t i o n  b u t  d i d  n o t  s p e c i f i c a l l y  a d o p t  t h a t  p o i n t  

o f  view. The q u e s t i o n  o f  which s t a n d a r d  shol-11d a p p l y  t o  

t h i s  c a s e  however ,  need  n o t  b e  d e c i d e d . l l  Even i f  judged  

u n d e r  S i e l i n g ,  a p p e l l a n t  s i m p l y  does  n o t  meet t h e  

" r e a s o n a b l e  grounds"  r e q u i r e m e n t  o f  t h a t  case. 

LEGAL ANALYSIS UNDER SIELING 

The t h r e s h o l d  q u e s t i o n  u n d e r  S i e l i n g  i s  a lways  whe the r  

11 t h e r e  w a s  a " s u b s t a n t i a l  q u e s t i o n "  o f  incompetency ,  bona  

f i d e  doubt"  o r  " r e a s o n a b l e  grounds" t o  s u g g e s t  incompetency 

below.  I f  t h e r e  w a s  none ,  t h e n  t h e  d e t e r m i n a t i o n  o f  t h e  

v a l i d i t y  o f  t h e  waiver by t h e  a p p e l l a n t  c a n  b e  a s s e s s e d  w i t h  

an  a s sumpt ion  t h a t  h e  w a s  m e n t a l l y  c a p a b l e  o f  making h i s  

d e c i s i o n  t o  waive c o u n s e l .  Absent  t h a t  s u b s t a n t i a l  

l l ~ ~ ~ e l l e e  would u r g e  t h i s  C o u r t  t o  a d o p t  t h e  m a j o r i t y  
f e d e r a l  ~ o s i t i o n .  s h o u l d  it b e  n e c e s s a r y  t o  do  s o .  S e e  
U n i t e d  states e x ' r e l .  Heral v. Franzen , .  s u p r a ,  f o r  t E  
p o l i c y  r e a s o n s  why. 



ev idence ,  a p p e l l a n t  i s  presumed competent ,  and o n l y  a  

~ a r e t t a l ~  i n q u i r y  is  n e c e s s a r y .  S i e l i n g  . 

The N i n t h  C i r c u i t  h a s  dec ided  a t  l e a s t  t h r e e  c a s e s  

f a c t u a l l y  analogous  t o  the c a s e  a t  b a r .  They a r e  S a i l e r  v .  

Gunn, 548 F.2d 271 ( 9 t h  C i r .  1977) ;  Darrow v .  Gunn, 594 F.2d 

767 ( 9 t h  C i r .  1979) ,  and S p i k e s  v .  Uni ted  S t a t e s ,  633 F  .2d 

144 ( 9 t h  C i r .  1980) .  The p r e v i o u s l y  c i t e d  F l o r i d a  c a s e ,  

Bryan t ,  i s  a l s o  on p o i n t  h e r e .  1 3  The p r e v i o u s l y  mentioned 

c a s e  o f  Evans v .  R a i n e s ,  i s  a l s o  i l l u s t r a t i v e ,  and u s e f u l  

f o r  comparison p u r p o s e s .  The de fendan t  i n  Evans was found 

competent t o  s t a n d  t r i a l  b u t  incompetent  t o  waive c o u n s e l .  

Tha t  d e f e n d a n t  s u f f e r e d  from s e v e r e  menta l  d i s o r d e r s  n o t  

p r e s e n t  h e r e .  Those c a s e s  h o l d  t h a t  s u b s t a n t i a l  ev idence  o f  

incompetency i s  n o t  p r e s e n t  where: 

a )  t h e r e  was no h i s t o r y  of i r r a -  
t i o n a l  b e h a v i o r  o r  menta l  i l l n e s s ,  

b )  t h e r e  were no p s y c h i a t r i c  
r e p o r t s  c a s t i n g  doubt  on t h e  
d e f e n d a n t  's  competency, 

c )  t h e  d e f e n d a n t  a c t e d  r a t i o n a l l y  
i n  the c o u r t ' s  p r e s e n c e ,  and 

d) t h e  a t t o r n e y s  d i d  n o t  g e n u i n e l y  
q u e s t i o n  t h e i r  c l i e n t ' s  competency. 

12422 U.S. 806 (1975).  

1 3 ~ r .  Haber ' s  second e v a l u a t i o n  i s  of  impor tance ,  a s  it 
s e r v e s  t o  p a r a l l e l  t h e  f a c t s  of  Bryan t  p e r f e c t l y .  



Given those  f a c t o r s ,  t h e  ca se  law holds  t h a t  no 

competency hea r ing  i s  r equ i r ed  p r i o r  t o  t h e  t r i a l  c o u r t ' s  

a ccep t ing  a waiver of  counse l .  That i s  e x a c t l y  t h e  ca se  

he re .  The t r i a l  c o u r t  was no t  o b l i g a t e d  by P a t e ,  Westbrook, 

o r  S i e l i n g  t o  ho ld  t h e  competency hea r ing  t h a t  it d id  i n  

f a c t  hold  on t h e  eve of t r i a l .  Even though S i e l i n g  c a l l s  

f o r  a more exac t ing  s t anda rd  r ega rd ing  one ' s  a b i l i t y  t o  

p roper ly  waive a  fundamental r i g h t ,  it does no t  c a l l  f o r  t h e  

a p p l i c a t i o n  o f  t h a t  s tandard  when a l l  i n d i c a t i o n s  a r e  t h a t  

t h e  defendant  is competent.  It i s  t h e r e f o r e  academic t o  

dec ide  whether o r  no t  a p p e l l a n t ' s  second competency h e a r i n g  

was adequate t o  p rope r ly  measure h i s  competency under 

s i e l i n g . 1 4  There was no e r r o r .  

LEGAL ANALYSIS UNDER MAJORITY POSITION 

I f  t h i s  i s s u e  i s  viewed through t h e  prism used by t h e  

ma jo r i t y  of f e d e r a l  c o u r t s ,  t h e  r e s u l t  i s  obvious:  a p p e l l a n t  

was competent t o  waive counse l ,  and no f u r t h e r  i nqu i ry  w a s  

necessary .  

1 4 ~ v e n  i f  one assumes t h a t  a p p e l l a n t  was no t  eva lua ted  
under t h e  S i e l i n g  competency s tandard  a t  t h e  second hea r ing ,  
t h a t  f a c t  would be meaningless.  The hea r ing  can be looked 
a t  simply as f u r t h e r  proof t h a t  a  S i e l i n g  i s s u e  had never  
been t r i g g e r e d  i n  t h e  f i r s t  p l ace .  D r .  Haber 's  u n h e s i t a t i n g  
e v a l u a t i o n  provided t h e  c o u r t  wi th  ano the r  sound reason  no t  
t o  doubt a p p e l l a n t ' s  competency. S a i l e r ,  Darrow, Bryant ,  
S ~ i k e s  . 



THE WAIVER OF COUNSEL 

Appellant has r a i sed  a r e l a t e d  i s sue  i n  h i s  b r i e f  

dea l ing  with t h e  supposed non-voluntary na ture  of h i s  waiver 

of counsel.  It i s  not c l e a r  j u s t  what appe l l an t  i s  arguing 

here ;  no s p e c i f i c  inadequacies a r e  pointed out .  The c o u r t ' s  

i n q u i r i e s  i n t o  t h e  voluntar iness  of t h e  waiver of counsel 

were q u i t e  d e t a i l e d .  In  f a c t ,  the  t r i a l  cour t  conducted 

t h r e e  separa te  i n q u i r i e s  on t h i s  mat ter .  (Tr. 170-178; 

193-197; 200-209). I f  t h a t  were not  enough, the  t r i a l  cour t  

even of fered  t o  allow t h e  appe l l an t  t o  r e t r a c t  h i s  dec is ion  

t o  represent  himself on the  second day of t r i a l !  (Tr. 381, 

382). The record r e f l e c t s  t h a t  t h e  cour t  t r i e d  i t s  b e s t  on 

severa l  occasions t o  t a l k  appel lan t  out of proceeding pro 

s e  warning him of a l l  t h e  dangers he was facing.  He was -3 

even warned of t h e  Rule 3.850 rami f i ca t ions  of h i s  dec is ion .  

Appellant cannot poin t  t o  one s i n g l e  inadequacy i n  t h e  

F a r e t t a  i n q u i r i e s .  

Appel lan t ' s  claim t h a t  he was unable t o  proceed with 

one of the  F a r e t t a  i n q u i r i e s  because he had not  had h i s  

medication t h a t  morning is  unconvincing. F i r s t  of a l l ,  

n e i t h e r  appe l l an t  nor h i s  counsel made anything more than a 

perfunctory comment about t h i s  matter a t  the  s t a r t  of t h e  

hear ing .  Secondly, a p p e l l a n t ' s  performance during t h a t  

hear ing  was completely normal. (Tr . 193-210). There i s  



a b s o l u t e l y  no th ing  i n  t h e  record  t o  i n d i c a t e  any impairment 

whatsoever i n  a p p e l l a n t ' s  f a c u l t i e s .  The hea r ing  l a s t e d  bu t  

a  few s h o r t  minutes ,  and a p p e l l a n t  behaved a s  he had always 

done. Number t h r e e ,  t h e  t r i a l  c o u r t  was on n o t i c e  t h a t  t h e  

medication was of dubious importance t o  a p p e l l a n t .  (S.R. 9 ) .  

Four,  a p p e l l a n t  was wont no t  t o  t a k e  h i s  medication by h i s  

own v o l i t i o n .  (Tr. 380, 381). F ive ,  i f  a p p e l l a n t ' s  medicine 

d id  anything t o  him, it made him l e s s  a l e r t .  (Tr.  381).  

Appel lant  would r e f r a i n  from t a k i n g  h i s  medication i n  o rde r  

t o  be more p e r c e p t i v e .  S i x ,  n e i t h e r  a p p e l l a n t  nor h i s  

a t t o r n e y s  a l l e g e d  t h a t  a p p e l l a n t  was unable  t o  unders tand 

what he  was doing a t  t h a t  hea r ing  because he  had no t  been 

given h i s  medicat ion.  F i n a l l y ,  it i s  j u s t  unconceivable  

t h a t  t h i s  t r i a l  c o u r t  would have cont inued i f  a p p e l l a n t  was 

i n  any way impaired.  This  p o i n t  i s  m e r i t l e s s .  

Appel lant  ' s argument regard ing  h i s  waiver of counsel  a t  

t h e  beginning of t h e  pena l ty  phase i s  a l s o  hard t o  under-  

s t and .  Even a  cursory  read ing  of t h e  record (Tr .  1062- 

1076) r e v e a l s  t h a t  a p p e l l a n t  was adament t h a t  he wanted t o  

cont inue  pro - s e .  

It i s  a l s o  important  t o  no te  h e r e  t h a t  t h e  t r i a l  c o u r t  

d id  no t  a l low M r .  Ade l s t e in  o r  M r .  Surowiec t o  withdraw from 



t h e  case. They were p r e s e n t  a t  a l l  times, making numerous 

o b j e c t i o n s ,  s u g g e s t i o n s ,  and motions on b e h a l f  of  a p p e l l a n t .  

A p p e l l a n t  w a s  c o n s t a n t l y  c o n s u l t i n g  w i t h  them. H e  w a s  never  

r e a l l y  w i t h o u t  l e g a l  r e p r e s e n t a t i o n  a t  any t i m e .  



NO REVERSIBLE ERROR TOOK PLACE 
DURING JURY SELECTION. 

A:  BACKSTRIKING 

Appel lant  r a i s e s  t h e  p o i n t  t h a t  e r r o r  took p l ace  below 

due t o  t h e  t r i a l  c o u r t ' s  a l l e g e d  r e f u s a l  t o  al low t h e  

"backs t r ik ing"  of  p rospec t ive  j u r o r s  b e f o r e  they  had been 

sworn. (Tr. 4 3 8 - 4 3 9 ) .  The r eco rd ,  however, i s  no t  a t  a l l  

c l e a r  t h a t  a p p e l l a n t  ever  a t tempted t o  "backstr ike"  any 

j u r o r .  

Appellant  t a r d i l y  announced t o  t h e  c o u r t  t h a t  he  wanted 

I I t o  s t r i k e  t h e  whole ju ry ."  (Tr. 4 3 8 ) .  The c o u r t  denied h i s  

I 1  motion t o  s t r i k e  t h e  panel". (Tr .  4 3 9 ) .  This  motion was 

c e r t a i n l y  untimely and improperly made. F1a.R.Crim.P. 

3 .290 .  The c o u r t  was c o r r e c t  i n  denying i t .  

Whether o r  not  a p p e l l a n t  ever  a c t u a l l y  moved t o  

e x e r c i s e  a peremptory cha l lenge  a g a i n s t  any p a r t i c u l a r  j u r o r  

below i s  no t  a t  a l l  c l e a r .  H i s  motion t o  s t r i k e  t h e  pane l  

a s  a whole was denied.  A f t e r  t h a t  d e n i a l ,  a p p e l l a n t  only  

expressed h i s  d e s i r e  t o  "get r i d "  of a s  many j u r o r s  a s  he  

could.  (Tr.  4 3 9 ) .  He never moved t o  s t r i k e  any s p e c i f i c  

j u r o r  o r  j u r o r s .  I f  a p p e l l a n t  was moving t o  e x e r c i s e  

cha l l enges ,  he  was very  imprecise  and ambiguous about it. 



The cour t  could very  we l l  have i n t e r p r e t e d  h i s  e n t i r e  

col loquy with  a p p e l l a n t  t o  have been an a t tempt  t o  s t r i k e  

t h e  panel  a s  a  whole. A t  b e s t  it was a  motion t o  s t r i k e  t h e  

panel  followed by a  mere d e c l a r a t i o n  of a p p e l l a n t ' s  d e s i r e  

t o  make cha l l enges .  He never followed up wi th  a  motion t o  

s t r i k e ,  and t h e  a l l eged  " f a i l u r e  t o  a l low backs t r ik ing"  

i s s u e  w a s  arguably not  even presen ted  below. Appel lant  has 

read it i n t o  t h e  r eco rd .  

Even i f  one assumes t h a t  a p p e l l a n t  made a t imely  and 

proper  motion t o  e x e r c i s e  a  peremptory cha l l enge ,  it i s  

c l e a r  from t h e  f a c t s  t h a t  a p p e l l a n t  waived h i s  r i g h t  t o  do 

s o .  It i s  conceded t h a t  a  defendant would normally have t h e  

r i g h t  t o  e x e r c i s e  h i s  peremptory cha l lenges  a t  any t ime 

be fo re  t h e  ju ry  i s  sworn. It i s  a p p e l l e e ' s  p o s i t i o n ,  

however, t h a t  t h i s  r i g h t  may be waived, and t h a t  a p p e l l a n t  

waived it i n  h i s  case .  

Appel lant  on t h r e e  consecut ive  occas ions  s tubborn ly  

r e fused  t h e  t r i a l  c o u r t ' s  i n v i t a t i o n s  t o  p a r t i c i p a t e  i n  s i d e  

b a r  conferences  s p e c i f i c a l l y  convoked i n  o r d e r  t o  e x e r c i s e  

peremptory cha l l enges .  Appellant  knew f u l l  we l l  t h e  purpose 

of t h e s e  s i d e  b a r s .  He re fused  t o  t a k e  p a r t  i n  them. The 

cou r t  found t h a t  t h i s  conduc t - - t ransparen t ly  designed t o  

d i s r u p t  t h e  t r i a l - - h a d  evolved i n t o  a  waiver of  a p p e l l a n t ' s  

r i g h t  t o  p a r t i c i p a t e  i n  ju ry  s e l e c t i o n .  



Appellant was aware t h a t  t h e  t r i a l  cour t  was 

predisposed t o  i n t e r p r e t  h i s  a n t i c s  as  a  waiver. (Tr. 317, 

319, 326, 327, 328, 410-11, 431). Appellant was even warned 

by h i s  own counsel t h a t  what he was doing could and would be 

construed unfavorably by t h e  cour t .  (Tr. 327). Appellant 

continued with h i s  o b s t r u c t i o n i s t  t a c t i c s  i n  s p i t e  of t h e  

warnings. The record revea l s  t h a t  appe l l an t :  

1 )  walked out of t h e  f i r s t  s i d e  
(Tr. 326-328), 

2) walked out of the  second s i d e  
bar  and refused t h e  c o u r t ' s  order  
t h a t  he remain (Tr.  409-411), and 

3)  refused t o  even take  p a r t  i n  
t he  t h i r d  s i d e  ba r .  (Tr . 430). 

The t r i a l  court  spoke f o r  t h e  record a f t e r  a p p e l l a n t ' s  

f i r s t  r e f u s a l  t o  cooperate:  

"THE COURT: He has obstructed t h i s  
Court i n  an attempt t o  pick a  jury .  
He has now l e f t  the  s i d e  bar on h i s  
own and returned t o  h i s  own t a b l e  
and s a t  down, so t h e  Court f inds  
t h a t  he has indeed waived h i s  r i g h t  
t o  ask quest ions of t h e  jury and he 
has waived h i s  r i g h t  t o  p a r t i c i p a t e  
i n  the  jury s e l e c t i o n .  

Accordingly, a s  t h e  t r i a l  judge, 
I ' m  f inding a  waiver a t  t h i s  time 
of M r .  Gi l l iam's  p a r t i c i p a t i o n  i n  
t h e  jury s e l e c t i o n .  * * * [This ]  i s  
merely a  continuing attempt on h i s  
p a r t  t o  obs t ruc t  and block t h e  
o rde r ly  progress of t h i s  t r i a l .  So, 
S t a t e ,  l e t ' s  go.'' (Tr. 328-329). 



The c o u r t  d i d  n o t  f o l l o w  th rough  on t h i s  m a t t e r ,  

however. It a l lowed a p p e l l a n t  two more chances  t o  e x e r c i s e  

c h a l l e n g e s .  F i n a l l y ,  a f t e r  t h e  t h i r d  e p i s o d e ,  t h e  c o u r t  

found wa ive r  a g a i n ,  and t h e  c o u r t  announced t h a t  f a c t  t o  

a p p e l l a n t :  

"THE COURT: Okay. Would you 
approach t h e  s i d e  t h e n  w i t h  t h e  
a t t o r n e y s .  

THE DEFENDANT: No, s i r ,  I w i l l  
n o t .  

THE COURT: You w i l l  n o t ?  

THE DEFENDANT: No, s i r .  

THE COURT: Okay. P a r t i c i p a t i n g  a t  
t h e  s i d e  b a r  i s  b e i n g  waived by M r .  
G i l l i a m .  " (Tr .  430-431).  

The c o u r t  a g a i n  spoke f o r  t h e  r e c o r d :  

"* * * * The Defendant  h a s  now 
r e f u s e d  t o  p a r t i c i p a t e  i n  t h e  s i d e  
b a r  s e l e c t i o n  and a c c o r d i n g l y ,  the 
c o u r t  f i n d s  h e  i s  deemed t o  have  
waived h i s  r i g h t s  t o  p a r t i c i p a t e .  
I d o n ' t  f e e l  t h a t  I can f o r c e  him 
t o  p a r t i c i p a t e ,  s o  a c c o r d i n g l y ,  he 
is  n o t  p r e s e n t  and i s  adamantly 
r e f u s i n g  t o  p a r t i c i p a t e  i n  h i s  own 
t r i a l  ." (Tr . 431) .  

It i s  i m p o r t a n t  t o  n o t e  t h a t  a p p e l l a n t  d i d  not 

c h a l l e n g e  the c o u r t '  s i n t e r p r e t a t i o n  of  h i s  a c t i o n s  when the 

c o u r t  announced i n  open c o u r t  t h a t  it had found w a i v e r .  (Tr .  

431).  Th i s  i s  a  s t r o n g  i n d i c a t i o n  t h a t  t h e  c o u r t  was 



c o r r e c t  i n  i t s  f i n d i n g s .  It a l s o  s e rves  t o  p rec lude  appe l -  

l a t e  review of t h e  waiver ques t ion .  Appel lant  had t h e  

oppor tun i ty  t o  s e t  t h e  record  s t r a i g h t  and he l e t  it pas s .  

He i s  estopped from arguing  t h a t  t h e  f i n d i n g  of waiver was 

i n c o r r e c t .  

A p p e l l a n t ' s  a c t s  can a l s o  be analyzed under another  

theory .  Appel lant  v o l u n t a r i l y  and without  permiss ion 

excused himself  from c r u c i a l  segments of h i s  t r i a l .  By 

r e f u s i n g  t o  a t t e n d  t h e  s i d e  b a r s ,  a p p e l l a n t  e f f e c t i v e l y  

absen ted  himself  from a  p a r t  of h i s  t r i a l .  It was t h e  

equ iva l en t  of l eav ing  t h e  courtroom e n t i r e l y .  During 

a p p e l l a n t ' s  "absence," t h e  c o u r t  on two occas ions  spoke a t  

l eng th  about t h e  waiver it had observed.  (Tr .  328-329; 431). 

A s  t h i s  Court has  r e c e n t l y  he ld  i n  Peede v .  S t a t e ,  474 So.2d 

808 (F l a .  1985) ,  even c a p i t a l  defendants  can waive t h e i r  

presence a t  t r i a l .  Appel lant  d id  j u s t  t h a t .  He cannot now 

complain of a c t s  which took p l ace  i n  h i s  absence,  i n  t h i s  

i n s t a n c e  t h e  t r i a l  c o u r t ' s  f i n d i n g  of waiver t o  p a r t i c i p a t e  

i n  ju ry  s e l e c t i o n .  

Appel lant  c i t e s  Rivers  v .  S t a t e ,  458 So.2d 762 (F la .  

1984) ,  and Jackson v .  S t a t e ,  464 So.2d 1181  l la. 1985) a s  

c o n t r o l l i n g  a u t h o r i t y  over t h i s  i s s u e .  Appellee recognizes  

t h e  s t r o n g  language i n  t hose  ca ses  i n  favor  of  t h e  

u n f e t t e r e d  r i g h t  t o  e x e r c i s e  peremptory cha l lenges  a t  any 



time before the  jury i s  sworn. In response appellee would 

simply t e l l  t h i s  Court t ha t  there  i s  no question tha t  appel- 

l an t  would have been allowed t o  s t r i k e  any juror  a t  any time 

had he simply taken par t  in  the  side bars as requested. The 

t r i a l  court even postponed the  swearing of jurors  for  t ha t  

purpose a f t e r  it had found waiver from appe l l an t ' s  f i r s t  

r e fusa l  t o  pa r t i c ipa t e .  (Tr. 329). This was a t r i a l  court 

conscious of giving appellant every conceivable opportunity 

t o  exercise h i s  r i gh t s  i f  he would only choose t o  do so. It 

re luc tan t ly  found a waiver of h i s  r i gh t s .  

Appellee would a lso  argue t h a t  Rivers and Jackson 

involved cases where the  t r i a l  court had prohibited 

backstriking as a matter of policy. Those courts  were not 

faced with a defendant who consciously sought t o  f r u s t r a t e  

the  progression of the t r i a l .  In the case a t  bar the t r i a l  

court had no anti-backstr ike policy. It simply refused t o  

allow any challenges a f t e r  a va l id  waiver had taken place. 

There was no e r ro r  under any standard. 

Even i f  there was e r r o r ,  appellant has not shown tha t  

i t s  presence j u s t i f i e s  reversa l  of h i s  conviction. This 

Court has found the  backstr iking issue  t o  be subject t o  the  

harmless e r ro r  ru le  where the evidence of g u i l t  i s  over- 

whelming. Jones v. S t a t e ,  332 So.2d 615 (Fla.  1976), and 

more recently i n  Rivers,  supra. Behold the overwhelming 

nature of the  evidence adduced: 



Appellant was posi t ively  ident i f ied by two people in  

the lounge as being the person who l e f t  with the victim. 

Two witnesses who came t o  help the driver of the stranded 

truck a t  the murder scene described a man who f i t  appel- 

l a n t ' s  descript ion.  The same i s  t rue  of the driver of the 

tow truck tha t  removed the truck and the attendant a t  the 

Amoco gas s t a t ion .  The driver of the cab who picked up the 

operator of tha t  truck a t  the  Amoco s ta t ion  ident i f ied the 

appellant as the man he took to  the bus s t a t ion .  A hand- 

writing expert matched appel lant ' s  handwriting with tha t  

appearing on the work order l e f t  a t  the  gas s t a t ion  with the 

truck. The trucking company executive t e s t i f i e d  tha t  the 

truck in  question was operated by the appellant .  Appellant 

himself admitted to  Detective Merri t t  tha t  he: 

1 )  picked up the victim, 

2 )  took her t o  the lake, 

3) k i l l e d  her t he re , l5  

4 )  got h i s  truck stuck in  the 
sand, 

5) was helped by some passers-by, 

6 )  was towed to  a gas s t a t i o n ,  

7) signed a work order to  have the 
truck repaired,  and then 

8)  took a taxicab t o  the bus 
s ta t ion .  

1 5 ~ p p e l l a n t  contended tha t  she had merely drowned while 
playing in the water. The medical examiner categorical ly 
ruled t h i s  out.  



While i n  Texas a p p e l l a n t  c a l l e d  h i s  mother-in-law and 

admit ted t h a t  he  murdered t h e  v i c t im .  F i n a l l y ,  i r r e f u t a b l e  

s c i e n t i f i c  evidence showed t h a t  a p p e l l a n t ' s  t e e t h  p o s i t i v e l y  

matched t h e  b i t e  marks l e f t  on t h e  v i c t i m ' s  ch in ,  f a c e ,  and 

b r e a s t .  Appel lant  p resen ted  no evidence a t  t r i a l .  The ju ry  

r e tu rned  a  g u i l t y  v e r d i c t  i n  f i f t y - o n e  minutes.  16 

Appellee contends t h a t  t h e  evidence of g u i l t  was simply 

overwhelming, and t h a t  under t h e  a u t h o r i t y  of Jones and 

R ive r s  any e r r o r  committed dur ing  s e l e c t i o n  was rendered 

harmless .  

B: PRESENCE OF APPELLANT WHILE 
CHALLENGES WERE EXERCISED 

Appel lant  c la ims r e v e r s i b l e  e r r o r  because t h e  S t a t e  was 

allowed t o  e x e r c i s e  cha l l enges  o u t s i d e  h i s  presence.  This  

i s  indeed a  f r i v o l o u s  argument i n  view of  t h e  f a c t  t h a t  

a p p e l l a n t  v o l u n t a r i l y  and without  permiss ion chose no t  t o  

a t t e n d  t h e  s i d e  bar  conferences  when cha l l enges  w e r e  

exe rc i sed .  Peede, supra .  

1 6 ~ p p e l l a n t  was convicted of  murder and sexua l  b a t t e r y ;  h e  
was a c q u i t t e d  of grand t h e f t .  Considering t h a t  t h e  ju ry  had 
t o  e l e c t  a  foreman, d i s c u s s  t h e  ca se ,  go over  t h e  i n s t r u c -  
t i o n s  and ag ree  t h a t  t h e r e  was no t  enough evidence t o  
conv ic t  f o r  t h e f t ,  t h e  a p p e l l a n t ' s  f a t e  must have been 
sea l ed  on t h e  very f i r s t  b a l l o t .  



The c o u r t ' s  sua  sponte  excusa l  o f  j u r o r s  f o r  t h e i r  

i n a b i l i t y  t o  speak and unders tand  Engl i sh  o r  because o f  

t h e i r  i n a b i l i t y  t o  t a k e  t i m e  o f f  from work was no t  e r r o r .  

North v .  S t a t e ,  65 So.2d 77 ( F l a .  1952) ;  Calloway v .  S t a t e ,  

189 So.2d 617 ( F l a .  1966) .  

C :  COMMENTS ON APPELLANT'S GUILT 

Any r ead ing  o f  t h e  t r i a l  c o u r t ' s  supposed "comments on 

a p p e l l a n t ' s  g u i l t "  du r ing  ju ry  s e l e c t i o n  o r  a t  o t h e r  times 

I I shows how u t t e r l y  innocuous t hose  comments" r e a l l y  w e r e .  

E r r o r  d i d  n o t  t a k e  p l a c e  upon t h e  c o u r t ' s  off-handed 

ques t i on  t o  t h e  s choo l t eache r  du r ing  v o i r  d i r e .  (Tr .  259).  

To a rgue  t h a t  t h e  c o u r t  i n d i c a t e d  i t s  b e l i e f  i n  a p p e l l a n t ' s  

g u i l t  i s  absurd.  I f  any conce ivab le  harm took p l ace  it was 

c e r t a i n l y  cured by t h e  c o u r t ' s  l a t e r  exp l ana t ion  t o  and 

i n q u i r y  of  t h e  pane l .  Not one j u r o r  responded when t h e  

c o u r t  asked i f  t h e  comment had had any b e a r i n g  on t h e  ca se .  

(Tr .  282).  This  p o i n t  i s  f r i v o l o u s .  



THE TRIAL COURT CORRECTLY D E N I E D  
APPELLANT ' s MOTION TO SUPPRESS 
PHYSICAL EVIDENCE.  

STANDING 

Appellant was the  d r i v e r  of a  t ruck  which was under 

l e a s e  t o  the  Tr i -S ta te  Motor Company. He did not own t h e  

t ruck .  He did not l ease  the t ruck .  He did not even work 

f o r  T r i - S t a t e .  He c e r t a i n l y  did not have t h e  a b i l i t y  t o  

ve to  T r i - S t a t e ' s  au thor iza t ion  t o  search the  t ruck .  (Tr. 96, 

97, 98).  Appellant simply had no s tanding t o  objec t  t o  t h e  

search.  He had no l eg i t ima te  expectat ion of privacy i n  t h e  

t ruck .  Rakas v.  I l l i n o i s ,  439 U.S. 128, 99 S.Ct. 421, 58 

L.Ed.2d 387 (1978). Appellant a l s o  f a i l e d  t o  meet h i s  

burden of proof a t  t h e  suppression hearing by not even 

p ro f fe r ing  any evidence of a  sub jec t ive  expectat ion of 

privacy i n  t h e  t ruck .  Rawlings v .  Kentucky, 488 U.S. 98, 

100 S.Ct. 2556, 65 L.Ed.2d 633 (1980). The t r i a l  cour t  

recognized t h e  s tanding i s s u e  as  c r u c i a l  a s  soon as  t h e  

hear ing  was over.  (Tr. 137).  

CONSENT TO SEARCH 

Appellant makes t h e  r a t h e r  b i z a r r e  claim t h a t  t h e  

l e s s e e  of the  t ruck  d id  not have t h e  a u t h o r i t y  t o  consent 



t o  a  search of the  t ruck .  I n  order  t o  s u s t a i n  t h i s  claim 

appel lan t  has misstated the  f a c t s  concerning who had 

11 cont ro l"  over t h e  t ruck  i n  F lo r ida  (see  a p p e l l a n t ' s  b r i e f ,  

page 89) .  The t r u t h  is  t h a t  t h e  l e s s e e  never re l inquished 

con t ro l  over t h e  t ruck .  (Tr. 114) .  

Appellant a l s o  claims t h a t  M r .  Burch was not authorized 

t o  give consent t o  search.  This claim i s  a l s o  f a l s e .  (Tr. 

109).  

Even i f  not ab le  t o  give consent,  T r i -S ta te  and Burch 

c e r t a i n l y  had t h e  apparent au thor i ty  t o  do so.  Under those 

circumstances,  the  search was v a l i d .  Flanagan v. S t a t e ,  440 

So.2d 1 3   l la. 1 s t  DCA 1983). 

ABANDONMENT 

Appellant gave up any expectat ion of privacy he may 

have had i n  t h e  t ruck  when he f l e d  t o  Texas. He t o l d  t h e  

mechanic t h a t  he would be back the  next day. When he d id  

not a r r i v e ,  po l i ce  obtained consent from T r i - S t a t e  t o  search 

the  t ruck .  This case i s  analogous t o  Jones v.  S t a t e ,  332 

So.2d 615 (Fla .  1976). Appellant abandoned the  t r u c k ,  and 

the search was proper.  



INEVITABLE DISCOVERY 

Pol ice  were s tanding guard over t h e  t ruck  appel lan t  had 

l e f t  behind. They made a good f a i t h  e f f o r t  t o  ob ta in  

consent t o  search the  t ruck .  Even i f  t h a t  consent was 

i n v a l i d ,  t h e r e  i s  no doubt t h a t  the  po l i ce  would eventua l ly  

have been ab le  t o  obta in  access t o  t h e  t r u c k ' s  contents .  

A l l  they had t o  do was e i t h e r :  

a )  wai t  a l i t t l e  longer f o r  aban- 
donment t o  be even more c l e a r  c u t ,  

b) wait  u n t i l  a f t e r  obta in ing  
consent from t h e  l e s s o r ,  o r  

c )  ge t  permission t o  search from 
the  mechanic who was the  custodian 
of the  t ruck .  

Under the  t e s t  of Nix v. Williams, 467 U.S. 431 (1984) 

the  search was v a l i d .  A l l  t h a t  has t o  be shown i s  t h a t  

discovery was i n e v i t a b l e  by a preponderance of the  evidence. 

This case meets the  Nix s tandard.  



THE TRIAL COURT CORRECTLY ADMITTED 
APPELLANT'S CONFESSION INTO 
EVIDENCE.  

Appel lant  was allowed t o  move t o  suppress  h i s  

s t a t emen t s  t o  Detec t ive  M e r r i t t  on t h e  t h i r d  day of  t r i a l .  

(Tr. 695) . I7  A h e a r i n g  was he ld  o u t s i d e  t h e  presence of  

t h e  j u ry .  (Tr .  695-720). Detec t ive  M e r r i t t  was t h e  only  

wi tness  who t e s t i f i e d .  

M e r r i t t  t e s t i f i e d  t h a t  he advised a p p e l l a n t  of h i s  

Miranda r i g h t s ,  and t h a t  a p p e l l a n t  then  reques ted  an 

a t t o r n e y .  (Tr. 698).  Appel lant  then  immediately and wi thout  

any i n t e r v e n t i o n  from M e r r i t t  changed h i s  mind about needing 

t o  speak t o  a lawyer. He agreed t o  t a l k  t o  M e r r i t t  and gave 

a confess ion .  

Appel lant  t r i e d  t o  impeach M e r r i t t .  (Tr .  710-720). He 

was unsuccess fu l  i n  g e t t i n g  M e r r i t t  t o  a l t e r  h i s  ve r s ion  o f  

t h e  events  surrounding t h e  confess ion .  (Tr . 717) . 
Appel lant  d id  no t  t e s t i f y  o r  p re sen t  any evidence.  

I n  h i s  b r i e f  (pages 94, 95) a p p e l l a n t  seems t o  imply 

t h a t  evidence was in t roduced a t  t h e  h e a r i n g  r ega rd ing  h i s  

1 7 ~ p p e l l a n t  had moved t o  suppress  e a r l i e r ,  b u t  t h a t  motion 
was withdrawn. (Tr . 15)  . 



use of medication, h i s  need f o r  medication a t  t h e  time of 

h i s  confession,  and t h a t  he was only given medication i n  

exchange f o r  h i s  confession.  Appellee s t rong ly  ob jec t s  t o  

t h i s v e r v e r s i ~ n  of the  t r u t h .  There was - no evidence f o r t h -  

coming a s  t o  any of these  mat ters .  Appellant i s  t r y i n g  t o  

argue " fac ts"  t h a t  never got i n t o  the  record.  

Appel lant ' s  confession was not t a i n t e d .  He volunteered 

a l l  h i s  s ta tements  t o  Detect ive M e r r i t t .  There was 

absolu te ly  no evidence t o  the  cont rary .  



IT  WAS NOT ERROR TO DENY APPEL- 
LANT'S MOTION FOR A MISTRIAL BASED 
ON THE ADMISSION OF THE MEDICAL 
EXAMINER'S TESTIMONY. 

A p p e l l a n t ' s  c l a i m  o f  o b j e c t i o n a b l e  t e s t i m o n y  w a s  n o t  

p r e s e r v e d  f o r  a p p e l l a t e  r ev iew.  The supposed ly  improper  

t e s t i m o n y  by t h e  med ica l  examiner  w a s  a d m i t t e d  w i t h o u t  any  

o b j e c t i o n  by a p p e l l a n t .  (T r .  888) .  The o b j e c t i o n  came a 

f u l l  s e v e n t y  pages  o f  t e s t i m o n y  a f t e r  t h e  f a c t .  (Tr .  958) .  

The non-contemporaneous n a t u r e  o f  t h i s  o b j e c t i o n  is  q u i t e  

c l e a r .  I n  f a c t ,  a p p e l l a n t  r a i s e d  t h i s  o b j e c t i o n  a f t e r  t h e  

l u n c h  r e c e s s  had ended.  (Tr .  956) .  A p p e l l a n t  c a n n o t  b e  

a l lowed  t o  "p rese rve"  e r r o r  by o b j e c t i n g  h o u r s  a f t e r  a n  

e v e n t  t a k e s  p l a c e .  

F u r t h e r m o r e ,  t h e  t e s t i m o n y  which came i n  w a s  n o t  

improper .  It  w a s  s imply  o p i n i o n  t e s t i m o n y  by an  e x p e r t  

w i t n e s s  as t o  t h e  c a u s e  o f  an  i n j u r y  a p p e a r i n g  on t h e  

11 v i c t i m ' s  body. D r .  R a o ' s  s t a t e m e n t  I ' m  n o t  an  e x p e r t  on 

s h o e s  * * *" w a s  s imply  h e r  own c a v e a t  r e g a r d i n g  h e r  

t e s t i m o n y ,  and s h e  i s  c e r t a i n l y  a l lowed  t o  q u a l i f y  any 

o p i n i o n  s h e  might  g i v e .  It i s  d i f f i c u l t  t o  see how a p p e l -  

l a n t  can  c l a i m  e r r o r  by an  e x p e r t ' s  own q u a l i f i c a t i o n  o f  h e r  

f i n d i n g s .  The j u r y  w a s  f r e e  t o  a c c e p t  o r  r e j e c t  t h e  

d o c t o r ' s  f i n d i n g s ,  j u s t  as it may a c c e p t  o f  r e j e c t  any o t h e r  

e v i d e n c e  o f f e r e d  t o  i t .  



I f  any e r r o r  was committed h e r e  it was c e r t a i n l y  

harmless .  The importance of t h i s  evidence was r e a l l y  q u i t e  

minor i n  view of t h e  o v e r a l l  evidence of g u i l t .  Appel lant  

l e f t  o t h e r  d i s t i n g u i s h i n g  marks on h i s  v i c t i m  t h a t  t i e  him 

t o  t h e  crime scene.  



IT WAS NOT ERROR TO ADMIT TESTIMONY 
AND EVIDENCE CONCERNING PHOTOGRAPHS 
AND MODELS USED BY THE STATE'S 
EXPERT WITNESSES. 

It is axiomatic that Richardson l8 hearings are only 

required when there in fact has been a discovery violation. 

Bush v. State, 461 So.2d 936 (Fla. 1985). The first order 

of business in any Richardson situation would be to deter- 

mine whether there has been such a violation. 

Appellant claims a discovery violation concerning the 

introduction of certain photographs with clear plastic 

overlays attached. These overlays contained numbers and 

lines which Dr. Souviron used to show how the marks on the 

victim's body corresponded to appellant's teeth. 

Appellant makes the statement in his brief that the 

State did not disclose these overlays during discovery. 

(Appellant's brief, page 102). During the trial, appel- 

lant's counsel responded to the court's question surround- 

ing these overlays by saying, "We didn't even know these 

existed . ' I  (Tr . 902). 

18246 So.2d 771 (Fla. 1971). 



The p l a i n  t r u t h  of t h e  mat te r  i s  t h a t  D r .  Souviron t o l d  

M r .  Ade l s t e in  twice  dur ing t h e  depos i t i on  o f  January 18 ,  

1985 t h a t  he had prepared t h e  ove r l ays  as p a r t  of h i s  

p r e p a r a t i o n  f o r  t r i a l .  M r .  Ade l s t e in  was e i t h e r  be ing  

dis ingenuous wi th  t h e  t r i a l  c o u r t  o r  s u f f e r i n g  from a 

convenient  l a p s e  o f  memory. The depos i t i on  r eads :  

"Q: Now t h a t  we have t h e  model [o f  
a p p e l l a n t ' s  t e e t h ]  and t h e  photo- 
graphs  o f  M r .  G i l l i a m  what d id  you 
do nex t?  

A: Did some a c e t a t e  t r a c i n g s .  

Q: J u s t  t e l l  me eve ry th ing  you d i d  
a f t e r  t h a t .  

A: I d i d  some a c e t a t e  t r a c i n g s .  

Q :  What d i d  you do from 12-7 t o  
12-13, i f  any th ing?  

A: Well,  I a l r eady  t o l d  you. I 
poured t h e  models. 

Q :  Okay. 

A: And then  I made a c e t a t e  
t r a c i n g s .  I d id  microscopic 
a n a l y s i s  of  t h e  b i t e .  I d i d  t h e ,  
used t h e  a c e t a t e  ove r l ays .  I made 
' c l a y  and wax impressions of  t h e  
t e e t h ,  compared those  wi th  t h e  b i t e  
marks and d id  t h e  d i r e c t  t r a n s f e r  
t echnique ,  used i l l u m i n a t i o n .  I f  

(S.R. 6 2 ) .  

Appe l l an t ' s  c la im of a  d i scovery  v i o l a t i o n  i s  pure  

f i c t i o n .  D r .  Souviron t o l d  M r .  Ade l s t e in  about t h e  

o v e r l a y s ;  Ade l s t e in  simply d id  no t  fol low up on them. The 



State cannot be faulted for appellant's own lack of dili- 

gence. State v. Counce, 392 So.2d 1029 (Fla. 4th DCA 1981). 

This is a specious issue. 



V I I I  

NO RICHARDSON VIOLATION OCCURRED 
CONCERNING THE SUPPOSED IDENTIFICA- 
TION OF A SECOND SUSPECT. 

A p p e l l a n t ' s  second d i s c o v e r y - r e l a t e d  i s s u e  s u f f e r s  from 

t h e  same i n f i r m i t y  a s  does h i s  f i r s t .  A p p e l l a n t ' s  c l a im  

t h a t  w i t n e s s e s  had i d e n t i f i e d  some "mystery su spec t "  from 

p o l i c e  photo l i ne -ups  i s  i n c o r r e c t .  Appe l lan t  ha s  g r o s s l y  

miscons t rued  t h e  f a c t s  o f  t h i s  c a s e .  

Brad Be lo f f  d i d  - n o t  s ay  t h a t  he  had i d e n t i f i e d  someone 

o t h e r  t han  a p p e l l a n t  a s  t h e  man he  saw a t  t h e  l a k e  t h e  n i g h t  

o f  t h e  murder. Sandy Burroughs l9 d i d  n o t  s ay  t h a t  e i t h e r  

( ~ r .  608-609; 614) .  Those w i t n e s s e s  merely i n d i c a t e d  t h a t  

t h e y  could  n o t  remember t h e  man t h e y  had p icked  o u t .  The 

t r i a l  c o u r t  p o i n t e d  t h i s  f a c t  ou t  t o  de f ense  counse l  when an  

a l l e g e d  d i s cove ry  v i o l a t i o n  w a s  r a i s e d :  

"MR. ADELSTEIN: However, Your 
Honor, t h e y  i n d i c a t e d  t h a t  t h e y  
e i t h e r  p icked o u t  somebody o r  made 
a t e n t a t i v e  i d e n t i f i c a t i o n  o f  
somebody . 
THE COURT: They d i d n ' t  s ay  t h a t .  
They d i d n ' t  say  t h a t .  I d i d n ' t  
h e a r  any th ing  t o  t h e  e f f e c t  t h a t  
t h e y  p icked  o u t  anybody . I 1  (Tr .  
642) .  

1 9 ~ y  t h e  way, M r .  Burroughs i s  no+ t h e  " g i r l f r i e n d "  o f  M r .  
B e l o f f ,  c o n t r a r y  t o  what a p p e l l a n t  may contend i n  h i s  b r i e f .  



Appellant i s  simply misconstruing the  record.  There 

was no discovery v i o l a t i o n  a t  a l l  here .  

Even i f  t h e r e  were some conceivable v i o l a t i o n ,  t h e  

cour t  did s top  t o  analyze it and determine the  ex ten t  of 

pre judice  accruing t o  appel lan t  as  a r e s u l t .  This was an 

adequate Richardson inquiry.  Baker v.  S t a t e ,  438 So.2d 905 

(Fla.  2d DCA 1983). This point  i s  m e r i t l e s s .  



I X  

NO ERROR ATTENDED THE JURY INSTRUC- 
TIONS. 

Appellant begins the  discussion of t h i s  i s sue  by again 

misconstruing the  record and tak ing  statements out of 

context .  Appellee s t rong ly  ob jec t s  t o  t h a t .  The dialogue 

involving the cour t  and appel lan t  on pages 1001-1003 of t h e  

t r a n s c r i p t  has p r a c t i c a l l y  nothing t o  do wi th  t h e  charges t o  

be read t o  the  jury.  The " r igh t  the  cour t  waived on h i s  

behalf"  ( a p p e l l a n t ' s  b r i e f ,  pages 111) was not  waived a t  

t h a t  time; it was waived by appel lan t  the  next day. 

Appellant a l s o  s t a t e s  t h a t  t h e  colloquy on pages 

1020-1021 i s  t h e  only evidence of an inqui ry  i n t o  the  waiver 

of c e r t a i n  l e s s e r  included of fenses .  That i s  a l s o  untrue:  

See T r .  1023-1025. 

Appel lant ' s  waiver of some of the  l e s s e r  included 

offenses  was near ly  a carbon copy of the  waiver found i n  

Har r i s  v .  S t a t e ,  438 So.2d 787 (Fla .  1983) and approved by 

t h i s  Court. I t  was the re fo re  completely v a l i d .  There was 

no e r r o r .  



NO ERRORS TOOK PLACE WHICH COULD 
EVEN REMOTELY BE CALLED FUNDAMEN- 
TAL. 

It i s  r a t h e r  d i f f i c u l t  t o  respond t o  t h e  c la ims made by 

a p p e l l a n t  i n  t h i s  p a r t  of h i s  b r i e f .  The reason  f o r  t h a t  

d i f f i c u l t y  l i e s  i n  t h e  f a c t  t h a t  t h e s e  c la ims a r e  n o t  merely 

f r i vo lous - - they  a r e  t r u l y  l ud i c rous .  Appellee w i l l  nonethe- 

l e s s  s t a t e  t h e  fo l lowing:  

1. "P rosecu to r i a l  Misconduct" 

Appel lant  appa ren t ly  assumes t h a t  a  defendant  i n  a  

c r imina l  case  i s  e n t i t l e d  t o  have t h e  S t a t e  t e l l  him t h e  

o r d e r  i n  which S t a t e  wi tnesses  a r e  t o  be c a l l e d .  I f  t h e r e  

i s  such a  r u l e ,  appe l l ee  i s  no t  aware of i t .  

Appel lant  a l s o  appa ren t ly  b e l i e v e s  t h a t  no one i s  

a c t u a l l y  going t o  read t h e  record  o f  t h i s  ca se .  It i s  q u i t e  

c l e a r  t h a t  a p p e l l a n t  e i t h e r  f r u s t r a t e d  every a t tempt  t o  

supply him wi th  t h e  g r a t u i t o u s  w i tnes s  l i s t  (Tr .  683-684)  o r  

t h a t  he was a l r eady  i n  possess ion  of t h e  l i s t  when he asked 

f o r  i t .  (Tr .  8 3 0 ) .  Appel lant  was simply be ing  manipulat ive  

and annoying. 



2 .  Continuance 

Appel lant  had twenty-nine months t o  p repare  h i s  ca se .  

He was r epea t ed ly  t o l d  by t h e  t r i a l  c o u r t  t h a t  i f  he  f i r e d  

h i s  a t t o r n e y s  ( f o r  t h e  second t ime) on t h e  eve of t r i a l  t h a t  

he would g e t  no f u r t h e r  cont inuances .  

3 .  "Overreachine" bv t h e  S t a t e  

Appel lant  makes t h e  c la im t h a t  evidence which had no 

p roba t ive  va lue  should no t  have been admit ted i n t o  evidence.  

It i s  q u i t e  d i f f i c u l t  t o  s e e  how evidence which i s  non-pro- 

b a t i v e  can r e s u l t  i n  any kind of  p r e j u d i c e  t o  a p p e l l a n t .  

The evidence complained of concerned t h r e e  wi tnesses  who 

could no t  i d e n t i f y  t h e  a p p e l l a n t .  Appel lant  i s  i n  e f f e c t  

complaining of evidence which was b e n e f i c i a l  t o  him. That 

i s  l ud i c rous .  

4. The Pena l ty  Phase 

Appe l l an t ' s  c la im of p r e j u d i c e  r e s u l t i n g  from t h e  

i n t r o d u c t i o n  i n t o  evidence of a  c e r t i f i e d  copy of h i s  Texas 

conv ic t ion  f o r  rape  i s  groundless .  The a p p e l l a n t  was f u l l y  

aware of h i s  p r i o r  conv ic t ion .  It would be impossible t o  

prejuduce him by simply in t roduc ing  proof of t h a t  

convic t  ion.  



THE COURT D I D  NOT ABUSE ITS  DISCRE- 
T I O N  I N  REQUIRING AN ADVISORY JURY 
SENTENCING RECOMMENDATION. 

Appellant concedes t ha t  the t r i a l  court has the d i s -  

cre t ionary  power t o  order an advisory sentencing hearing. 

There i s  absolutely no argument forthcoming as t o  how the  

t r i a l  cou r t ' s  ac t ion below (ordering sa id  hearing) evidenced 

an abuse of t ha t  d i sc re t ion .  This i ssue  i s  f r ivolous ,  a s  

appe l lan t ' s  des i res  (regarding waiver) a r e  not determinative 

below. The t r i a l  court decides whether or  not t o  proceed i n  

these s i t u a t i o n s .  Since appellant  has shown no abuse of 

d i sc re t ion ,  there  was no e r r o r .  Palmes v. S t a t e ,  397 So.2d 

648 (Fla.  1981); Thompson v. S t a t e ,  389 So.2d 197 (Fla.  

1980). 



THE COLRT D I D  NOT ABUSE ITS DISCRE- 
TION I N  NOT ORDERING A PRESENTENCE 
INVESTIGATION REPORT. 

A s  a  f a c t u a l  p r e l u d e  t o  t h i s  i s s u e ,  a p p e l l e e  would 

s imply  remind t h e  Court  t h a t  t h e r e  was e x t e n s i v e  medica l  

e v i d e n c e  g e n e r a t e d  below. The c o u r t  was a b l e  t o  "know M r .  

G i l l i a m  a s  a n  i n d i v i d u a l .  I '  The t h r e e  p s y c h i a t r i c  r e p o r t s  

p rov ided  e x t e n s i v e  d e t a i l s  on a p p e l l a n t ' s  l i f e .  

A p p e l l e e  submi t s  t h a t  t h i s  i s s u e  i s  c o n t r o l l e d  by Rose 

v. S t a t e ,  461 So.2d 84 ( F l a .  1984) ,  and t h a t  no e r r o r  t o o k  

p l a c e .  



CONCLUSION 

Based on t h e  foregoing, both t h e  convict ion and 

sentence should be aff i rmed.  
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