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THE CONDUCT O F  THE J U R Y  S E L E C T I O N  PROCESS.  

THE T R I A L  COURT ERRED I N  F A I L I N G  T O  S U P P R E S S  
THE S T A T E ' S  WARRANTLESS S E I Z U R E  OF PHYSICAL 
EVIDENCE FROM THE TRUCK I N  BURLEY G I L L I A M ' S  
P O S S E S S I O N  AND CONTROL, WHERE THE TRUCK WAS 
NOT ABANDONED AND THE SEARCH WAS NOT VALIDLY 
CONSENTED TO.  

THE T R I A L  COURT ERRED I N  F A I L I N G  T O  S U P P R E S S  
THE STATEMENT MADE BY MR. G I L L I A M  WHICH WAS 
OBTAINED ILLEGALLY.  



THE T R I A L  COURT ERRED I N  F A I L I N G  TO GRANT A 
M I S T R I A L  OR S T R I K E  THE MEDICAL EXAMINER'S  
O P I N I O N  THAT C E R T A I N  MARKS ON THE DECEDENT'S  
HEAD WERE CAUSED BY THE STOMPING O F  A SNEAKER, 
S I N C E  THE W I T N E S S  CONCEDED THAT S H E  WAS NOT AN 
EXPERT I N  T H I S  AREA. 

THE T R I A L  COURT ERRED I N  ALLOWING EVIDENCE AND 
TESTIMONY CONCERNING PHOTOGRAPHS AND MODELS 
WHICH FORMED THE B A S I S  OF DR. S O U V I R O N ' S  
EXPERT O P I N I O N  THAT B I T E  MARKS WERE CAUSED BY 
BURLEY G I L L I A M .  

V I I I  

THE COURT ERRED I N  F A I L I N G  T O  CONDUCT A 
RICHARDSON HEARING WHEN COUNSEL LEARNED FOR 
'THE F I R S T  T I M E  DURING T R I A L  THAT TWO W I T N E S S E S  
HAD I D E N T I F I E D  SOMEONE OTHER THAN MR. G I L L I A M  
A S  HAVING BEEN THE DRIVER O F  THE TRUCK AT THE 
SCENE O F  THE MURDER. 

THE COURT F A I L E D  T O  INSTRUCT THE J U R Y  A S  TO 
A L L  N E C E S S A R I L Y  L E S S E R  INCLUDED O F F E N S E S  O F  
C A P I T A L  MURDER, AND MR. G I L L I A M  D I D  NOT MAKE A 
KNOWING AND I N T E L L I G E N T  WAIVER ON THE RECORD, 
THUS REVERSAL I S  AUTOMATICALLY REQUIRED UNDER 
H A R R I S  V. STATE.  

BECAUSE O F  A C T I O N S  AND I N A C T I O N S  BY THE 
PROSECUTORS AND BY THE T R I A L  COURT, 
FUNDAMENTAL ERRORS OF CONSTITUTIONAL 
S I G N I F I C A N C E  OCCURRED DURING MR. G I L L I A M  ' S 
T R I A L ,  AND THE CUMULATIVE E F F E C T  O F  THE 
CONSTITUTIONAL ERRORS DENIED MR. G I L L I A M  H I S  
R I G H T  T O  A F A I R  T R I A L  AND DUE PROCESS O F  LAW. 

- x v i  - 



THE COURT ABUSED ITS DISCRETION IN ARBITRARILY 
REQUIRING AN ADVISORY JURY SENTENCING 
RECOMMENDATION, OVER MR. GILLIAM'S OBJECTION. 

THE COURT ABUSED ITS DISCRETION IN FAILING TO 
ORDER A PRESENTENCE INVESTIGATION REPORT PRIOR 
TO SENTENCING BURLEY GILLIAM TO DIE IN THE 
ELECTRIC CHAIR. 

- x v i i  - 



STATEMENT OF THE CASE AND FACTS 

Joyce  Marlow was employed a s  a  t o p l e s s  dancer  a t  t h e  Orange 

Tree  Lounge i n  June ,  1982. The b a r t e n d e r ,  Kathryn Gordon, 

t e s t i f i e d  t h a t  Joyce  Marlowe had worked a double  s h i f t  on June  8,  

1982. ( R .  542 ) .  I n  between h e r  danc ing  a c t s ,  when M s .  Marlowe 

came o u t  t o  p i c k  up h e r  t i p s ,  she  had been s i t t i n g  w i t h  a  man and 

t a l k i n g  f o r  abou t  t h r e e  hou r s .  ( R .  545-46). She d e s c r i b e d  t h a t  

man a s  weighing abou t  135 pounds, 5 ' 7  o r  5 ' 8 "  t a l l  w i t h  c u r l y ,  

b l o n d i s h ,  shou lder - l eng th  h a i r  and a mustache. ( R .  547) .  Th i s  

man had been i n  t h e  b a r  f o r  abou t  f i v e  hou r s  and had had abou t  

f i v e  Budweisers.  H e  d i d  n o t  appear  t o  be drunk o r  have 

d i f f i c u l t y  walking.  ( R .  548 ) .  

The b a r t e n d e r  t e s t i f i e d  t h a t  abou t  9 p.m. M s .  Marlowe t o l d  

h e r  t h a t  she  cou ld  no t  ho ld  o u t  any l o n g e r ,  t h a t  s h e  needed 

something t o  e a t .  M s .  Marlowe was " g e t t i n g  p r e t t y  drunk" ( R .  

5 4 3 ) ,  because  she  had been d r i n k i n g  champagne a l l  day and had n o t  

had any th ing  t o  eat .  M s .  Marlowe had been w a i t i n g  f o r  h e r  

boy f r i end  t o  p i c k  h e r  up t o  t a k e  h e r  o u t  t o  d i n n e r ,  b u t  h e  never  

a r r i v e d .  ( R .  5 4 3 ) .  

M s .  Marlowe went i n t o  t h e  k i t c h e n  and t o l d  t h e  b a r t e n d e r  

t h a t  s h e  d i d  n o t  want t o  w a i t  any l onge r  f o r  d i n n e r  and t h a t  a  

customer s a i d  h e  would t a k e  h e r  down t o  t h e  Clock Res t au ran t ,  

which i s  abou t  a  h a l f  a  m i l e  away and b r i n g  h e r  back.  ( R .  547 ) .  

The b a r t e n d e r  e s t ima t ed  t h a t  Joyce  had approx imate ly  $500.00 

ca sh  on h e r  when she  l e f t  t h e  t o p l e s s  b a r .  T'ne b a r t e n d e r  



ident i f ied Burley Gilliam i n  court a s  the man with whom 

Ms. Marlowe l e f t  the bar. 

Joyce Marlowe's dead body was found on June 9, 1982, on a 

sandy beach approximately 156 fee t  from the roadway located north 

of 135th Street  i n  Dade County. ( R .  463-466). There were no 

witnesses. The medical examiner found food remains in  her 

stomach, showing t h a t  she had been t o  dinner several hours before 

her death. ( R .  891). Photographs of the scene showed t i r e  marks 

in  the sand, a lady ' s  purse, and marks i n  the sand which looked 

as  i f  the  body or some other object  had been dragged across the  

sand. ( R .  470-473). A l e f t  shoe with a white sock i n  it was 

found 84 fee t  from the body. ( R .  476). 

The cause of death was strangulation. ( R .  868). She was 

a l so  sexually assaulted and there were bruises on her arms and 

head and b i t e  marks on her chin, ear and breast .  ( R .  868-79). 

One of her nipples had been b i t t en  while she was a l ive  such tha t  

it was almost hanging off of the breast .  ( R .  871). A blunt 

object had been forced in to  her anus while she was s t i l l  a l ive ,  

causing great  trauma and bleeding. ( R .  880-81). There were 

cer ta in  head in ju r i e s  and c i rcu lar  marks l e f t  on her head. Over 

M r .  Gilliam' s objection, the  medical examiner t e s t i f i e d  t h a t  she 

believed t h a t  those head in jur ies  were caused by some one 

stomping on her head, while she was a l ive ,  while wearing the 

sneakers found one a t  the  scene and one in  a truck assigned t o  

M r .  Gilliam. ( R .  888-89). 



A p p e l l a n t ,  B u r l e y  G i l l i a m ,  Jr .  w a s  cha rged  by i n d i c t m e n t  

w i t h  t h e  f i r s t  d e g r e e  murder ($782.04 ,  - F l a .  - S t a t . )  o f  J o y c e  

M a r l o w e ,  w i t h  h e r  s e x u a l  a s s a u l t  ($794 .011(3)  - F l a .  - S t a t . )  and 

g rand  t h e f t  ($812.014,  -- F l a .  S t a t . ) .  ( R .  1134A-1135). 

A t  h i s .  t r i a l ,  D e c t e c t i v e  Merritt t e s t i f i e d ,  o v e r  d e f e n s e  

o b j e c t i o n ,  t h a t  Bur ley  G i l l i a m  had  made a n  o r a l  i n c u l p a t o r y  

s t a t e m e n t ,  and a n  e x c u l p a t o r y  s t a t e m e n t  t h a t  "he  d i d n ' t  h a v e  s e x  

w i t h  [ t h e  deceden t ]  b e c a u s e  when h e  w a s  d r i n k i n g  h e  c o u l d n ' t  g e t  

a n  e r e c t i o n . "  ( R .  7 5 0 ) .  

A s s i s t a n t  P u b l i c  Defender ,  A r t  Koch, w a s  a p p o i n t e d  t o  

r e p r e s e n t  M r .  G i l l i a m .  

I n  November, 1983, t h e  c o u r t  a p p o i n t e d  ( R .  1327)  D r s .  Haber, 

Jacobson  and Mut te r  t o  e v a l u a t e  M r .  G i l l i a m  t o  d e t e r m i n e  h i s  

competency t o  s t a n d  t r i a l .  D r .  S t i l l m a n  examined M r .  G i l l i a m  a t  

d e f e n s e  c o u n s e l ' s  r e q u e s t .  On November 28, 1983,  t h e  a s s i s t a n t  

p u b l i c  d e f e n d e r  s t i p u l a t e d  t h a t  t h e  t e s t i m o n y  o f  e a c h  o f  t h e  

c o u r t  a p p o i n t e d  d o c t o r s  would be c o n s i s t e n t  w i t h  the i r  r e s p e c t i v e  

r e p o r t s  b i n d i n g  M r .  G i l l i a m ' s  competency t o  s t a n d  t r i a l .  ( R .  

1 0 ) .  D r .  S t i l l m a n ,  however,  found t h a t  M r .  G i l l i a m  w a s  n o t  

competent .  ( R .  8 ) .  M r .  Koch waived M r .  G i l l i a m ' s  r i g h t s  under  

Fla.R.Crim. P. 3.211 t o  c r o s s  examine and p r e s e n t  t h e  w i t n e s s e s .  

R 1 .  The c o u r t  h e l d  t h a t  M r .  G i l l i a m  w a s  competent  t o  s t a n d  

t r i a l .  ( R .  1 2 ) .  

The c o u r t  g r a n t e d  t h e  Motion f o r  Leave t o  F i l e  N o t i c e  o f  

I n t e n t  t o  Rely on I n s a n i t y  Defense one y e a r  l a t e .  ( R .  13-14) .  



The court then commenced evidentiary hearings on the previously 

f i l e d  defense 1) Motion t o  Suppress Statements to  Dectective 

Merri t t ,  2 )  Motion t o  Suppress Statements t o  Judge Gray, 3 )  

Motion to  Suppress Physical Evidence and Motion t o  Suppress 

Photograph Identif ication.  

M r .  Gilliam's ass i s tan t  public defender put on the record 

tha t  he had a concern about h i s  a b i l i t y  t o  effect ively represent 

M r .  Gilliam regarding those motions because he was unable t o  

advise M r .  Gilliam as t o  whether t o  go forward with the insanity 

defense u n t i l  he received additional neuropsychological t e s t  

r e su l t s  and various hospital  records. ( R .  4-7) . Therefore, the 

defense attorney s ta ted tha t  he could not advise Mr. Gilliam 

whether to  t e s t i f y  a t  the Motion to  Suppress hearing. ( R .  7 ) .  

M r .  Gilliam and h i s  a s s i s t an t  public defender both advised 

the court tha t  they could not get  along with each other. The 

basis  for the conf l ic t  was tha t  the attorney refused t o  provide 

M r .  Gilliam with copies of medical reports and other documents 

pertaining t o  h i s  defense. (Supp. R. 18) .  The court granted the 

public defender's Motion for Conflict (Supp.R. 63) ,  and the court 

conducted colloquys with Mr. Gilliam as t o  whether he desired or  

was able to  represent himself. M r .  Gilliam told the court tha t  

he d i d  not want t o  represent himself and the court found tha t  he 

was unable t o  represent himself. (~upp.R. 54). 

The court appointed Stuart  Adelstein and William Surowiec t o  

represent M r .  Gilliam. I t  came t o  the a t tent ion of the court,  on 



numerous occasions, t h a t  M r .  Gilliam was having a similar  problem 

with these attorneys regarding copies of a l l  pleadings, reports  

and discovery. ( R .  4; 162). 

A week before h i s  t r i a l  was scheduled M r .  Gilliam again 

advised the court t ha t  he was d i sa t i s f i ed  with h i s  court 

appointed attorneys because they had fa i led  t o  provide him with 

cer ta in  requested materials par t icu la r ly  information regarding 

the penalty phase and medical reports .  ( R .  153-54; 169).  

Attorneys Adelstein and Surowiec re la ted t o  the court t h e i r  

unsuccessful attempts t o  communicate with M r .  Gilliam and h i s  

i n a b i l i t y  t o  understand or a s s i s t  them. They requested tha t  M r .  

Gilliam be examined t o  determine h i s  mental competency t o  stand 

t r i a l .  ( R .  174). 

The court had previously been advised t h a t  M r .  Gilliam had a 

h i s tory  of psychiatr ic problems and had been takng psychotropic 

medication while i n  the j a i l .  ( R .  1325). M r .  Gilliam had a 

h i s tory  of epilepsy and a t  the time of t r i a l  he was taking 

several prescribed medications, spec i f ica l ly  d i lan t in  and 

phenobarbital. Without specifying the grounds reasonably leading 

him t o  question M r .  Gil l iam's competency, the t r i a l  judge ordered 

D r .  Leonard Haber t o  examine M r .  Gilliam and return a report the  

following day. ( R .  177-185). 

The following day, January 23, 1985, D r .  Haber t e s t i f i e d  

tha t ,  on the preceeding evening, he had gone t o  the Dade County 

j a i l  and attempted t o  conduct a competency evaluation on 



Mr. Gilliam. (R. 185). Dr. Haber testified that he was only 

able to speak with the defendant for "less than five minutes" (R. 

186) which is "not a usual competency examination." (R. 186). 

Nevertheless, Dr. Haber believed that he was able to render an 

opinion as to Mr. Gilliam's competency. 

On cross examination, Dr. Haber admitted that he had not 

performed a complete competency examination on Gilliam either 

during the preceding evening or on that morning (R. 188), and he 

further admitted that he based his opinion upon the examination 

he performed over a year earlier in November of 1983. (R. 187- 

188). Dr. Haber conceded that he did not know whether certain 

medications had been ordered for Gilliam or whether or not he was 

receiving required medication. Dr. Haber acknowledged that 

phenobarbital is a medication prescribed to control seizures (R. 

188) and that dilantin is a medication also frequently used to 

control seizures. (R. 190). Dr. Haber advised the court that 

such medications might effect one's competency. (R. 190). 

The trial judge made a finding that Mr. Gilliam was 

competent to stand trial based upon Dr. Haber's limited 

examination. 

The trial judge further found that Mr. Gilliam's requests to 

discharge appointed counsel and have a different attorney was 

tantamount to a request to represent himself. (R. 116). The 

court proceeded with a colloquy pursuant to Faretta v. 

California, 422 U.S. 806 (1975), even though the jail had failed 



to provide Mr. Gilliam his required medication that morning. (R. 

192-93). The trial judge determined that the trial would proceed 

with Mr. Gilliam representing himself. No evaluation, inquiry or 

hearing was conducted to determine whether Mr. Gilliam was 

competent to waive his right to counsel. Stuart Adelstein and 

William Surowiec remained in the courtroom as standby counsel 

throughout the trial. 

It was four days before the trial date, that Mr. Gilliam 

learned that he would be proceeding pro - se. The court denied his 

request for continuance despite the undisputed fact that until 

that day his attorneys had not provided him access to any of the 

pleadings, medical reports, depositions or other discovery 

necessary for his defense. Mr. Gilliam had not even been advised 

of the state's witnesses. 

During the course of the trial and penalty phase, 

Mr. Gilliam's demeanor deteriorated, he acted irrationally, cried 

(R. 756) and otherwise exhibited unusual behavior which prompted 

standby counsel to request an emergency medical and mental 

competency evaluation numerous times (see Minutes of Clerk, R. 

1127-54). Without ordering an exam or holding a hearing, the 

trial judge made a finding on each occasion that Mr. Gilliam was 

competent. The trial judge concluded that Mr. Gilliam was 

faking. (R. 1122). 

In many asides for purposes of the appellate record, the 

trial judge explained his reasoning. The trial judge explained 



t h a t  h e  "pushed" ( R .  1124) M r .  G i l l i am t o  t r i a l  t o  make an 

example o f  him f o r  o t h e r s  awa i t i ng  t r i a l .  

A f t e r  t h e  adv i so ry  sen tence  was rendered,  t h e  t r i a l  judge 

apologized t o  t h e  j u r o r s ,  exp la in ing  t h a t  h e  made a  d e c i s i o n  t o  

a l l ow M r .  G i l l i am,  who had a  10 th  grade educa t ion ,  t o  r e p r e s e n t  

h imse l f  i n  a  c a p i t a l  ca se  i n  o r d e r  t o  send a  message t o  t h o s e  

awai t ing  t r i a l ,  t h a t  " i f  you d o n ' t  a v a i l  y o u r s e l f  o f  [appointed 

counsel] ,  t hen  you can t w i s t  i n  t h e  wind l i k e  you saw h e r e  t h i s  

week." ( R .  1116) .  

There were no eyewitnesses  t o  t h e  murder. The s t a t e ' s  c a s e  

a g a i n s t  M r .  G i l l i am was e s t a b l i s h e d  through c i r c u m s t a n t i a l  

evidence.  The primary connect ion between M r .  G i l l i am and t h e  

scene o f  t h e  murder revolved around a  t ruck  which M r .  G i l l i am had 

been ass igned  by h i s  employer t o  d r i v e  t o  F l o r i d a .  ( R .  659-660). 

The t ruck  had been s tuck  i n  t h e  sand a t  t h e  scene.  Two 

wi tnes ses  p i cn i ck ing  by t h e  l a k e  t e s t i f i e d  t h a t  t hey  saw t h e  

d r i v e r  a t  t h e  scene and helped him p u l l  o u t  t h e  t r u c k  on to  t h e  

road,  b u t  it wouldn ' t  s t a r t .  ( R .  605-606). Both wi tnes ses  

t e s t i f i e d  t h a t  t h e y  i d e n t i f i e d  t h e  d r i v e r  from a  p o l i c e  photo 

d i s p l a y ,  b u t  d i d  no t  s e e  t h a t  man i n  c o u r t .  ( R .  606-608; 614) .  

The p rosecu to r  never advised M r .  G i l l i am o r  h i s  a t t o r n e y s  t h a t  

t h e s e  w i tnes ses  had i d e n t i f i e d  someone o t h e r  than  a p p e l l a n t .  

The t r u c k  and i t s  d r i v e r  were towed t o  t h e  Clover leaf  Amoco 

S t a t i o n  ( R .  621 ) ,  b u t  t h e  tow t r u c k  d r i v e r  could no t  i d e n t i f y  M r .  

G i l l i am a s  t h e  d r i v e r .  ( R .  622) .  



The gas  s t a t i o n  a t t e n d a n t ,  Armando Rago, remembered f i l l n g  

o u t  a work o rde r  a t  t h e  r e q u e s t  o f  t h e  d r i v e r ,  and c a l l i n g  a t a x i  

cab f o r  t h e  d r i v e r  because t h e  mechanic would no t  be  i n  u n t i l  t h e  

nex t  day. ( R .  629) .  

Even though M r .  Rago could no t  i d e n t i f y  t h e  s i g n a t u r e  on t h e  

work o rde r  a s  belonging t o  Burley Gi l l i am,  it was admit ted i n t o  

evidence a s  S t a t e ' s  Exh ib i t  No. 24, over M r .  G i l l i a m ' s  o b j e c t i o n  

a s  t o  l a c k  o f  p r e d i c a t e .  ( R .  627; 645-648). 

Metro Dade Po l i ce  Department crime l a b  documents e x p e r t ,  

Frank Norwitch, t e s t i f i e d  t h a t  he  had taken handwri t ing exemplars 

from Burley Gi l l i am ( s t a t e ' s  Composite Exh ib i t s  33 and 3 4 ) .  ( R .  

802-803). Based upon h i s  comparison o f  t h e  exemplars wi th  t h e  

work o rde r  f o r  t h e  Clover leaf  Amoco S t a t i o n  ( S t a t e ' s  Exh ib i t  2 4 ) ,  

it was h i s  op in ion  t h a t  a l l  documents were au thored  by t h e  same 

i n d i v i d u a l ,  Burley Gi l l i am.  ( R .  800 ) .  

Taxi cab  d r i v e r ,  Freed ie  King, t e s t i f i e d  t h a t  i n  June,  1982, 

h e  worked f o r  Metro Cab. On t h e  a f t e rnoon  i n  ques t ion  ( R .  652- 

6531, he  picked up a man a t  t h e  Amoco S t a t i o n .  The cab  d r i v e r  

descr ibed  t h i s  man a s  being a nervous c i g a r e t t e  smoker, perhaps  

smoking Marlboros, whom he  d e l i v e r e d  t o  t h e  163rd S t r e e t  bus  

s t a t i o n .  He i d e n t i f i e d  t h e  gentleman a s  Burley Gi l l i am.  ( R .  

654) .  

The t r i a l  judge allowed i n t o  evidence,  over a defense  

o b j e c t i o n ,  c e r t a i n  phys i ca l  evidence found i n  t h e  t r u c k  a f t e r  a 

w a r r a n t l e s s  s ea rch .  A r i g h t  sneaker  and whi te  sock found i n s i d e  



the truck formed a  matching pa i r  with a  l e f t  sneaker and sock 

found a t  the  lake. ( R .  668-669). The medical examiner 

t e s t i f i e d ,  over defense objection, t h a t  although it was outside 

of her area of expert ise,  she had performed cer ta in  experiments 

upon which she based her conclusion " t o  a  reasonable medical 

cer ta inty"  t h a t  trauma marks on the decedent 's head were caused 

by impact from those sneakers. 

D r .  Souviron t e s t i f i e d  t h a t  cer ta in  marks found on the 

decedent's body matched Burley Gil l iam's tee th .  ( R .  906-952). 

D r .  Souviron based h i s  opinion upon cer ta in  photographs with 

overlays which had not been disclosed t o  M r .  Gil l iam's attorneys 

despite a  spec i f ic  request made by writ ten motion as well a s  a t  

h i s  deposition. ( R .  900-906). The court refused t o  conduct a  

hearing pursuant t o  Richardson v. S ta te ,  246 So.2d 771  (Fla.  

1971). 

The jury returned a  verdict  of not gu i l ty  a s  t o  the count 

for  grand t h e f t ,  and gu i l ty  as  t o  f i r s t  degree murder and a s  t o  

sexual assau l t  ( R .  1453-1455), however, the court had fa i led  t o  

in s t ruc t  as  t o  a l l  l esser  included offenses of cap i t a l  murder. 

The t r i a l  judge gave the jury a  lunch break, then 

immediately conducted the  penalty phase hearing. M r .  Gilliam 

i n i t i a l l y  requested t o  waive the advisory jury recommendation 

proceeding ( R .  1065) or  t o  be absent during t h a t  proceeding. 

When the t r i a l  judge denied h i s  requests,  M r .  Gilliam asked t h a t  

standby counsel be dismissed ( R .  1068-1069) and he refused t o  



p a r t i c i p a t e .  The C o u r t  r e f u s e d  t o  h a v e  M r .  G i l l i a m  examined f o r  

competency and "assumed" ( R .  1068)  t h a t  h e  wanted t o  r e p r e s e n t  

h i m s e l f .  

During t h e  p e n a l t y  h e a r i n g ,  however,  M r .  G i l l i a m  t e s t i f i e d  

upon q u e s t i o n i n g  b y  s t a n d b y  c o u n s e l .  ( R .  1 0 9 6 ) .  H e  t o l d  the  

j u r y  t h a t  he d i d  n o t  g e t  a  f a i r  t r i a l  and a sked  t h e  j u r y  t o  

s e n t e n c e  him t o  d e a t h .  ( R .  1 0 9 6 ) .  M r .  G i l l i a m  made no c l o s i n g  

s t a t e m e n t .  

The t r i a l  judge ,  upon t h e  j u r y  recommendation ( R .  l l l l) ,  

imposed upon M r .  G i l l i a m  the s e n t e n c e  o f  d e a t h  by 

e l e c t r o c u t i o n .  ( R .  1126-1127).  

The Cour t  b a s e d  i t s  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  upon 

f i n d i n g  t h r e e  a g g r a v a t i n g  c i r c u m s t a n c e s :  (1) t h e  c a p i t a l  f e l o n y  

w a s  commit ted w h i l e  engaged i n  t h e  commission o f  s e x u a l  b a t t e r y  

$ 9 2 1 . 1 4 1 ( 5 ) ( d ) ,  F l o r i d a  S t a t u t e s ;  ( 2 )  M r .  G i l l i a m  h a d  b e e n  

p r e v i o u s l y  c o n v i c t e d  o f  a n o t h e r  c a p i t a l  o f f e n s e  i n v o l v i n g  t h e  u s e  

o f  t h r e a t  o r  v i o l e n c e ,  p u r s u a n t  t o  $ 9 2 1 . 1 4 1 ( 5 ) ( b ) ,  F l o r i d a  

S t a t u t e s ;  and  ( 3 )  t h e  c a p i t a l  f e l o n y  w a s  e s p e c i a l l y  h e i n o u s ,  

a t r o c i o u s  o r  c r u e l  under  $ 9 2 1 . 1 4 1 ( 5 ) ( i ) ,  F l o r i d a  S t a t u t e s .  ( R .  

1 4 6 1 ) .  The t r i a l  judge found no m i t i g a t i n g  f a c t o r s  a p p l i e d .  ( R .  

1461)  . 
The d e f e n s e  mot ion  f o r  new t r i a l  w a s  d e n i e d  ( R .  1465-1466a),  

and t h i s  a p p e a l  fo l lowed .  



SUMMARY OF ARGUMENT 

THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN 
FAILING AND REFUSING TO HOLD A PATE HEARING TO 
DETERMINE WHETHER BURLEY GILLIA~TKS COMPETENT 
TO STAND TRIAL OR BE SENTENCED, THUS VIOLATING 
APPELLANT ' S RIGHTS GUARANTEED UNDER THE 
FEDERAL AND FLORIDA CONSTITUTIONS AS WELL AS 
FLORIDA'S STATUTES AND RULES. 

The trial judge observed behavior in Mr. Gilliam which could 

have been interpreted either as reasonable grounds to warrant a 

competency hearing or that Burley Gilliam was faking 

incompetency. The trial judge committed reversible error in 

failing to order a competency hearing in accordance with Pate v. 

Robinson, 383 U.S. 375 (1966), but rather in guessing that the 

appellant was "crazy like a fox." The one evaluation ordered by 

the judge was inadequate because the one psychologist appointed 

testified that he did not perform a complete evaluation on 

Mr. Gilliam and was unaware that Mr. Gilliam was taking 

prescribed medication, which he conceded "might affect one's 

competency." 

MR. GILLIAM DID NOT KNOWINGLY, VOLUNTARILY AND 
INTELLIGENTLY WAIVE HIS RIGHT TO BE 
REPRESENTED BY COUNSEL AT EITHER THE TRIAL OR 
SENTENCING HEARING, AND THE COURT'S FAILURE TO 
ASCERTAIN HIS COMPETENCY VIOLATED HIS FIFTH, 
SIXTH, EIGHTH AND FOURTEENTH AMENDMENT RIGHTS. 

Even if Mr. Gilliam was appropriately found competent to 

stand trial, the court utterly failed to ascertain whether he was 

competent to waive counsel, which is measured by a higher 



s tandard .  I n  a d d i t i o n ,  the Faret ta  i n q u i r y  d i d  no t  establish 

t h a t  M r .  G i l l i a m  v o l u n t a r i l y  and i n t e l l i g e n t l y  w a i v e d  t h a t  r i g h t ,  

even i f  he w a s  c o m p e t e n t  t o  do so. 

THE T R I A L  COURT COMMITTED R E V E R S I B L E  ERROR I N  
THE CONDUCT O F  THE J U R Y  S E L E C T I O N  PROCESS.  

M r .  G i l l i a m  proceeded pro - se a t  j u r y  se lec t ion ,  as w e l l  as ,  

d u r i n g  the t r i a l  and penal ty  phase. T h e  c o u r t  r e f u s e d  t o  a l l o w  

M r .  G i l l i a m  t o  back-strike prospective j u r o r s  before they w e r e  

s w o r n ,  i n  d i r e c t  c o n t r a v e n t i o n  on t h i s  c o u r t ' s  e d i c t  i n  R i v e r s  v .  

S ta te ,  458 S o . 2 d  7 6 2  ( F l a .  1 9 8 4 ) .  T h e  e n t i r e  se lec t ion  process 

w a s  t a i n t e d  by p r e jud i c i a l  c o m m e n t s .  

THE T R I A L  COURT ERRED I N  F A I L I N G  T O  S U P P R E S S  
THE S T A T E ' S  WARRANTLESS S E I Z U R E  O F  P H Y S I C A L  
EVIDENCE FROM THE TRUCK I N  BURLEY G I L L I A M ' S  
P O S S E S S I O N  AND CONTROL, WHERE THE TRUCK WAS 
NOT ABANDONED AND THE SEARCH WAS NOT VALIDLY 
CONSENTED TO.  

C e r t a i n  c ruc ia l  evidence found i n  the t r u c k  a t  the Arnoco  

s t a t i o n  should have been s u p p r e s s e d  b e c a u s e  the  w a r r a n t l e s s  

s e i z u r e  w a s  u n l a w f u l .  T h e  t r u c k  had n o t  been abandoned and the 

person w i t h  c u s t o d y  d i d  n o t  g i v e  p e r m i s s i o n  for  the  search. 

THE T R I A L  COURT ERRED I N  F A I L I N G  T O  S U P P R E S S  
THE STATEMENT MADE BY MR. G I L L I A M  WHICH WAS 
OBTAINED ILLEGALLY.  

L i k e w i s e ,  t he  t r i a l  c o u r t  erred i n  f a i l i n g  t o  suppress M r .  

G i l l i a m ' s  s t a t e m e n t s  w h i c h  w e r e  e l i c i t e d  a f t e r  a request  for  a n  



attorney and i n  exchange for the delivery of h i s  required 

medication. 

THE T R I A L  COURT ERRED I N  F A I L I N G  TO GRANT A 
M I S T R I A L  OR S T R I K E  THE MEDICAL EXAMINER'S  
O P I N I O N  THAT C E R T A I N  MARKS ON THE DECEDENT'S  
HEAD WERE CAUSED BY THE STOMPING O F  A SNEAKER, 
S I N C E  THE W I T N E S S  CONCEDED THAT SHE WAS NOT AN 
EXPERT I N  T H I S  AREA. 

During the t r i a l ,  the  medical examiner conceded t h a t  she was 

not an expert regarding tes t ing  for the cause of a  cer ta in  head 

injury,  but t e s t i f i e d  nonetheless as  t o  her opinion within a  

reasonable medical cer ta inty .  The t r i a l  judge not only refused 

t o  s t r i k e  her testimony or  declare a  mis t r i a l ,  but exacerbated 

the problem by t e l l i n g  the jury t h a t  he had previously accepted 

her testimony as  a  medical expert,  thereby commenting on her 

c red ib i l i t y .  

THE T R I A L  COURT ERRED I N  ALLOWING EVIDENCE AND 
TESTIMONY CONCERNING PHOTOGRAPHS AND MODELS 
WHICH FORMED THE B A S I S  OF DR. S O U V I R O N ' S  
EXPERT O P I N I O N  THAT B I T E  MARKS WERE CAUSED BY 
BURLEY G I L L I A M .  

Despite a  p r e t r i a l  defense motion t o  produce models and 

photographs taken by the S t a t e ' s  forensic ordontologist,  so t h a t  

a  defense expert could examine them, the t r i a l  court refused t o  

conduct a  hearing pursuant t o  Richardson v. Sta te ,  246 So.2d 7 7 1  

 l la. 1971), when a t  t r i a l  the expert produced such photographs 

with overlays, previously undisclosed t o  the  defense, and based 

h i s  testimony upon them. 



V I I I  

THE COURT ERRED I N  F A I L I N G  T O  CONDUCT A 
RICHARDSON HEARING WHEN COUNSEL LEARNED FOR 
THE F I R S T  T I M E  DURING T R I A L  THAT TWO W I T N E S S E S  
HAD I D E N T I F I E D  SOMEONE OTHER THAN MR. G I L L I A M  
A S  HAVING BEEN THE DRIVER O F  THE TRUCK AT THE 
SCENE O F  THE MURDER. 

The c o u r t  a l s o  r e fused  t o  ho ld  a  Richardson hea r ing  when two 

wi tnes ses  r evea l ed  a t  t r i a l  f o r  t h e  f i r s t  t ime t h a t  t hey  had 

i d e n t i f i e d  a man o t h e r  t han  Burley Gi l l i am from a  p o l i c e  

photographic  i d e n t i f i c a t i o n  d i s p l a y  a s  having been a t  t h e  scene 

o f  where t h e  body was found. 

THE COURT F A I L E D  T O  INSTRUCT THE J U R Y  A S  T O  
A L L  N E C E S S A R I L Y  L E S S E R  INCLUDED O F F E N S E S  O F  
C A P I T A L  MURDER, AND MR. G I L L I A M  D I D  NOT MAKE A 
KNOWING AND I N T E L L I G E N T  WAIVER ON THE RECORD, 
THUS REVERSAL I S  AUTOMATICALLY REQUIRED UNDER 
H A R R I S  V.  S T A T E .  

The c o u r t  d i d  no t  i n s t r u c t  t h e  j u ry  on t h e  l e s s e r  included 

o f f e n s e s  of  c a p i t a l  f i r s t  degree  murder and Mr. Gi l l i am d i d  n o t  

make a  persona l  waiver on t h e  record  t h a t  was shown t o  be  

vo lun ta ry  and i n t e l l i g e n t .  Th i s  r e q u i r e s  automat ic  r e v e r s a l  i n  

accordance wi th  H a r r i s  v .  S t a t e ,  438 So.2d 787  l la. 1985) .  

BECAUSE O F  A C T I O N S  AND I N A C T I O N S  BY THE 
PROSECUTORS AND BY THE T R I A L  COURT, 
FUNDAMENTAL ERRORS O F  CONSTITUTIONAL 
S I G N I F I C A N C E  OCCURRED DURING MR. G I L L I A M ' S  
T R I A L ,  AND THE CUMULATIVE E F F E C T  O F  THE 
CONSTITUTIONAL ERRORS D E N I E D  MR. G I L L I A M  H I S  
RIGHT T O  A F A I R  T R I A L  AND DUE PROCESS O F  LAW. 

Throughout t h e  t r i a l  and p e n a l t y  phase ,  t h e  s t a t e  took 



advantage of the  fac t  t h a t  M r .  G i l l i a m  d i d  n o t  have a l a w y e r .  

T h e  prosecutor f a i l e d  t o  provide h i m  w i t h  a c o m p l e t e  l i s t  of 

w i t n e s s e s  or  exh ib i t s  re l ied  upon by exper ts  a t  t r i a l  a s  w e l l  as  

a t  the p e n a l t y  phase. T h e  prosecutor rehabi l i ta ted w i t n e s s e s  on 

d i rec t  e x a m i n a t i o n ,  and f a i l e d  t o  l a y  the  proper predicate for  

i n t r o d u c t i o n  of evidence. T h e  c o u r t  f a i l ed  t o  r e m e d y  these 

errors and,  m o r e  important ly ,  f a i l ed  t o  g i v e  M r .  G i l l i a m  a 

con t inuance  so t h a t  he cou ld  be properly prepared for t r i a l  and 

s en t enc ing .  

THE COURT ABUSED I T S  DISCRETION I N  ARBITRARILY 
REQUIRING AN ADVISORY J U R Y  SENTENCING 
RECOMMENDATION, OVER MR. G I L L I A M ' S  OBJECTION.  

A t  the  p e n a l t y  phase, the c o u r t  abused i t s  d i sc re t ion  i n  

denying M r .  G i l l i a m ' s  r e q u e s t  t o  w a i v e  the  j u r y  advisory 

s en t enc ing  proceeding. S ince  the pro - se appellant  w a s  n o t  

prepared t o  r e b u t t  the S t a t e ' s  case or present m i t i g a t i n g  

evidence,  it w a s  a u n i q u e  s i t u a t i o n  i n  w h i c h  M r .  G i l l i a m ' s  

r eques t  should  have been adhered to.  

THE COURT ABUSED I T S  D I S C R E T I O N  I N  F A I L I N G  TO 
ORDER A  PRESENTENCE INVESTIGATION REPORT P R I O R  
TO SENTENCING BURLEY GILLIAM TO D I E  I N  THE 
E L E C T R I C  CHAIR. 

A f t e r  the j u r y  m a d e  i t s  r e c o m m e n d a t i o n  for  the i m p o s i t i o n  of 

the  death p e n a l t y ,  the  c o u r t  abused i t s  discret ion i n  f a i l i n g  t o  

order a presentence i n v e s t i g a t i o n  report so t h a t  an 

i n d i v i d u a l i z e d  sen tence  cou ld  be i m p o s e d .  



THE T R I A L  COURT COMMITTED R E V E R S I B L E  ERROR I N  
F A I L I N G  AND R E F U S I N G  T O  HOLD A  PATE HEARING T O  
DETERMINE WHETHER BURLEY GILLIAF~TKS COMPETENT 
T O  STAND T R I A L  OR B E  SENTENCED, THUS V I O L A T I N G  
APPELLANT ' S R I G H T S  GUARANTEED UNDER THE 
FEDERAL AND F L O R I D A  C O N S T I T U T I O N S  A S  WELL A S  
F L O R I D A ' S  S T A T U T E S  AND RULES.  

A .  BURLEY G I L L I A M  WAS D E N I E D  H I S  C O N S T I T U T I O N A L  R I G H T  T O  A  F A I R  
T R I A L .  

T h i s  C o u r t ,  i n  H i l l  v.  S ta te ,  473 S o . 2 d  1 2 5 3  ( F l a .  1 9 8 5 ) ,  

r e c e n t l y  r e v i e w e d  the l a w  w h i c h  controls  the d i spos i t i on  of t h i s  

i s s u e .  This C o u r t  recognized t h a t  the c o n s t i t u t i o n a l  p r inc ip les  

w h i c h  gu ide  the c o u r t s  i n  d e t e r m i n i n g  w h e t h e r  t o  vacate a 

c o n v i c t i o n  and d i rec t  a hear ing t o  d e t e r m i n e  c o m p e t e n c y  t o  s t a n d  

t r i a l  have been o u t l i n e d  by the U n i t e d  States S u p r e m e  C o u r t  i n  

B i s h o p  v .  U n i t e d  States,  350 U . S .  961, 76 S . C t .  440, 100 L . E d .  

835 ( 1 9 5 6 ) ;  D u s k y  v .  U n i t e d  States,  3 6 2  U . S .  4 0 2 ,  80 S . C t .  788, 4 

L . E d . 2 d  8 2 4  ( 1 9 6 0 ) ;  P a t e  v .  R o b i n s o n ,  383 U . S .  375. 96 S . C t .  836, 

1 5  L . E d . 2 d  815 ( 1 9 6 6 ) ;  and D r o p e  v .  M i s s o u r i ,  4 2 0  U . S .  1 6 2 ,  95 

This C o u r t  r e v i e w e d  these d e c i s i o n s  w i t h  care i n  H i l l ,  

therefore on ly  the  r e l e v a n t  p r inc ip les  w i l l  be b r i e f l y  s u m m a r i z e d  

here. D u s k y  sets o u t  " the t e s t  u n i f o r m l y  applied i n  t h i s  c o u n t r y  

t o  d e t e r m i n e  c o m p e t e n c y  t o  s t a n d  t r i a l . " '  I n  D u s k y ,  the U n i t e d  

l ~ h i s  C o u r t  f u r t h e r  noted t h a t  it has i m p l e m e n t e d  the  D u s k y  t e s t  
i n  F lor ida  R u l e s  of C r i m i n a l  P r o c e d u r e  3 . 2 1 0  and 3 . 2 1 1 ,  d i scussed  
a t  s u b s e c t i o n  C ,  i n f r a .  



States  Supreme Court noted tha t :  

The t e s t  m u s t  be whether he [ the  defendant] 
has suf f ic ien t  present a b i l i t y  t o  consult with 
h i s  lawyer with a reasonable degree of 
ra t ional  understanding -- and whether he has a 
ra t ional  as  well as  factual  understanding of 
the proceedings against him. (emphasis added) 

362 U . S .  a t  402 (quotation marks omitted). 

This Court found t h a t  the Bishop case: 

... stands for the principle t h a t  the t r i a l  
court must conduct a hearing on the issue of a 
defendant ' s competency t o  stand t r i a l  when 
there are  reasonable grounds t o  suggest 
incompetency. 

In the  Pate v. Robinson decision, the  Supreme Court expanded tha t  

point.  There, the  defendant was convicted of murder and was not 

given a hearing on h i s  competence t o  stand t r i a l .  The United 

States Supreme Court found the cour t ' s  f a i lu re  t o  make such an 

inquiry deprived the defendant of h i s  consti tut ional  r ight  t o  a 

f a i r  t r i a l .  This Court explained the Robinson decision a s  

follows : 

The Court rejected the reasoning of the 
I l l i n o i s  Supreme Court t h a t  the evidence "was 
not suf f ic ien t  t o  require a hearing in  l igh t  
of the  mental a ler tness  and understanding 
displayed in  Robinson's 'colloquies '  with the 
t r i a l  judge." Id. (Ci ta t ion omitted). In 
i t s  opinion, the-court s ta ted t h a t ,  although 
"Robinson's demeanor a t  t r i a l  miaht be 
relevant t o  the ultimate decision as t o  h i s  
sani ty ,  it cannot be re l ied  upon t o  dispense 
d. " 

473 So.2d a t  1257 (emphasis added). 

This Court d i s t i l l e d  the essence of the Robinson case tha t :  



The s i g n i f i c a n c e  o f  t h e  Robinson d e c i s i o n  is  
t h a t  it  laces t h e  b u r d e n  on the t r i a l  c o u r t .  
on  i t s  own mot ion ,  t o  make a n  i n q u i r y  i n t o  and 
h o l d  a h e a r i n g  on t h e  competency o f  t h e  
d e f e n d a n t  when t h e r e  i s  e v i d e n c e  t h a t  raises 
q u e s t i o n s  a s  t o  t h a t  competency. F u r t h e r ,  t h e  
Robinson c o u r t  r e c o g n i z e d  t h a t  m e n t a l  
a l e r t n e s s  a t  t r i a l  is  n o t  s u f f i c i e n t  t o  
e l i m i n a t e  t h e  need f o r  a h e a r i n g  i f  o t h e r  
i n f o r m a t i o n  b r i n g s  a d e f e n d a n t ' s  competency 
i n t o  q u e s t i o n .  

473 So.2d a t  1257-58. ( emphas i s  s u p p l i e d )  

The h e a r i n g  g u a r a n t e e d  b y  t h e  Pate v .  Robinson d e c i s i o n  i s  

c a l l e d  a Pate h e a r i n g .  Pate ,  s u p r a ,  383 U.S. a t  385, 86 S .C t .  a t  

842; Acos ta  v .  Turne r ,  666 F.2d 949, 954 ( 5 t h  C i r .  U n i t  B 

1 9 8 2 ) .  A Pate a n a l y s i s  f o c u s e s  on  what t h e  t r i a l  c o u r t  d i d  i n  

l i g h t  o f  what it t h e n  knew. 

F i n a l l y ,  t h e  Drope d e c i s i o n  f u r t h e r  e l a b o r a t e d  on Pate v .  

Robinson: 

The i m p o r t  o f  o u r  d e c i s i o n  i n  Pate v .  Robinson 
i s  t h a t  e v i d e n c e  o f  a d e f e n d a n t ' s  i r r a t i o n a l  
b e h a v i o r ,  h i s  demeanor a t  t r i a l ,  and any  p r i o r  
m e d i c a l  o p i n i o n  on competence t o  s t a n d  t r i a l  
are a l l  r e l e v a n t  i n  d e t e r m i n i n g  whe the r  
f u r t h e r  i n q u i r y  i s  r e q u i r e d ,  b u t  t h a t  even  o n e  
o f  t h e s e  f a c t o r s ,  s t a n d i n g  a l o n e  may, i n  some 
c i r c u m s t a n c e s .  b e  s u f f i c i e n t .  

420 U.S. a t  180,  95 S .C t .  a t  908. 

The Cour t  n o t e d  t h e  d i f f i c u l t y  o f  t h e  t a s k :  

There  are,  o f  c o u r s e ,  no f i x e d  o r  immutable  
s i g n s  which i n v a r i a b l y  i n d i c a t e  t h e  need  f o r  
f u r t h e r  i n q u i r y  t o  d e t e r m i n e  f i t n e s s  t o  
p roceed ;  t h e  q u s t i o n  i s  o f t e n  a d i f f i c u l t  one  
i n  which a wide r a n g e  o f  m a n i f e s t a t i o n s  and 
s u b t l e  nuances  are i m p l i c a t e d .  

I d .  - 



Applying t h e s e  c o n s t i t u t i o n a l  s t anda rds ,  it i s  c l e a r  t h a t  

Burley Gi l l i am was denied h i s  c o n s t i t u t i o n a l  r i g h t  t o  a  f a i r  

t r i a l  below. The t r i a l  c o u r t  bo th  f a i l e d  on i t s  own motion, and 

re fused  upon numerous motions by s tandby counse l12  t o  o r d e r  a  

p roper  e v a l u a t i o n  o f  M r .  G i l l i am,  o r  t o  hold  a  hea r ing  on h i s  

competence t o  s t and  t r i a l .  This  was e r r o r  o f  c o n s t i t u i o n a l  

dimension because t h e  record demonstra tes  reasonable  grounds t o  

sugges t  incompetency. A defendant  competent t o  s tand  t r i a l  a t  

t h e  commencement o f  h i s  t r i a l  may become incompetent dur ing  t h e  

proceedings .  The Supreme Court h a s  caut ioned t h a t  " a  t r i a l  c o u r t  

must always be  a l e r t  t o  c i rcumstances  sugges t ing  a  change t h a t  

would render  t h e  accused unable t o  meet t h e  s t anda rds  o f  

competence t o  s t a n d  t r i a l . "  Drope v .  Missour i ,  420 U . S .  62, 181, 

95 S.Ct. 896, 43 L.Ed.2d 103 (1975) .  Indeed, F1a.R.Crim.P. 

2 ~ h e  t r i a l  c o u r t  denied s tandby c o u n s e l ' s  r eques t s  f o r  competency 
e v a l u a t i o n  even a f t e r  t h e  fol lowing behavior occured:  ( R .  218 ) 
( r e sponses  t o  a t t o r n e y s  no t  cohe ren t )  ; ( R .  311-12) ( M r .  G i l l i am 
f e l l  a s l e e p  f o r  21 minutes;  when he  awoke, h e  had t o  hold  h i s  
head up; t r i p p e d  over a  c h a i r  on way t o  s ideba r  and appeared 
impai red) ;  ( R .  363-64) (when medicat ion was l a t e ,  M r .  G i l l i am 
mumbled a  few words, s t a r t e d  t o  q u i v e r ,  went t o  h i s  knees,  t hen  
b u r s t  i n t o  t e a r s ) ;  ( R .  366) M r .  G i l l i am was s i t t i n g  on t h e  f l o o r ,  
ho ld ing  h i s  head saying t h a t  h e  had a  migrane and was exhausted 
a f t e r  no t  s l e e p i n g  f o r  four  days;  ( R .  511-12) ( " I  can h a r d l y  ho ld  
my eyes  open. I need t o  s e e  a  d o c t o r . " ) ;  ( R .  590-92) ( " I ' m  under 
some heavy medicat ion ... enough t o  knock a  ho r se  down. I d o n ' t  
even know w h a t ' s  going on " ) ;  ( R .  578) ( t r embl ing  and 
shak ing ) ;  ( R .  784-85) ( c r y i n g  and throwing papers  on t h e  f l o o r ) ;  
( R .  899-900) (confus ion  regard ing  s u b s t i t u t i o n  of  a t t o r n e y s ) ;  ( R .  
982) ( ~ r .  Gi l l i am confuses  t h e  t r i a l  judge wi th  a  t e l e v i s i o n  game 
show h o s t ) ;  ( R .  986) ( ~ r .  Gi l l i am c la ims  t h a t  he h a s  consu l ted  
some lawyer i n  t h e  s t r e e t  o t h e r  t han  h i s  s tandby counse l ) .  



3.210(b) requires a  competency evaluation i f  reasonable grounds 

t o  question the  defendant ' s  competence emerge "before o r  during 

the  t r i a l .  " Each of the  three factors  outlined i n  Drope w i l l  be 

separately applied t o  the  f ac t s  of t h i s  case i n  the  following 

subsections. Each fac tor ,  standing alone, may be suf f ic ien t  t o  

warrant reversal .  

1. M r .  Gilliam Acted I r r a t iona l ly .  

The f i r s t  factor  outlined i n  Drope i s  the  defendant 's 

i r r a t i o n a l  behavior, which m u s t  be considered i n  determining 

whether a  Pate hearing should have been conducted. There i s  no 

question t h a t  M r .  Gilliam acted i r r a t iona l ly .  The standard for  

ra t iona l  action against which Burley Gil l iam's conduct should be 

measured i s  t h a t  of an ordinary man on t r i a l  for  h i s  l i f e .  

Measured against  t h i s  standard, M r .  Gilliam acted i r r a t iona l ly  

throughout the t r i a l .  Rather than cooperate with counsel, he 

discharged appointed counsel on two occasions and proceeded t o  

t r i a l  with only standby counsel. Rather than par t ic ipa te  i n  voir  

d i r e ,  he acted i n  a  manner which the t r i a l  judge found precluded 

e f fec t ive  par t ic ipat ion.  The t ranscr ip t  r e f l e c t s  t h a t  during 

t r i a l  Gilliam was more concerned with when he would be served 

lunch ( R .  648-49), what was for  lunch ( R .  682;899-900; 954), 

where he would e a t  lunch ( R .  954-56), how he would be escorted t o  

3 ~ e e  issue 111, in f ra  for  a  descript ion of M r .  Gil l iam's conduct 
during voir d i r e .  



and from the j a i l  (Supp. R. 50) ,  which j a i l  personnel would 

escort  him ( R .  437); which j a i l  personnel would be permitted t o  

search h i s  legal  materials ( R .  579-581; 851), and when the 

l ib rary  would be open ( R .  581; 848-51), than he was with the  

legal  matters which would determine whether he would l i v e  or  

die.  M r .  Gilliam was so constantly preoccupied with the  d e t a i l s  

of when and what he would ea t  t h a t  the t r i a l  judge once 

exclaimed, " . . . get him something t o  ea t .  I don' t  care i f  

Merritt  Stearheim [the county manager] has t o  do it, get  him 

something t o  ea t .  . . . " ( H .  956). The episodes demonstrate M r .  

Gil l iam's lack of proper perspective. 

M r .  Gilliam was a l so  obsessed with h i s  own death. He 

advised the judge in  the p re - t r i a l  proceedings t h a t  i f  convicted 

he wanted t o  be sentenced t o  death (Supp. R. 53) .  Throughout the  

t r i a l  there were several ghoulish exchanges between M r .  Gilliam 

and the t r i a l  judge where M r .  Gilliam f l i r t e d  affect ionately  with 

the concept of being electrocuted. In discussing how many more 

witnesses would be called,  Burley Gilliam estimated he would have 

twenty-five, and the following discussion ensued : 

The Court: Have a l l  2 5  here tomorrow because 
we are  going t o  r o l l .  

Prosecutor: I ' m  assuming tha t  the witnesses 
the  defendant i s  referr ing t o  would be 
relevant t o  the penalty phase a s  opposed t o  
the evidentiary phase? 



The Court: He w i l l  t e l l  me t h a t  tomorrow. 
You'd be t t e r  s t a r t  cooking with gas here. 

The Defendant: E lec t r i c i ty  works be t t e r .  - 
Have you heard the expression, "gett ing 
iuiced?" 

( R .  572). (~mphas is  added) 

Another time, Burley Gilliam commented, " I  w i l l  be smilling 

a l l  the way t o  the  [ e l ec t r i c ]  cha i r . "  ( R .  831-832). 4 

Throughout the t r i a l ,  Gilliam engaged i n  other b la tan t  s e l f -  

defeating behavior. M r .  Gilliam through h i s  own cross 

examination of witnesses brought out evidence, unknown t o  the 

prosecutor, which placed him a t  the topless bar,  and assured h i s  

own conviction. 

For example, the court  noted t h a t  a f t e r  M r .  Gilliam's cross 

examination of Jeff  Sherry, "there i s  no question i n  anybody's 

mind" tha t  M r .  Gilliam was i n  the bar where the murdered g i r l  

worked. ( R .  636). In another instance, when cross examining the 

cab dr iver  who ident i f ied Gilliam as being the passenger whom 

other evidence tended t o  l ink t o  the crime, Gilliam made the  

witness get  off the stand, come near him, then accused: "You 

were not so sure u n t i l  you heard me ta lking though, were you?" 

( R .  657). The cab dr iver  replied,  " . . . we d idn ' t  have a 

conversation in  the cab so I couldn' t  remember your voice. " ( R .  

657). 

4 ~ h e  record r e f l e c t s  t ha t  M r .  Gilliam was indeed inappropriately 
smiling a t  the  time the t r i a l  judge was rec i t ing  h i s  reasons for  
imposing the death sentence. ( R .  1124). 
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M r .  G i l l i a m ' s  c r o s s  e x a m i n a t i o n  o f  S h e l t o n  M e r r i t t  began 

more l i k e  a c o n f e s s i o n  t h a n  a c r o s s  examina t ion .  ( R .  7 5 3 ) .  I t  

covered  s u c h  i r r e l e v a n t  t o p i c s  as  B u r l e y  G i l l i a m ' s  f e e l i n g s  a b o u t  

c h i c k e n  f o r  l u n c h  ( h e  h a t e s  it) ( R .  755)  and t h a t  h e  d i d n ' t  s t a r t  

s h a v i n g  u n t i l  h e  w a s  t w e n t y - f i v e  ( R .  7 5 5 ) .  Dur ing  t h a t  c r o s s  

e x a m i n a t i o n ,  h e  b r o k e  down and c r i e d .  ( R .  7 5 6 ) .  

S i m i l a r  s e l f - d e f e a t i n g  b e h a v i o r  w a s  o b s e r v e d  i n  Goode v .  

Wainwright ,  704 F.2d 593 ( 1 1 t h  C i r .  1 9 8 3 ) .  I n  t h a t  c a s e ,  t h e  

c o u r t  found t h a t  Goode ' s  a t t e m p t  t o  c o n v i c t  h i m s e l f  and  a s s u r e  

h i s  own d e a t h  s e n t e n c e  d i d  n o t  r e n d e r  t h e  t r i a l  f u n d a m e n t a l l y  

u n f a i r ,  b u t  t h e  c o u r t  acknowledged : 

. . . t h e s e  as  f a c t s  r a i s i n g  s e r i o u s  d o u b t s  as 
t o  Goode ' s  competence.  

The E l e v e n t h  C i r c u i t ,  however ,  looked t o  t h e  adequacy o f  t h e  

p s y c h i a t r i c  e x a m i n a t i o n s  and found t h a t  t h e  p s y c h i a t r i s t s  had  

t a k e n  Goode ' s  i n t e n t i o n s  i n t o  c o n s i d e r a t i o n  and " a f t e r  f u l l  f a i r  

and a d e q u a t e  h e a r i n g ,  t h e  s t a t e  t r i a l  judge found t h a t  Goode w a s  

compe ten t . "  704 F.2d a t  601 n .  6 .  Based upon t h r e e  f u l l y  

informed p s y c h i a t r i c  o p i n i o n s ,  t h e  c o u r t  a g r e e d .  

While s e l f - d e f e a t i n g  b e h a v i o r  i s  n o t  p r o o f  p o s i t i v e  o f  

incompetence ,  it i s  found i n  cases i n v o l v i n g  m e n t a l  i l l n e s s .  

S e e ,  e . g . ,  Gray v .  Lucas ,  677 F.2d 1086,  1094-95 ( 5 t h  C i r .  1982)  

( t e s t  showing 958 p r o b a b i l i t y  o f  marked d i s t u r b a n c e  n o t e d  

"RESPONSES ARE INAPPROPRIATE, UNREALISTIC AND SELF-DEFEATING");  

Henderson v.  U n i t e d  S t a t e s ,  360 F.2d 514, 517 (D .C .  C i r .  1966)  



(Baze lon ,  J . ,  c o n c u r r i n g ,  q u o t i n g  a p s y c h i a t r i c  r e p o r t ,  which 

found t h e  d e f e n d a n t ' s  s e l f - d e f e a t i n g  b e h a v i o r  i n  d i r e c t i n g  h i s  

c o u n s e l  t o  abandon t h e  i s s u e  o f  i n s a n i t y  o n  a p p e a l  " i s  m a t e r i a l l y  

m o t i v a t e d  b y  h i s  i m p a i r e d  m e n t a l  c o n d i t i o n "  ( emphas i s  i n  t e x t ) ,  

and n o t i n g  "Not i n f r e q u e n t l y ,  p e r s o n s  who have  had  a p s y c h o t i c  

b r e a k  wish  t o  deny t h a t  t h e y  are  i n  a n y  way m e n t a l l y  ill, when 

t h e i r  a c u t e  symptoms are i n  r e m i s s i o n . "  M r .  G i l l i a m  r e f u s e d  t o  

a l l o w  h i s  f i r s t  a t t o r n e y  t o  e n t e r  a p l e a  o f  n o t  g u i l t y  b y  r e a s o n  

o f  i n s a n i t y  ( ~ u p p .  R. 62)  , even though  t h e  a t t o r n e y  announced i n  

c o u r t  t h a t  h i s  d e f e n s e  h i n g e d  on h i s  i n s a n i t y .  (Supp.  R.  6 2 ) .  

M r .  G i l l i a m  d i d  n o t  d e f e n d  t h e  case on t h a t  basis. 

There i s  r e a l l y  v e r y  l i t t l e  q u e s t i o n  t h a t  M r .  G i l l i a m  w a s  

a c t i n g  i n  a manner d i f f e r e n t  t h a n  o n e  migh t  e x p e c t  o f  a man on  

t r i a l  f o r  h i s  l i f e .  The t r i a l  c o u r t  a t t r i b u t e d  t h i s  t o  

c l e v e r n e s s  r a t h e r  t h a n  i r r a t i o n a l i t y .  5 

The c o u r t  commit ted r e v e r s i b l e  e r r o r  b e c a u s e  it made t h i s  

c r i t i c a l  d e t e r m i n a t i o n  w i t h o u t  t h e  b e n e f i t  o f  a f u l l  e v a l u a t i o n  

and w i t h o u t  a P a t e  h e a r i n g .  A s  t h i s  c o u r t  n o t e d  i n  H i l l ,  t h e  

c o u r t  i s  r e q u i r e d  t o  make i n q u i r y  and h o l d  a h e a r i n g  "when t h e r e  

i s  e v i d e n c e  t h a t  raises q u e s t i o n s "  a b o u t  competence.  473 So. 2d 

a t  1257. The c o u r t ' s  c o n c l u s i o n  t h a t  M r .  G i l l i a m  w a s  n o t  

5 ~ h e  Cour t :  . . . A s  f a r  as your  incompetency,  I d o n ' t  t h i n k  you 
are incompe ten t  a t  a l l  M r .  G i l l i a m .  I t h i n k  you are c l e v e r .  I 
t h i n k  you are cunn ing .  I t h i n k  you are m a n i p u l a t i v e  . . . ( R .  
1 1 2 2 ) .  



i r r a t i o n a l ,  b u t  c l e v e r ,  cunning  and m a n i p u l a t i v e ,  r a t h e r  t h a n  

i r r a t i o n a l ,  shows t h a t  t h e  t r i a l  judge obse rved  e v i d e n c e  t h a t  

r a i s e d  q u e s t i o n s  c o n c e r n i n g  competence,  and r e s o l v e d  t h o s e  

q u e s t i o n s  w i t h o u t  a h e a r i n g .  6  

I t  i s  no d o u b t  d i f f i c u l t  t o  f u l l y  c a p t u r e  i n  r e c i t a t i o n s  

from a c o l d  r e c o r d  t h e  s u b t l e t i e s  which conv inced  t h e  t r i a l  c o u r t  

t h a t  M r .  G i l l i a m  w a s  c l e v e r ,  cunning  and m a n i p u l a t i v e ,  o r  which 

moved t h e  t r i a l  judge t o  send  D r .  Haber t o  i n t e r v i e w  M r .  G i l l i a m  

on  t h a t  one  o c c a s i o n ,  i n  r e c i t a t i o n s  from a c o l d  r e c o r d .  

N e v e r t h e l e s s ,  s u c h  e v i d e n c e  must  have  e x i s t e d ,  b e c a u s e  t h e  t r i a l  

c o u r t  d i d  i n i t i a l l y  f i n d  r e a s o n a b l e  g rounds  t o  w a r r a n t  a n  

e v a l u a t i o n  and t h r o u g h o u t  t h e  t r i a l  t h e  judge f e l t  compel led  t o  

j u s t i f y  h i s  d e c i s i o n  t o  p r o c e e d  w i t h o u t  a f u l l  and comple te  

competency e v a l u a t i o n  and h e a r i n g .  

The c o u r t  f a i l e d  t o  h o l d  a P a t e  h e a r i n g  b e c a u s e  it 

i n c o r r e c t l y  viewed t h e  e v i d e n c e  t h a t  migh t  l e a d  it t o  f i n d  M r .  

G i l l i a m  competent  a t  t h e  P a t e  h e a r i n g  as s u f f i c i e n t  t o  d i s p e n s e  

w i t h  t h e  h e a r i n g  a l t o g e t h e r .  Thus,  t h e  c o u r t  n o t e d  t h a t  M r .  

S i m i l a r l y ,  t h e  c o u r t ' s  d e c i s i o n  t o  have  D r .  Haber examine M r .  
G i l l i a m  i s  p r o o f  t h a t  t h e  c o u r t  obse rved  e v i d e n c e  t h a t  r a i s e d  
q u e s t i o n s  a b o u t  competence.  The c o u r t  n e v e r  p roceeded  t o  r e q u i r e  
a f u l l  e v a l u a t i o n  o r  h o l d  a h e a r i n g  when it summari ly conc luded  
M r .  G i l l i a m  had r e f u s e d  t o  be i n t e r v i e w e d .  A t  l eas t  one  c o u r t  
h a s  h e l d  t h a t  whenever a c o u r t  o r d e r s  a p s y c h i a t r i c  e x a m i n a t i o n  
a s  t o  t h e  d e f e n d a n t ' s  p r e s e n t  competency, t h e n  a bona f i d e  d o u b t  
i s  immedia te ly  e s t a b l i s h e d  as a m a t t e r  o f  f a c t  and  as a m a t t e r  o f  
l a w .  B r i z e n d i n e  v .  Swenson, 302 F.Supp. 1011, 1019 (w .D .  Mo. 
1 9 6 9 ) .  



Gilliam was "very sharp, responsive" ( R .  786), t h a t  he " a t  a l l  

times has been conducting himself a s  a gentleman. He has never 

been disrespectful  of the court.  He has had no problem 

communicating with the  court ."  ( R .  1066). The court a l so  

stressed the f ac t  t ha t  he objected quickly and "most of [ M r .  

Gil l iam'sl  objections were lega l ly  sound objections" ( R .  1 1 2 2 )  

and tha t  he "knew more about hearsay than some of the lawyers 

practicing in  these courts" ( R .  1 1 2 2 )  and tha t  he had "miraculous 

recoveries" every tirne the jury was excused. ( R .  1 1 2 2 ) .  

Of course, the proper focus i s  on the fac t  t ha t  the court 

recognized tha t  there was something occurring from which M r .  

Gilliam was recovering while the  jury was i n  the  courtroom. I t  

i s  t h a t  something, which may be feigned or  may be r e a l ,  which i s  

the  "evidence" which t h i s  court and the United States Supreme 

court have held requires the t r i a l  judge t o  inquire further and 

hold a hearing.7 The error  committed here was the same er ror  

7 ~ h e  t r i a l  court i n  Es te l le  v. Smith, 451 U . S .  454, 457 n . 1 .  
(1981): 

The psychiatr ic evaluation was ordered even 
though defense counsel had not put in to  issue 
Smith's competency t o  stand t r i a l  on h i s  
sanity a t  the time of the  offense. The t r i a l  
judge l a t e r  explained: "In a l l  cases where 
the s tae  has sought the  death penalty, I have 
ordered a mental evaluation of the defendant 
t o  determine h i s  competency t o  stand t r i a l .  I 
have done t h i s  for  my benef i t  because I do not 
intend t o  be a par t ic ipant  i n  a  case where the 
defendant receives the death penalty and h i s  
mental competency remains i n  doubt." 



committed i n  P a t e  v .  Robinson.  A s  i n  P a t e ,  t h e  c o u r t  r e l i e d  upon 

e v i d e n c e  r e l e v a n t  t o  s a n i t y  t o  d i s p e n s e  w i t h  a h e a r i n g  on t h a t  

i s s u e .  

2 .  The Defendan t '  s Demeanor A t  T r i a l .  

The t r i a l  c o u r t  w a s  on  n o t i c e  t h a t  M r .  G i l l i a m ' s  demeanor 

w a s  s u s p e c t .  Pe rhaps  it w a s  a change  i n  M r .  G i l l i a m ' s  demeanor 

when t h e  j u r y  e n t e r e d  and l e f t  t h e  cour t room t h a t  l e d  t h e  c o u r t  

t o  o b s e r v e  h i s  " m i r a c u l o u s  r e c o v e r i e s . "  ( R .  1 1 2 2 ) .  C e r t a i n l y ,  

M r .  G i l l i a m  d i d  n o t  l o o k  w e l l  when D e t e c t i v e  Merritt w a s  on t h e  

s t a n d .  Merritt t e s t i f i e d  t h a t ,  when h e  l a s t  s a w  M r .  G i l l i a m  1- 

1 / 2  y e a r s  ago ,  "[Mr. ~ i l l i a m ]  w a s  i n  a l o t  b e t t e r  shape  t h a n  h e  

i s  l o o k i n g  r i g h t  now." ( R .  7 1 9 ) .  M r .  G i l l i a m  a t  o n e  p o i n t  

"appea red  t o  b e  i n  a t r a n c e "  prompt ing  t h e  t r i a l  judge t o  s u a  

s p o n t e  r e q u e s t  h i s  b a i l i f f  t o  see i f  M r .  G i l l i a m  w a s  b r e a t h i n g .  

( R .  452-53) .  The t r i a l  judge n o t e d  t h a t  h e  o b s e r v e d  M r .  G i l l i a m  

" r i c o c h e t i n g  o f f  t h e  w a l l . "  ( R .  452-53) .  M r .  G i l l i a m  w a s  

o b s e r v e d  c l o s i n g  h i s  e y e s ,  p u t t i n g  h i s  head  down, s h a k i n g  h i s  

head ,  and f a l l i n g  a s l e e p .  ( R .  529-30) .  Dur ing  t h e  cross 

e x a m i n a t i o n  o f  D e t e c t i v e  Merritt, M r .  G i l l i a m  b r o k e  down and 

c r i e d ,  e x c l a i m i n g  " S t a y  away." ( R .  7 5 6 ) .  The p r o s e c u t o r  a sked  

t h a t  t h e  j u r y  b e  t a k e n  o u t  o f  t h e  room so M r .  G i l l i a m  c o u l d  

compose h i m s e l f .  ( R .  756)  . Repeated r e q u e s t s  f o r  e v a l u a t i o n  i n  

c o n n e c t i o n  w i t h  t h e s e  i n c i d e n t s  w e r e  d e n i e d .  ( R .  530; 7 5 6 ) .  

I t  i s  i n  t h e  area o f  demeanor t h a t  t h e  w r i t t e n  r e c o r d  i s  o f  

l i t t l e  h e l p .  A s  Learned Hand n o t e d  i n  N a t i o n a l  Labor R e l a t i o n s  



Board v. Universal Camera Corp., 179 F.2d 749, 752 (2nd C i r .  

1950) rev 'd  - on other grounds -- sub nom. Universal Camera Corp. v. 

NLRBt 340 U . S .  474 (1951), [olbviously no printed record 

preserves a l l  the  evidence, on which any judicial  o f f i ce r  bases 

h i s  findings. " Something i n  M r .  Gil l iam's demeanor was 

suspect. Precisely what t h a t  was may never be known. Because 

the manifestations for  which we search a re  wide ranging and 

subt le ,  Drope, 420 U . S .  a t  180, 95 S . C t .  a t  900, and because they 

may have vanished l i k e  dew from the face of the record, we m u s t  

accord great  weight t o  the t r i a l  cour t ' s  reaction t o  them. 

Clearly, he saw something which deviated from normally accepted 

behavior. The t r i a l  judge interpreted t h a t  something as  faking, 

but made t h a t  in te rpre ta t ion  without benef i t  of expert evaluation 

or a  Pate hearing. Therefore, t h i s  court should reverse the  

conviction and remand for  a  Pate hearing. 

3. Prior  Medical Opinion. 

Unfortunately, there  was very l i t t l e  medical evidence 

developed i n  t h i s  record. This was perhaps a  r e s u l t  of M r .  

Gil l iam's refusal  t o  permit the insanity defense and because he 

proceeded t o  t r i a l  without counsel. The t r i a l  judge did know 

t h a t  M r .  Gilliam was taking psychotropic medication ( R .  1325) and 

had a  h i s tory  of serious personali ty disturbances t h a t  could 

de te r iora te .  ( R .  1325). The t r i a l  judge a l so  knew t h a t  M r .  

Gilliam had been diagnosed as  suffering from epilepsy and was 

receiving medication during the t r i a l .  ( R .  219; 230; 276-77). 



The record r e f l e c t s  t h a t  the t r i a l  judge f e l t  the medicine 

important enough t o  Burley Gil l iam's a b i l i t y  t o  function t h a t  the  

court took "great  pains" t o  assure it was administered. ( R .  

786). The record a l so  r e f l e c t s  t h a t  a t  l e a s t  two powerful 

medications, d i l an t in  and phenobarbital, had been prescribed for 

M r .  Gilliam, and t h a t  they were not always timely and/or properly 

administered throughout the t r i a l .  ( R .  192; 219; 222;  230; 363; 

The well-respected medical hornbook, Harrison's Principles 

of Medicine, describes the e f f e c t s  of epilepsy and the  drugs 

M r .  M r .  Gilliam was taking a t  the time of t r i a l :  

"Not infrequently, the  convulsive disorder 
[epilepsy] is  but one manifestation of a 
widespread s t a t i c  cerebral  disease t h a t  i n  
i t s e l f  i n t e r f e re s  with education and work ... 
As with a l l  medications, there  a re  side 
e f f ec t s .  Toxic leve ls  may cause confusion, 
stupor or  coma. Diphenylhydantoin Lotherwise 
known as  Dilantin] may induce cerebellar  
atoxia,  nystymus, ocular pa l s ies ,  as te r ixes ,  
chorea, or  choreoathetosis; chronic overdoes 
may leave i n  i t s  wake a permanent cerebel lar  
atoxia due presumably t o  degeneration of 
Pukinje c e l l s .  Chronic use of barbituates 
leads t o  addiction and withdrawal e f f ec t s . "  

Harrison's Principles of Internal  Medicine, a t  pp. 138-139, K.  J.  
Issebach, M.D. ,  ed i to r  (9th ed. 1980 McGraw-Hill Book Co.) 
(~mphasis  added). 

"The toxic e f f ec t s  of phenobart i tal ,  which a re  
drowsiness and mental dullness,  nystagmus, and 
staggering, should be used as  indications of 
excess dosage . . . Dilantin . . . leads t o  
atoxia,  s tupor,  or coma i f  given i n  excess 
dosages. " 

Harrison's Principles of Internal  Medicine, a t  p. 138, K.  J .  



I s s e b a c h ,  M.D. ,  e d i t o r  ( 9 t h  ed .  1980 M c G r a w - H i l l  Book Co.) 
( ~ m p h a s i s  a d d e d ) .  

M r .  G i l l i a m ' s  s t a n d b y  c o u n s e l  no ted  " I  t h i n k  h e  wakes up and  

a t  t i m e s  i s  real  clear.  " ( R .  530) . Standby c o u n s e l  a t t r i b u t e d  

t h a t  t o  t h e  m e d i c a t i o n  and a d v i s e d  t h e  c o u r t  t h a t  a n  e v a l u a t i o n  

w a s  n e c e s s a r y .  ( R .  5 3 0 ) .  S tandby c o u n s e l  r e p e a t e d l y  r e q u e s t e d  

b o t h  a med ica l  ( R .  365; 373; 530; 678)  as w e l l  as p s y c h i a t r i c  

examina t ion .  

The f a c t  t h a t  M r .  G i l l i a m  w a s  b e i n g  m a i n t a i n e d  on such  

p o w e r f u l  d r u g s  c o u l d ,  i t s e l f ,  e x p l a i n  much o f  h i s  b e h a v i o r  and 

c o u l d  be a basis  f o r  d e t e r m i n i n g  t h e  d e f e n d a n t  w a s  n o t  competent  

t o  s t a n d  t r i a l .  I n  Lopez v .  Un i t ed  S t a t e s ,  439 F.2d 997 ( 9 t h  

C i r .  1 9 7 1 ) ,  Lopez w a s  examined b y  a p s y c h i a t r i s t  a p p o i n t e d  on h i s  

c o u n s e l ' s  motion.  The p s y c h i a t r i s t  r e p o r t e d  h e  w a s  competent  t o  

s t a n d  t r i a l ,  and  t h e  judge found him compe ten t .  H e  p l e d  

g u i l t y .  Lopez t h e n  moved t o  v a c a t e  h i s  c o n v i c t i o n .  The t r i a l  

c o u r t  d e n i e d  t h e  mot ion  as f r i v o l o u s .  The Nin th  C i r c u i t  

r e v e r s e d .  Lopez e n t e r e d  t h e  p l e a  w h i l e  c o n f i n e d  i n  t h e  "psycho 

ward" a t  t h e  L o s  Angeles  County J a i l  and ,  d u r i n g  tha t  t i m e  w a s  

b e i n g  g i v e n  p h e n o b a r b i t a l ,  d i l a n t i n  and  m u s l i n e .  L ike  B u r l e y  

G i l l i a m  h e r e ,  h e  had  a n  e p i l e p t i c  h i s t o r y .  The c o u r t  found t h a t  

Lopez'  c l a i m  t h a t  h e  w a s  under  t h e  i n f l u e n c e  o f  d r u g s  and had  

been  m i s l e d  b y  h i s  c o u n s e l  r e q u i r e d  r e v e r s a l  f o r  a n  e v i d e n t i a r y  

h e a r i n g  n o t w i t h s t a n d i n g  t h e  f a c t ,  r e l a t e d  i n  t h e  d i s s e n t ,  t h a t  

t h e  t r i a l  judge had  o b s e r v e d  t h e  d e f e n d a n t ' s  demeanor w h i l e  

t a k i n g  t h e  plea. 



Similarly, i n  t h i s  case, where powerful drugs a re  being 

administered during t r i a l ,  and where the record does not r e f l e c t  

the relevant medical and factual  d e t a i l s  of tha t  administration, 

and where no hearing was held t o  inquire whether the 

administration of drugs was related t o  M r .  Gilliam's strange 

behavior, he was denied a f a i r  t r i a l .  See a lso Osborne v. -- 

Thompson, 481 F.Supp. 162 ( M . D .  Tenn. 1979) (habeas corpus r e l i e f  

granted where pe t i t ioner ,  who was a heavy drinker with a his tory 

of seizures for which d i lan t in  was prescribed, presented evidence 

of mental problems and t r i a l  court fa i led t o  hold competency 

hearing i n  connection with entry of judgment on gui l ty  p leas ) .  

Thus, while the record contains scant medical evidence, what 

l i t t l e  medical evidence i s  found i n  the record ra ises  grave 

doubts concerning M r .  Gilliam's competence. The judge's concern 

tha t  Mr. Gilliam be promptly medicated during the t r i a l  suggests 

t h a t  it had doubts about M r .  Gilliam's a b i l i t y  t o  function when 

he was not medicated. Those doubts should have been explored by 

a qualif ied psychiatr is t  and considered i n  a  Pate hearing. 

Therefore, reversal i s  required. 

4.  A l l  the factors.  considered touether . demonstrate the 

Although each of the three factors outlined i n  Drope have 

been reviewed separately, they obviously overlap and should be 

considered together as well. When viewed as  a whole, they show a 

man whose behavior i s  inappropriate, e r r a t i c ,  and self-defeating, 



whose demeanor a t  t r i a l  appeared poor t o  the detective who 

investigated the  crime, and who i s  being medicated regularly a t  

the cour t ' s  d i rect ion during t r i a l .  Although the charge was 

murder and the penalty death, no inquiry was made when evidence 

ra is ing competency was observed. Instead, the court resolved, 

without a  f u l l  psychological examination and without a  hearing, 

t h a t  the defendant was a  fraud. This court m u s t  reverse the 

conviction. 

5. The Court 's  only inquiry in to  M r .  Gil l iam's competence 

was t o t a l l y  inadequate. 

The only inquiry which the Court made in to  Burley Gil l iam's 

competency was lega l ly  insuf f ic ien t .  I t  occurred f ive  days 

before Burley Gil l iam's t r i a l  was scheduled t o  begin. A t  t h a t  

time, Burley Gilliam requested t h a t  the  court remove h i s  

appointed attorneys from the case. Based upon h i s  responses i n  

the  course of a  ~ a r e t t a '  examination, h i s  attorney a t  t h a t  time 

made a  request for  an emergency competency evaluation. ( R .  174; 

 or purposes of comparison, i n  the competency hearing held i n  
the s t a t e  court proceeding reviewed i n  Wallace v. Kemp, 757 F .2d  
1102 (11th C i r .  1985), ten witnesses t e s t i f i e d  for  the defense, 
including three  psychia t r i s t s .  Seven witnesses wer cal led by the 
s t a t e .  In Strickland v. Francis, 738 F.2d  1542 (11th C i r .  1984), 
seven witnesses were cal led on behalf of the  defense, including a  
psychia t r i s t  and a  psychologist. The s t a t e  cal led seven 
witnesses. 

' ~ a r e t t a  v. California,  422 U . S .  806 (1975); see issue I1 i n f r a  
for additional f ac t s  concerning the  determination t h a t  
M r .  Gilliam would proceed p ro  - se .  



176). The prosecutor had no objection. ( R .  1 7 7 ) .  The court 

ordered an evaluation be done immediately, returnable the  next 

day. ( R .  1 7 7 ) .  The court appointed D r .  Leonard Haber ( R .  1 7 9 ) ,  

a  licensed c l i n i c a l  psychologist i n  the  State  of Florida ( R .  

185),  and ordered him t o  go t o  the j a i l  forthwith and examine M r .  

Gilliam. ( ~ . 1 8 0 ) .  The following day, January 23, 1985, 

D r .  Haber t e s t i f i e d  t h a t ,  on the preceeding evening, he had gone 

t o  the Dade County j a i l  and attempted t o  conduct a  competency 

evaluation on M r .  Gilliam. ( R .  185). D r .  Haber t e s t i f i e d  t h a t  

he was only able t o  speak with him for  " l e s s  than f ive  minutes" 

( R .  186) which i s  "not a  usual competency examination. "lo ( R .  

186). Nevertheless, D r .  Haber believed tha t  he was able t o  

render an opinion as  t o  M r .  Gil l iam's competency based upon the 

interact ion t h a t  he had with Gilliam, h i s  observations of M r .  

Gilliam in  the courtroom on the previous morning, and upon the 

competency examination he had performed pursuant t o  court order 

over a  year e a r l i e r ,  on November 8,  1983. ( R .  186-187). D r .  

Haber t e s t i f i e d :  

'O~he Eleventh Circui t  Court of Appeals i n  describing an adequate 
hearing on the issue of competency t o  stand t r i a l ,  r e l i ed  upon 
the  length and comprehensiveness of the  personal interview. In 
t h a t  case, "Each of three court-appointed psychia t r i s t s  examined 
Goode twice. D r .  Than's f i r s t  examination took about three and a  
ha l f  hours; h i s  second about two and a  half  hours. D r .  Haber' s 
f i r s t  examination was extensive, and h i s  second took about two 
hours. D r .  Wald a lso examined Goode twice and was sa t i s f i ed  t h a t  
he had adequate information upon which t o  base h i s  opinion." 
Goode v. Wainwright, 704 F.2d 593, 597 n.3 ( l t h  C i r .  1983). 



I n  my o p i n i o n ,  Your Honor, based  upon my 
e v a l u a t i o n s ,  p r e v i o u s  c o n t a c t  and c o n t a c t  w i t h  
d e f e n d a n t  l a s t  n i g h t ,  I b e l i e v e  t h a t  h e  i s  
competent  t o  s t a n d  t r i a l .  ( R .  1 8 7 ) .  

On cross examina t ion ,  D r .  Haber a d m i t t e d  t h a t  h e  had n o t  

performed a  comple te  competency examina t ion  on M r .  G i l l i a m  e i t h e r  

d u r i n g  t h e  p r e c e d i n g  evening or on  t h a t  morning ( R .  188), and h e  

f u r t h e r  a d m i t t e d  t h a t  h e  based  h i s  o p i n i o n  upon t h e  examina t ion  

h e  performed o v e r  a  y e a r  e a r l i e r  i n  November o f  1983. ( R .  187- 

188). 

D r .  Haber conceded t h a t  h e  d i d  n o t  know whether  c e r t a i n  

m e d i c a t i o n s  had been o r d e r e d  f o r  M r .  G i l l i a m  or whether  or n o t  h e  

was r e c e i v i n g  r e q u i r e d  medica t ion .  D r .  Haber acknowledged t h a t  

p h e n o b a r b i t a l  i s  a  m e d i c a t i o n  s o m e t i m e s  used t o  c o n t r o l  s e i z u r e s  

( R .  188) and t h a t  d i l a n t i n  i s  a  m e d i c a t i o n  f r e q u e n t l y  used t o  

c o n t r o l  s e i z u r e s .  ( R .  1 9 0 ) .  D r .  Haber t e s t i f i e d  t h a t  such  

m e d i c a t i o n s  might  e f f e c t  o n e ' s  competency. ( R .  1 9 0 ) .  The r e c o r d  

r e f l e c t s  t h a t  it i s  u n c o n t r o v e r t e d  t h a t  M r .  G i l l i a m  was r e l i a n t  

upon such m e d i c a t i o n  ( R .  230; 434; 589-90).  I n  f a c t ,  h e  had 

problems r e c e i v i n g  needed m e d i c a t i o n  and t h e  c o u r t  had on s e v e r a l  

o c c a s i o n s  o r d e r e d  t h e  j a i l  med ica l  s t a f f  and t h e  c o r r e c t i o n s  

o f f i c e r s  t o  p r o v i d e  him w i t h  such  m e d i c a t i o n .  ( R .  192;  276-77; 

314; 404-05; 434; 7 8 6 ) .  



The court was therefore aware tha t  D r .  Haber had been unable 

t o  perform a  proper competency e ~ a l u a t i o n , ' ~  t h a t  M r .  Gilliam was 

under medication t h a t  he sometimes d i d  not receive and t h a t  

D r .  Haber' s opinion concerning competency had been made without 

knowledge of e i the r  the prescribed medication or the f a c t  t h a t  

M r .  Gilliam had problems obtaining it. The court was a l so  aware 

from D r .  Haber's testimony, t h a t  such medication might a f f e c t  

competency. Despite t h i s  information, the  court fa i led  and 

refused t o  order a  proper evaluation. This was revers ible  e r ro r .  

I t  appears t h a t  the  c o u r t ' s  f a i lu re  t o  order a  proper 

evaluation was based upon a  misunderstanding of i t s  

responsibi l i ty  under applicable law. When defense counsel sought 

t o  inquire whether D r .  Haber knew whether or  not M r .  Gilliam was 

receiving the  required dosage of phenobarbital, the  court 

interrupted saying: 

The Court: ... I think you a re  get t ing a  
l i t t l e  b i t  beyond the purpose of t h i s  
inquiry. Now, the  record w i l l  r e f l e c t ,  and 
the  doctor t e s t i f i e d ,  t h a t  Burley Gilliam 
refused t o  be interviewed yesterday. I t  i s  

"For comparison purposes, i n  Goode v. Wainwright, 704 F.  2d 593 
(11th C i r .  1983), the  court found t h a t  Goode received an adequate 
hearing on the issue of competence where three court appointed 
psychia t r i s t s  (including D r .  ~ a b e r )  and one defense psychia t r i s t  
personally examined the defendant twice. Each read a t  l e a s t  the 
relevant pa r t s  of an exhaustive, 187-page report  on Goode's 
educational, psychological, fami l ia l ,  and criminal background, 
which was completed l e s s  than a  year before Goode's Florida 
t r i a l .  The psychia t r i s t s  were s a t i s f i e d  tha t  they had su f f i c i en t  
information t o  reach an opinion s t o  Goode's competence. Id .  a t  
597. 



o b v i o u s  why h e  i s  r e f u s i n g  t o  be i n t e r v i e w e d ,  
b e c a u s e  it i s  on t h e  e v e  o f  t r i a l .  

( R .  1 8 9 ) .  

I t  i s  c l e a r  from t h e  t r i a l  j u d g e ' s  s t a t e m e n t s  t h a t  h e  had  made up 

h i s  mind r e g a r d i n g  M r .  G i l l i a m ' s  competency w i t h o u t  t h e  b e n e f i t  

o f  t h e  f u l l  and comple te  e x a m i n a t i o n  r e q u i r e d  b y  l a w .  

I n  f a c t ,  t h e  t r i a l  c o u r t  seemed p r e d i s p o s e d  t o  t r e a t  a l l  o f  

M r .  G i l l i a m ' s  s t r a n g e  b e h a v i o r  as  cunn ing  w i t h o u t  i n q u i r y .  I t  

had  a p p a r e n t l y  d e c i d e d  e a r l y  on t h a t  M r .  G i l l i a m  w a s  f a k i n g ,  and 

a l l  i t s  r u l i n g s  on  mot ions  b y  s t a n d b y  c o u n s e l  f o r  e v a l u a t i o n  w e r e  

a p p a r e n t l y  d e n i e d  b a s e d  upon t h a t  a s sumpt ion .  U n f o r t u n a t e l y ,  t h e  

c o u r t  seemed t o  base i t s  c o n c l u s i o n  t h a t  M r .  G i l l i a m  w a s  a f r a u d  

on t h i n g s  l i k e  M r .  G i l l i a m ' s  s k i l l  a t  making h e a r s a y  o b j e c t i o n s  

( R .  1 1 2 2 ) ,  t h i n g s  which f a l l  w i t h i n  t h e  i m p e r m i s s i b l e  a r e a  

o u t l i n e d  i n  H i l l .  

Such matters c a n  be c o n s i d e r e d  i n  d e t e r m i n i n g  competence i n  

a P a t e  h e a r i n g ,  b u t  n o t  i n  deny ing  r e q u e s t s  t h a t  t h e  q u e s t i o n  o f  

competence be e x p l o r e d .  The f a c t  t h a t  s t r o n g  d r u g s  w e r e  b e i n g  

a d m i n i s t e r e d  b y  t h e  c o u r t ,  t h a t  no p s y c h i a t r i s t  had  examined M r .  

G i l l i a m ,  t h a t  t h e  o n l y  p s y c h o l o g i s t  who examined M r .  G i l l i a m  d i d  

n o t  know c r u c i a l  f a c t s  and had  n o t  made a f u l l  e v a l u a t i o n  s h o u l d  

h a v e  made t h e  c o u r t  more open t o  f u l l  i n q u i r y .  Given t h e  

i r r e v o c a b l e  f i n a l i t y  o f  t h e  s e n t e n c e  imposed, t h e r e  w a s  no e x c u s e  

f o r  f a i l i n g  t o  f u l l y  i n q u i r e  c o n c e r n i n g  M r .  G i l l  i a m '  s competence 

t o  s t a n d  t r i a l .  

J u s t  as i n  Gibson v .  S t a t e ,  474 So.2d 1183  l la. 1 9 8 5 ) ,  t h e  



court below committed the revers ible  e r ror  of finding the 

defendant competent by relying on past  medical reports  and the  

c o u r t ' s  own observations. 

A proper inquiry would have involved the appointment of 

competent psychia t r i s t s  t o  evaluate M r .  Gilliam and par t ic ipa te  

i n  an evidentiary hearing t o  determine i f  he i s  competent t o  

stand t r i a l .  Due process requires t h a t  appointed psychia t r i s t s  

render " tha t  level  of care,  s k i l l ,  and treatment which i s  

recognized by a  reasonably prudent similar  heal th  care provider 

as  being acceptable under similar  conditions and 

circumstances." Section 768.45(1) - Fla. - Sta t .  (1983). In 

psychiatry, a s  i n  other medical spec ia l t i e s ,  the standard of care 

i s  the national standard of care recognized among similar  

spec ia l i s t s ,  ra ther  than a  loca l  "communityM-based standard of 

care.  Section 768.45(2)(b) - Fla. - Sta t .  (1983). I t  i s  t h i s  

standard which D r .  Haber fa i led  t o  meet. 

F i r s t ,  the record r e f l e c t s  t ha t  D r .  Haber was a  c l i n i c a l  

pschologist and not a  psychia t r i s t .  ( R .  185).  The ins tan t  case 

i s  readi ly  dist inguishable from Ross v. Sta te ,  386 So.2d 1191 

(F la .  1980) in  which t h i s  court held t h a t  the  t r i a l  court did not 

abuse i t s  discret ion i n  f a i l i ng  t o  appoint a  psychia t r i s t  a f t e r  

the defendant was determined competent by a  psychologist. This 

court grounded i t s  decision i n  Ross on two factors ,  1) the  

psychologist unequivocably s ta ted h i s  opinion t h a t  Ross was 

competent and t e s t i f i e d  t h a t  h i s  opinion would not be a l tered 



even i f  h e  w e r e  t o l d  d e f e n d a n t  had  o r g a n i c  b r a i n  damage (386 

So.2d a t  1 1 9 6 ) ,  and 2 )  Ross d i d  n o t  p r e s e n t  any e v i d e n c e  which 

demons t ra t ed  a  need f o r  f u r t h e r  med ica l  e x a m i n a t i o n s .  386 So. 2d 

a t  1195.  

The i n s t a n t  c a s e  i s  more a k i n  t o  t h e  L o u i s i a n a  d e c i s i o n  o f  

S t a t e  v.  B e n n e t t ,  345 So.2d 1129 ( ~ a .  1977)  c o n s i d e r e d  by  t h i s  

c o u r t  i n  R o s s ,  s u p r a ,  a t  1196. H e r e ,  D r .  Haber was u n a b l e  t o  

conduc t  a f u l l  examina t ion ,  b u t  r a t h e r  r e l i e d  upon p r i o r  med ica l  

r e p o r t s  and " p r e v i o u s  c o n t a c t "  ( R .  1 8 7 )  as d i s a p p r o v e d  by  t h i s  

c o u r t  i n  Gibson v .  S t a t e ,  474 So.2d 1183 ( F l a .  1 9 8 5 ) .  

Because o f  h i s  i n a b i l i t y  t o  f u l l y  exam M r .  G i l l i a m ,  t h e  

p s y c h o l o g i s t  h e r e ,  u n l i k e  t h e  p s y c h o l o g i s t  i n  R o s s ,  s u p r a ,  was 

u n a b l e  t o  p r o v i d e  t h e  t r i a l  c o u r t  w i t h  a n  unequ ivoca l  o p i n i o n  as 

t o  competency. More o v e r ,  D r .  Haber conceded t h a t  h e  w a s  unaware 

t h a t  M r .  G i l l i a m  w a s  t a k i n g  p h e n o b a r b i t a l  and d i l a n t i n .  Tha t  may 

have  a l t e r e d  h i s  o p i n i o n  b e c a u s e  h e  a d m i t t e d  t h a t  t h o s e  

m e d i c a t i o n s  w e r e  used t o  c o n t r o l  s e i z u r e s  ( R .  188, 1 9 0 ) ,  and  

"might  a f f e c t  o n e ' s  competency."  ( R .  1 9 0 ) .  

Thus, t h e  t r i a l  c o u r t  abused  i t s  d i s c r e t i o n  i n  f a i l i n g  t o  

a p p o i n t  a  p s y c h i a t r i s t  t o  pe r fo rm t h e  n e c e s s a r y  t es t s  and 

e v a l u a t i o n  when M r .  G i l l i a m  p r e s e n t e d  i n f o r m a t i o n  which w a r r a n t e d  

more s o p h i s t i c a t e d  examina t ion .  C . f . ,  Ake v .  Oklahoma, 470 
b 

U.S. , 105 S .Ct .  1087, 84 L.Ed.2d 53 ( 1 9 8 5 ) .  

I n  t h e  c o n t e x t  o f  d i a g n o s i s ,  e x e r c i s e  o f  p r o p e r  " l e v e l  o f  

care, s k i l l ,  and t r e a t m e n t "  r e q u i r e s  a d h e r e n c e  t o  t h e  p r o c e d u r e s  



t h a t  a re  deemed necessary t o  render an accurate diagnosis. 

"[Nlot only m u s t  the  medical p rac t i t ioner  employ the  proper s k i l l  

and prudence when diagnosing the ailment of a  pa t ien t  but he or  

she must a lso  employ methods t h a t  are  recognized a s  necessary and 

customary by similar  health care providers a s  being acceptable 

under similar  conditions and circumstances. " 36 Fla . J u r .  2d, 

Medical Malpractice Section 9, 147 (1982). -- See a l so ,  Olschefsky 

v. Fischer, 123 So.2d 751 (Fla.  3d DCA 1960). Because the  below- 

standard evaluation of M r .  Gilliam resulted in  an erroneous 

diagnosis, the inquiry focuses upon the  acceptable methods of 

diagnosis of a  person presenting symptoms t h a t  include violent  

and an t i soc ia l  behavior. 

Competent psychiatr ic  spec ia l i s t s  doing complete evaluations 

seek not only t o  discover psychiatr ic  and psychological 

disorders,  but a l so  the existence of brain damage: 

Psychiat r is ts  have a  c lear  responsibi l i ty  t o  
search out organic causes of psychic 
dysfunction e i the r  through t h e i r  own 
examinations and workups or  by r e fe r r a l  t o  
competent spec ia l i s t s .  A s  we learn more and 
more about the  manner i n  which the  physical 
dysfunction produces psychological 
dysfunction, the  psychia t r i s t  assumes an 
increasing medical obligation t o  ascer ta in  
t h a t  the  p a t i e n t ' s  physical condition is  
thoroughly evaluated. 

S.  Halleck, Law i n  the  Practice of Psychiatry 66 (1980). 

Because of t h i s  widely accepted pr inciple ,  "only i n  the  absence 

of organic, psychotic, neurotic o r  i n t e l l ec tua l  impairment should 

the  pa t ien t  be ... categorized [as  suffering an t i soc ia l  



p e r s o n a l i t y  d i s o r d e r ]  J .  Kaplan and B. Sadock, Comprehensive 

Textbook o f  P s y c h i a t r y  1866 ( 4 t h  Ed. 1 9 8 5 ) .  A c a r e f u l  e v a l u a t i o n  

i n c l u d e s  t h e  a s s e s s m e n t  o f  med ica l  and o r g a n i c  f a c t o r s .  

The method o f  a s s e s s m e n t  must i n c l u d e  t h e  f o l l o w i n g ,  which 

D r .  Haber omit ted1 : 

( a )  An a c c u r a t e  med ica l  and social h i s t o r y  must be 

o b t a i n e d .  Because " [ i l t  i s  o f t e n  o n l y  from t h e  d e t a i l s  i n  t h e  

h i s t o r y  t h a t  o r g a n i c  d i s e a s e  may be a c c u r a t e l y  d i f f e r e n t i a t e d  

from f u n c t i o n a l  d i s o r d e r s  o r  from a t y p i c a l  l i f e l o n g  p a t t e r n s  o f  

b e h a v i o r , "  R. S t r u b  and F. Black ,  Organ ic  B r a i n  Syndromes 42 

( 1 9 8 1 ) ,  t h e  h i s t o r y  h a s  o f t e n  been c a l l e d  " t h e  s i n g l e  most 

v a l u a b l e  e l ement  t o  h e l p  t h e  c l i n i c i a n  r e a c h  an  a c c u r a t e  

d i a g n o s i s . "  Kaplan and Sadock, a t  837. See also,  J. McDonald, -- 
P s y c h i a t r y  and t h e  C r i m i n a l ,  102-03 (1958) ( emphas iz ing  t h e  

s i n g u l a r  impor tance  o f  a  " p a i n s t a k i n g  c l i n i c a l  h i s t o r y "  i n  o r d e r  

t o  d i f f e r e n t i a t e  an u n d e r l y i n g  s e i z u r e  d i s o r d e r  from a n  

a n t i s o c i a l  p e r s o n a l i t y  d i s o r d e r ) .  Among o t h e r  matters ,  the 

m e d i c a l  h i s t o r y  must  a s c e r t a i n  whether  t h e  p a t i e n t  e v e r  

e x p e r i e n c e d  s e r i o u s  head  i n j u r y ,  and  i f  so, whe the r  t h e  p a t i e n t ' s  

p e r s o n a l i t y  changed i n  t h e  wake o f  t h a t  i n j u r y .  See Kaplan and 

Sadock, a t  489, 877 ( e x p l a i n i n g  t h a t  t h e  o r g a n i c  p e r s o n a l i t y  

1 2 ~ h i s  Cour t  c o n s i d e r e d  a s i m i l a r  argument  i n  Ronnie L. J o n e s  v.  
S t a t e  o f  F l o r i d a ,  478 So.2d 347 ( F l a .  1985)  ( a  c a p i t a l  c a s e ) ,  and  
t h e  f o l l o w i n g  argument  c o n c e r n i n g  methods o f  a s s e s s m e n t  is  found 
i n  t h e  b r i e f  o f  a p p e l l a n t  i n  t h a t  case a l s o .  



syndrome " i s  characterized by a  marked change i n  personality tha t  

i s  a t t r ibu table  t o  some specif ic  organic factor ,"  which most 

commonly i s  a  closed head in jury) .  See a l so ,  Strub and Black, a t  -- 

(b)  Historical  data must be obtained not only from the 

pa t i en t ,  but from sources independent of the pat ient .  I t  i s  well 

recognized tha t  the pat ient  i s  often an unreliable data source 

for h i s  own medical and social  history.  "The past personal 

his tory i s  somewhat dis tor ted by the pa t i en t ' s  memory of events 

and by knowledge tha t  the pat ient  obtained from family 

members. " Kaplan and Sadock, a t  488. Accordingly, 

"retrospective f a l s i f i ca t ion ,  i n  which the pat ient  changes the 

reporting of past  events or  i s  select ive in  what i s  able t o  be 

remembered, i s  a  constant hazard of which the psychiatr is t  m u s t  

be aware." - Id .  Because of t h i s  phenomenon, 

I t  i s  impossible t o  base a  r e l i ab le  
reconstructive or  predictive opinion solely on 
an interview with the subject.  The thorough 
forensic c l in ic ian  seeks out additional 
information on the alleged offense and data on 
the subject ' s  previous ant isocial  behavior, 
together with general "his tor ical"  information 
on the defendant events or i s  select ive i n  
what i s  able t o  be remembered, i s  a  constant 
hazard of which the psychiatr is t  must be 
aware." - I d .  Because of t h i s  phenomenon, 

I t  i s  impossible t o  base a  re l iab le  
reconstructive or  predictive opinion solely on 
an interview with the subject.  The thorough 
forensic c l in ic ian  seeks out additional 
information on the alleged offense and data on 
the subject ' s  previous ant isocial  behavior, 
together with general "h is tor ica l"  information 
on the defendant, relevant medical and 



psychiatr ic  h i s tory ,  and per t inent  information 
i n  the  c l i n i c a l  and criminological 
l i t e r a t u r e .  To ver i fy  what the defendant 
t e l l s  him about these subjects  and t o  obtain 
information unknown t o  the defendant, the  
c l in i c i an  m u s t  consult,  and re ly  upon, sources 
other than the defendant. 

Bonnie and Slobogin, The Role of Mental Health Professionals i n  

the  Criminal Process: The Case for  Informed Speculation, 66 Va. 

L. Rev. 427 (1980). Accord Kaplan and Sadock, a t  550; American 

Psychiatric Association, "Report of the Task Force on the Role of 

Psychiatry i n  the  Sentencing Process," Issues i n  Forensic 

Psychiatry 202 (1984) ; Pollack, Psychiatric Consultation for the  

Court, 1 B u l l .  Am. Acad. Psych. & L. 267, 274 (1974); H.  

Davidson, Forensic Psychiatry 38-39 (2d Edition 1965). 

D r .  Haber did not seek relevant  data from sources other than 

M r .  Gilliam. He did not have time to .  

( c )  A thorough physical examination ( including 

neurological examination) m u s t  be conducted. See, e .g. ,  Kaplan 

and Sadock, a t  544, 837-38, and 964; McDonald, a t  48. Although 

psychia t r i s t s  may choose t o  have other physicians conduct the  

physical examination, Kaplan and Sadock, a t  544, psychia t r i s t s  

s t i l l  should be expected to  obtain deta i led 
medical h i s tory  and t o  use f u l l y  t h e i r  v isual ,  
auditory, and olfactory senses. Loss of s k i l l  
i n  palpation, percussion, and oscul ta t ion may 
be ju s t i f i ed ,  but loss  of s k i l l  i n  observation 
cannot be. I f  the  detection of nonverbal 
psychological cues i s  a  cardinal  pa r t  of the  
psychia t r i s t s '  function, the  detection of the 
indication of somatic i l l n e s s ,  subt le  as  well 
as  s t r ik ing ,  should a l so  be p a r t  of t h e i r  
function. 



Kaplan and Sadock, at 544. 

No such exam was conducted by Dr. Haber. 

(d) Appropriate diagnostic studies must be undertaken 

in light of the history. The psychiatric profession recognizes 

that psychological tests, CT scans, e1ectroencephalograms, and 

other diagnostic procedures, may be critical to determining the 

presence or absence of organic brain damage. Among the available 

diagnostic tests developed to detect such disorders -- 

neuropsychological test batteries -- have proven to be the most 
valid and reliable diagnostic instrument available. See Filskov 

and Goldstein, Diagnostic Validity of the Halstead-Reitan 

Neuropsychological Battery, 42 J. of Consulting and Clinical 

Psych. 382 (1974 ) ; Schreiber, Goldman, Kleinman, Goldfader, and 

Snow, The Relationship Between Independent Neuropsycholoyical and 

Neurological Detection and Localization of Cerebral Impairment, 

162 J. of Nervous and Mental Disease 360 (1976); J. McDonald, 

Psychiatry and the Criminal, 102-03 (1958). 

No neuropsychological testing was done by Dr. Haber. If it 

had been, Mr. Gilliam's epilepsy would have been found. In 

short, Dr. Haber conducted - no testing for organic brain damage. 

Dr. Haber's evaluation is unreliable, and Mr. Gilliam was denied 

his constitutional right to a fair trial because he was tried 

while incompetent to stand trial and the trial court failed to 

provide him with a proper Pate hearing for such determination. 



B. THE TRIAL COURT'S FAILURE TO ORDER A MENTAL COMPETENCY 
EVALUATION P R I O R  TO THE PENALTY HEARING OR AT LEAST P R I O R  TO 
IMPOSITION OF SENTENCE REQUIRES REVERSAL AND A NEW SENTENCING 
HEARING. 

Even i f  a  defendant i s  competent t o  stand t r i a l ,  the  issue 

of h i s  competence t o  par t ic ipa te  a t  other stages of the  criminal 

proceedings may a r i s e .  See Lane v. S ta te ,  388 So.2d 1022, 125 

 l la. 1980). I t  has long been recognized i n  Florida t h a t  " i f  a t  

any time while criminal proceedings a re  pending against a  person 

accused of crime, whether before o r  during o r  a f t e r  the  t r i a l ,  

the t r i a l  court ... has f a c t s  brought t o  i t s  a t ten t ion  which 

r a i s e  a  doubt of the sani ty  of the  Defendant, the  question should 

be s e t t l e d  before fur ther  s teps  a re  taken." Brown v. S ta te ,  245 

So.2d 68, 70  l la. 1971), modified on other grounds 408 U.S. 938. 

After the jury returned i t s  verdic t ,  standby defense counsel 

advised the  judge tha t  M r .  Gilliam wanted t o  address the  court 

against  the  advice of standby counsel, whereupon M r .  Gilliam to ld  

the  court:  

Burley Gilliam: I would l i k e  t o  waive t h i s  
pa r t  of the  t r i a l ,  Judge Mastos, and i f  it 
means death, give it t o  me. 

( R .  1065). 

A s  a  r e s u l t  of t h i s  behavior, as  well as  h i s  behavior during 

the preceeding four days, standby defense counsel again renewed 

h i s  request for  an emergency evaluation. ( R .  1065). The court  

denied the  request for  competency evaluation, and s ta ted:  

The Court: The Court f inds t h a t  a l l  times he has 
been competent but I don ' t  think M r .  Gilliam, t h a t  
you can waive. I don ' t  think t h i s  i s  one of those 
r igh t s .  



( R .  1 0 6 6 ) .  

B u r l e y  G i l l i a m  a rgued  w i t h  t'ne judge,  s t a t i n g :  "Judge ,  I p r e f e r  

d e a t h  o v e r  l i f e . "  ( R .  1066)  . 
A f t e r  some d i s c u s s i o n  between t h e  c o u r t  and Bur ley  G i l l i a m ,  

t h e  p r o s e c u t o r s  t o l d  t h e  c o u r t  t h a t  M r .  G i l l i a m  d i d  n o t  have  t h e  

r i g h t  t o  waive  t h e  a d v i s o r y  s e n t e n c i n g  h e a r i n g  b u t  t h a t  h e  s h o u l d  

be r e a d v i s e d  o f  h i s  r i g h t  t o  be r e p r e s e n t e d  by  c o u n s e l  b e c a u s e  

t h i s  i s  a s e p a r a t e  p roceed ing .  ( R .  1 0 6 7 ) .  

S tandby d e f e n s e  c o u n s e l  s u g g e s t e d  t h a t  s i n c e  t h e  c o u r t  w a s  

g i v i n g  t h e  S t a t e  an  h o u r  o r  two t o  g e t  t h e i r  w i t n e s s e s  t o  t h e  

p e n a l t y  p h a s e ,  t h a t  d u r i n g  t h a t  l u n c h  b r e a k  t h e  c o u r t  s h o u l d  

o r d e r  a d o c t o r  t o  e v a l u a t e  M r .  G i l l i a m .  ( R .  1 0 6 7 ) .  The c o u r t  

r e f u s e d  t o  o r d e r  a competency e v a l u a t i o n ,  i n  d i r e c t  v i o l a t i o n  o f  

F1a.R.Crim.P. 3.740, which r e q u i r e s  t h e  t r i a l  judge t o  -- 
" immedia te ly"  pos tpone  s e n t e n c i n g  and a p p o i n t  e x p e r t s  t o  examine 

t h e  d e f e n d a n t  i f  r e a s o n a b l e  grounds  e x i s t  t o  b e l i e v e  t h e  

d e f e n d a n t  i s  i n s a n e .  

R a t h e r ,  the c o u r t  a d v i s e d  M r .  G i l l i a m  t h a t  h e  had t h e  r i g h t  

t o  have  s t a n d b y  c o u n s e l  a c t u a l l y  r e p r e s e n t  him i n  t h e  p e n a l t y  

p h a s e .  M r .  G i l l i a m ,  however,  s t a t e d  t h a t  h e  wanted them 

d i s m i s s e d  from t h e  c a s e  and o u t  o f  t h e  cour t room a l t o g e t h e r .  ( R .  

1068-1069).  S tandby c o u n s e l  a sked  t o  be d i s c h a r g e d  ( R .  1 0 6 9 ) ,  

however,  t h e  c o u r t  r e f u s e d  and r e q u e s t e d  t h a t  t h e y  remain i n  t h e  

cour t room.  

Wi th in  t h e  h o u r  M r .  G i l l i a m  had a p p a r e n t l y  r a d i c a l l y  changed 



h i s  mind r e g a r d i n g  c o u n s e l .  A f t e r  the S t a t e  r e s t e d  i t s  c a s e  on  

p e n a l t y ,  M r .  G i l l i a m  a s k e d  f o r  a s i d e  b a r  s t a t i n g  t h a t  h i s  

s t a n d b y  a t t o r n e y  had  a mot ion  t h a t  B u r l e y  G i l l i a m  had  r e q u e s t e d  

h i m  t o  make. ( R .  1 0 9 1 ) .  S tandby c o u n s e l  a d v i s e d  the  judge t h a t  

a g a i n s t  t h e  a d v i c e  o f  b o t h  s t a n d b y  a t t o r n e y s ,  M r .  G i l l i a m  wanted 

t o  t a k e  t h e  s t a n d  and t e s t i f y .  R a t h e r  t h a n  removing t h e  j u r y  and 

c o n d u c t i n g  a f u l l  i n q u i r y  o f  M r .  G i l l i a m ,  as  r e q u e s t e d  b y  s t a n d b y  

c o u n s e l ,  the  c o u r t  i n q u i r e d  o f  M r .  G i l l i a m  a t  s i d e  b a r  as t o  

whe the r  o r  n o t  he w a s  v o l u n t a r i l y  t e s t i f y i n g .  ( R .  1092-1093).  

The f o l l o w i n g  i s  the f u l l  e x t e n t  o f  B u r l e y  G i l l i a m ' s  

t e s t i m o n y :  

Examinat ion  b e g i n s  b y  M r .  A d e l s t e i n :  
Q: B u r l e y ,  S t a t e  your  name. 
A:  B u r l e y  G i l l i a m ,  Jr .  
Q: How o l d  are you? 
A: T h i r t y - s i x .  
Q: Do you want t o  make a s t a t e m e n t  t o  t h i s  

j u r y ?  
A: Yes- I want  you t o  s e n t e n c e  m e  t o  

d e a t h .  That i s  w h a t  I want .  I d o n ' t  want 
t o  spend t h e  rest o f  my l i f e  i n  p r i s o n .  

Q: Is there a n y t h i n g  e lse  you would l i k e  t o  
s a y ?  

A: T h a t  i s  it. 
A d e l s t e i n :  I d o n ' t  h a v e  a n y  f u r t h e r  
q u e s t i o n i n g .  

( R .  1 0 9 6 ) .  

Upon the c o u r t ' s  q u e s t i o n i n g  as t o  whe the r  M r .  G i l l i a m  had  

a n y t h i n g  else,  M r .  G i l l i a m  began a r g u i n g  w i t h  the  judge r e g a r d i n g  

h i s  i n a b i l i t y  t o  c a l l  w i t n e s s e s  and a c u s i n g  t h e  judge ,  "You 

d e n i e d  m e  a l l  o f  t h e  w i t n e s s e s . "  ( R .  1 0 9 7 ) .  The c o u r t  d e n i e d  

M r .  G i l l i a m ' s  renewed mot ion  f o r  c o n t i n u a n c e  so tha t  he c o u l d  



c a l l  witnesses for  the sentencing hearing. ( R .  1097). 

Although the  prosecutor made a  closing argument, Burley 

Gilliam announced t h a t  he no argument fo r  the jury. ( R .  1103). 

A majority of the  jury, by vote of 1 2  t o  0, advised and 

recommended t o  the court t h a t  it impose the death penalty upon 

Burley Gilliam. ( R .  1111). 

After the court  dismissed the jury ( R .  1 1 1 2 ) ,  standby 

counsel again requested t h a t  p r ior  t o  sentencing, the  court have 

M r .  Gilliam evaluated both medically and psychiat r ical ly .  ( R .  

1 1 2 1 ) .  The court again denied t h a t  motion. ( R .  1 1 2 1 ) .  

J u s t  before the court ended i t s  lengthy explanation of i t s  

ruling,  the  judge noted t h a t  Burley Gilliam was smiling a t  the  

cour t .  ( R .  1124). Notwithstanding M r .  Gil l iam's c l ea r ly  

inappropriate behavior which showed a  lack of appreciation for  

the proceedings a t  hand, the  court d i d  not order any evaluation, 

but  ra ther  imposed the sentence of death i n  the e l e c t r i c  cha i r ,  

fo r  the f i r s t  degree murder charge, a s  well as sentencing him t o  

134 years in  the  s t a t e  peni tent iary  on the  count of sexual 

bat tery ,  t o  run concurrent with the death sentence. ( R .  1126- 

1 1 2 7 ) .  Upon the  prosecutor 's  advice on the  law, the  court  

changed the sentence on the sexual ba t te ry  count t o  l i f e  o r  40 

years. 

The court  based i t s  imposition of the death penalty upon 

finding three aggravating circumstances: (1) The cap i ta l  felony 

was committed while engaged i n  the commission of sexual ba t te ry  



$ 9 2 1 . 1 4 1 ( 5 ) ( d ) ,  F l o r i d a  S t a t u t e s ;  ( 2 )  M r .  G i l l i a m  had  been 

p r e v i o u s l y  c o n v i c t e d  o f  a n o t h e r  c a p i t a l  o f f e n s e  i n v o l v i n g  t h e  u s e  

o f  t h r e a t  o r  v i o l e n c e ,  p u r s u a n t  t o  $ 9 2 1 . 1 4 1 ( 5 ) ( b ) ,  F l o r i d a  

S t a t u t e s ;  and  ( 3 )  t h e  c a p i t a l  f e l o n y  w a s  e s p e c i a l l y  h e i n o u s ,  

a t r o c i o u s  o r  c r u e l  under  $ 9 2 1 . 1 4 1 ( 5 ) ( i ) ,  F l o r i d a  S t a t u t e s .  

A d e f e n d a n t  competent  t o  s t a n d  t r i a l  n o n e t h e l e s s  may become 

incompe ten t  f o l l o w i n g  h i s  c o n v i c t i o n  and b e f o r e  s e n t e n c i n g .  

Here,  no p e n e t r a t i n g  i n q u i r y  o c c u r r e d  w i t h  r e g a r d  t o  whether  

M r .  G i l l i a m  u n d e r s t o o d  the  n a t u r e  o f  t h e  s e n t e n c i n g  p r o c e e d i n g  o r  

whether  h e  had a comple te  comprehension o f  t h e  p o s s i b l e  outcome. 

M r .  G i l l i a m ' s  i n i t i a l  w a i v e r  o f  t h e  a d v i s o r y  j u r y  and 

despondent  r e q u e s t  f o r  t h e  d e a t h  p e n a l t y  s i g n a l e d  a b r e a k  down i n  

h i s  a b i l i t y  t o  u n d e r s t a n d  and r a t i o n a l l y  a p p r e c i a t e  t h e  n a t u r e  o f  

t h e  p r o c e e d i n g s .  S tandby c o u n s e l  r e q u e s t e d  a n  emergency 

competency e v a l u a t i o n  and s i n c e  t h e  t r i a l  had concluded on a 

F r i d a y ,  c o u n s e l  a s k e d  t h a t  t h e  s e n t e n c i n g  t a k e  p l a c e  on Monday, 

s o  t h a t  a men ta l  competencey examina t ion  c o u l d  be performed o v e r  

t h e  weekend. ( R .  1 0 6 5 ) .  But t h e  c o u r t  r e t o r t e d  t h a t :  

M r .  G i l l i a m  a t  a l l  t i m e s  h a s  been  c o n d u c t i n g  
h i m s e l f  as  a gent leman.  H e  h a s  n e v e r  been  
d i s r e s p e c t f u l  o f  t h e  c o u r t .  H e  h a s  had  no 
problem communicating w i t h  t h e  c o u r t .  

The c o u r t ,  i n  a n  e f f o r t  t o  g e t  t h e  c a s e  o v e r  w i t h  as  soon as 

p o s s i b l e  ( R .  1 0 6 6 ) ,  found t h a t  M r .  G i l l i a m  w a s  and had been  a t  

a l l  t i m e s  competent ,  and  r e f u s e d  t o  o r d e r  any e v a l u a t i o n  d e s p i t e  

M r .  G i l l i a m ' s  confused  and i r r a t i o n a l  b e h a v i o r .  The c o u r t  c o u l d  



a t  leas t  h a v e  had  a n  e x p e r t  examine M r .  G i l l i a m  d u r i n g  t h e  l u n c h  

r e c e s s  as  s u g g e s t e d  b y  s t a n d b y  c o u n s e l .  

When M r .  G i l l i a m  t o l d  t h e  judge t h a t  h e  d i d  n o t  i n t e n d  t o  

c a l l  any w i t n e s s e s  o r  t a l k  t o  t h e  j u r y ,  and h e  a sked  s t a n d b y  

c o u n s e l  d i s m i s s e d  from t h e  case and o u t  o f  t h e  cour t room ( R .  

1068-1069),  t h e  p r o s e c u t o r  s u g g e s t e d  t h a t  t h e  c o u r t  i n s t r u c t  M r .  

G i l l i a m  " a s  t o  what  t h e  p e n a l t y  p h a s e  i s  a l l  a b o u t  and what  h i s  

a l t e r n a t i v e s  are. ( R .  1 0 6 8 ) .  But  even s u c h  minimal  p r e c a u t i o n s  

were  n o t  t a k e n  b e c a u s e  t h e  judge r e l i e d  upon an  i n c o m p e t e n t ' s  

r e p r e s e n t a t i o n  t h a t  h e  under s tood :  

The Defendant :  I know what  it i s  a l l  a b o u t  s o  
l e t  u s  g e t  it o v e r .  I j u s t  want t o  wa ive  
t h i s .  

The Cour t :  F i n e .  What w e  w i l l  d o  t h e n ,  due  
t o  t h e  h o u r ,  it b e i n g  11:15 ... t a k e  t h e  j u r y  
t o  l u n c h  . . . and r e t u r n  a t  12: 30 t o  b e g i n  t h e  
s e n t e n c i n g  p h a s e .  

( R .  1 0 6 9 ) .  

Wi th in  t h e  h o u r ,  M r .  G i l l i a m  had  c o m p l e t e l y  changed h i s  

mind. H e  wanted t o  t e s t i f y  w i t h  t h e  a s s i s t a n c e  o f  s t a n d b y  

c o u n s e l .  Again,  a t  t h a t  p o i n t  and e s p e c i a l l y  a f t e r  M r .  G i l l i a m  

t e s t i f i e d  and a r g u e d  w i t h  t h e  judge,  a competency e v a l u a t i o n  

s h o u l d  have  been  o r d e r e d  and was n o t .  

I t  i s  clear t h a t  t h e  judge need n o t  o r d e r  a c l i n i c a l  

e x a m i n a t i o n  b e f o r e  s e n t e n c i n g ,  however ,  i n  t h e  a b s e n c e  o f  some 

e v i d e n c e  s u g g e s t i n g  incompetence .  Gray v .  S t a t e ,  310 So. 2d 320 

( F l a .  3d DCA 1 9 7 5 ) .  Where " r e a s o n a b l e  ground t o  b e l i e v e  t h a t  t h e  

d e f e n d a n t  may be incompe ten t  t o  be s e n t e n c e d , "  however,  t h e  c o u r t  



must set  a h e a r i n g  t o  d e t e r m i n e  t h e  i s s u e .  Rule  3.740. 

Upon d i s c h a r g i n g  t h e  a d v i s o r y  s e n t e n c i n g  j u r y ,  t h e  c o u r t ,  as 

r e q u i r e d  under  F1a.R.Crim.P. 3 . 7 1 0 ( a ) ,  a s k e d  whether  t h e r e  w a s  

a n y  l e g a l  r e a s o n  why s e n t e n c e  s h o u l d  n o t  be imposed on t h i s  

Defendant  a t  t h i s  t i m e ?  S tandby  d e f e n s e  c o u n s e l  responded:  

M r .  A d e l s t e i n :  Y e s .  You know. I t  i s  my 
p o s i t i o n  t h a t  M r .  G i l l i a m  h a s  been  incompe ten t  
n o t  o n l y  t o d a y  b u t  t h r o u g h o u t  t h e  e n t i r e  
p r o c e e d i n g s  and  I would a s k  Your Honor, p r i o r  
t o  s e n t e n c i n g ,  t o  once  a g a i n ,  t o  immedia te ly  
h a v e  a n  e v a l u a t i o n  done m e d i c a l l y  and 
p s y c h i a t r i c a l l y .  

The c o u r t  n o t e d  t h e  c o n t i n u i n g  o b j e c t i o n  ( R .  1121)  b u t  p roceeded  

t o  s e n t e n c e  M r .  G i l l i a m .  

A d e f e n d a n t  may n o t  be s e n t e n c e d  w h i l e  incompe ten t ,  P e r k i n s  

v .  Mayo, 92 So.2d 641, 644 ( F l a .  1 9 5 7 ) ;  S t a t e  ex  re1 D e e b  v .  

F a b i s i n s k i ,  111 F l a .  454, 152 So.  207 (1933)  r e h .  den.  156 So. 

261. When r e a s o n a b l e  g rounds  have  b e e n  r a i s e d  a s  t o  t h e  

d e f e n d a n t ' s  competence t o  be s e n t e n c e d ,  t h e  c o u r t  must i n q u i r e  

i n t o  t h e  i s s u e .  Wojtowicz v .  Un i t ed  S t a t e s ,  550 F.2d 786 (2d  

C i r .  1 9 7 7 ) ,  -- cert .  den .  431 U.S. 972. The i n q u i r y  s h o u l d  f o c u s  on  

whether  t h e  d e f e n d a n t  i s  " a b l e  m e a n i n g f u l l y  t o  e x e r c i s e  h i s  r i g h t  

o f  a l l o c u t i o n  o r  r a t i o n a l l y  comprehend t h e  n a t u r e  o f  t h e  

[ s e n t e n c i n g ]  p r o c e e d i n g s .  " Wojtowicz, s u p r a  a t  790. Under Rule  

3.740,  when t h e  c o u r t  h a s  r e a s o n a b l e  ground t o  b e l i e v e  t h a t  t h e  

d e f e n d a n t  may b e  incompe ten t  t o  be s e n t e n c e d ,  it must p o s t p o n e  

s e n t e n c i n g  and " immedia te ly  f i x  a t i m e  f o r  a h e a r i n g  t o  d e t e r m i n e  



the  defendant' s  mental condition. " Experts may be appointed t o  

examine the  defendant for  t h i s  purpose and t e s t i f y  a t  the  

hearing, and other evidence regarding the defendant's mental 

condition may be introduced as well.  

Reasonable grounds were raised concerning M r .  Gil l iam's 

competence t o  be sentenced. The court i t s e l f  noted tha t  Burley 

Gilliam was smiling inappropriately during the cour t '  s  

preliminary explai~ation t o  M r .  Gilliam as  t o  the  basis  for  the  

c o u r t ' s  soon t o  be imposed sentencing of death. The court  

colnmitted revers ible  e r ror  in f a i l i ng  t o  order a  competency 

evaluation of M r .  Gilliam before the sentencing proceedings or  

p r ior  t o  the pronouncement of sentence. 

C.  THE PROCEDURE FOLLOWED BY THE TRIAL J U D G E  I N  F A I L I N G  TO ORDER 
A PROPER EVALUATION OR CONDUCT A PATE HEARING WAS I N  DIRECT 
CONTRAVENTION TO FLORIDA'S RULES AND STATUTES. 

Where s t a t e  law requires a  hearing t o  determine competence 

when a  reasonable doubt e x i s t s  about the defendant 's competence, 

then the t r i a l  c o u r t ' s  f a i lu re  t o  make adequate formal inquiry 

r e s u l t s  i n  automatic reversal .  Drope v. Missouri, 420 U . S .  162 

(1975). 

Here F1a.R.Crim.P. 3.210(b) provides t h a t  " i f  before or  

during t r i a l "  the  court "has reasonable ground t o  believe t h a t  

the defendant i s  not mentally competent t o  stand t r i a l ,  the court  

sha l l  i:nrnediately enter  an order s e t t i ng  a  time for a  hearing t o  

determine the defendant' s  mental s t a t e .  " The committee note 

r e f l e c t s  t h a t  the  def in i t ion  of competence t o  stand t r i a l  i s  



t a k e n  v e r b a t i m  from Dusky v .  Un i t ed  S t a t e s ,  362 U.S. 402 

( 1 9 6 0 ) .  l3 T h e r e f o r e ,  under  Drope, s u p r a ,  a u t o m a t i c  r e v e r s a l  i s  

r e q u i r e d  h e r e  b a s e d  upon t h e  numerous g rounds  d e s c r i b e d  i n  t h e  

f o r e g o i n g  s u b s e c t i o n s .  

Rule 3.210 f u r t h e r  r e q u i r e s  t h a t  t h e  c o u r t  " s h a l l  o r d e r  t h e  

d e f e n d a n t  t o  be examined b y  no more t h a n  t h r e e  o r  fewer  t h a n  two 

e x p e r t s  p r i o r  t o  t h e  d a t e  o f  t h e  h e a r i n g . "  See  a l s o ,  $916.11,  

F l a .  S t a t .  H e r e  t h e  c o u r t  o n l y  a p p o i n t e d  one  e x p e r t ,  i n  d i r e c t  -- 

c o n t r a v e n t i o n  t o  t h i s  p r o v i s i o n .  

F u r t h e r ,  t h e  ~ l o r i d a  Ru les  o f  C r i m i n a l  P r o c e d u r e  r e q u i r e  

c e r t a i n  f a c t o r s  t o  be c o n s i d e r e d  i n  d e t e r m i n i n g  competency. 

F1a.R.Crim.P. 3.211 ( a )  (1) p r o v i d e s  t h e  f o l l o w i n g  minimum f a c t o r s  

which t h e  e x p e r t s  must  c o n s i d e r  and i n c l u d e  i n  t h e i r  r e p o r t s :  

(1) I n  c o r l s i d e r i n g  t h e  i s s u e  o f  competence t o  
s t a n d  t r i a l ,  t h e  examining e x p e r t s  s h o u l d  
c o n s i d e r  and i n c l u d e  i n  t h e i r  r e p o r t ,  b u t  are 
n o t  l i m i t e d  t o ,  a n  a n a l y s i s  o f  t h e  m e n t a l  
c o n d i t i o n  o f  t h e  d e f e n d a n t  as it a f f e c t s  e a c h  
o f  t h e  f o l l o w i n g  f a c t o r s  : 

( i )  D e f e n d a n t ' s  a p p r e c i a t i o n  o f  t h e  
c h a r g e s  ; 

(ii) D e f e n d a n t ' s  a p p r e c i a t i o n  o f  t h e  
r a n g e  and n a t u r e  o f  p o s s i b l e  p e n a l t i e s ;  

(iii) D e f e n d a n t ' s  u n d e r s t a n d i n g  o f  t h e  
a d v e r s a r y  n a t u r e  o f  t h e  l e g a l  p r o c e s s ;  

( i v )  D e f e n d a n t ' s  c a p a c i t y  t o  d i s c l o s e  t o  
a t t o r n e y  p e r t i n e n t  f a c t s  s u r r o u n d i n g  t h e  
a l l e g e d  o f f e n s e s ;  

( v )  D e f e n d a n t ' s  a b i l i t y  t o  re la te  t o  
a t t o r n e y  ; 

13see, S e c t i o n  916.12, F l a .  S t a t .  
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( v i )  D e f e n d a n t ' s  a b i l i t y  t o  assist 
a t t o r n e y  i n  p l a n n i n g  d e f e n s e ;  

( v i i )  D e f e n d a n t ' s  c a p a c i t y  t o  
r e a l i s t i c a l l y  c h a l l e n g e  p r o s e c u t i o n  w i t n e s s e s ;  

( v i i i )  Defendan t '  s a b i l i t y  t o  m a n i f e s t  
a p p r o p r i a t e  cour t room b e h a v i o r ;  

( i x )  D e f e n d a n t ' s  c a p a c i t y  t o  t e s t i f y  
r e l e v a n t l y ;  

( X I  D e f e n d a n t ' s  m o t i v a t i o n  t o  h e l p  
h i m s e l f  i n  t h e  l e g a l  p r o c e s s ;  

( x i )  D e f e n d a n t ' s  c a p a c i t y  t o  cope  w i t h  
t h e  stress o f  i n c a r c e r a t i o n  p r i o r  t o  t r i a l .  

I n  t h e  i n s t a n t  c a s e ,  t h e  c o u r t ' s  a p p o i n t e d  e x p e r t  o n l y  

c o n f e r r e d  w i t h  M r .  G i l l i a m  f o r  a b o u t  f i v e  ( 5 )  m i n u t e s  ( R .  1 8 6 )  

and h i s  w r i t t e n  r e p o r t  and  t e s t i m o n y  ( R .  185-88) were  j u s t  as  

c u r s o r y ,  w i t h o u t  c o n s i d e r a t i o n  o f  t h e  minimum f a c t o r s  r e q u i r e d  b y  

F1a.R.Crim.P. 3 .211 ( a )  (1). R e v e r s a l  i s  mandated where t h e  

w r i t t e n  r e p o r t  and t e s t i m o n y  o f  t h e  e x p e r t  a p p o i n t e d  p u r s u a n t  t o  

F1a.R.Crim.P. 3.210 r e v e a l  t h a t  h e  c o n c l u s i o n s  w e r e  n o t  b a s e d  on 

a c o n s i d e r a t i o n  o f  e a c h  o f  t h e  f a c t o r s  and t h e  r e p o r t  d i d  n o t  

c o n t a i n  a d i s c u s s i o n  o f  e a c h  o f  t h e  areas r e q u i r e d  by  

F1a.R.Crim.P. 3 2 a )  (1).  L i v i n g s t o n  v .  S t a t e ,  415 So.2d 872 

( F l a .  2d DCA 1 9 8 2 ) .  T h i s  i s  e s p e c i a l l y  i m p o r t a n t  i n  a c a s e  where 

t h e  answer t o  t h e  q u e s t i o n  o f  competency d e t e r m i n e s  whe the r  a 

p e r s o n  l i v e s  o r  d i e s .  

F i n a l l y ,  a t  t h e  p e n a l t y  p h a s e ,  t h e  t r i a l  c o u r t  a g a i n  

v i o l a t e d  n o t  o n l y  M r .  G i l l i a m '  s c o n s t i t u t i o n a l  r i g h t s ,  b u t  t h e  

r u l e s  g o v e r n i n g  t h e  c o n d u c t  o f  t h a t  c r i t i c a l  s t a g e  o f  t h e  t r i a l .  

F l o r i d a  Rule  o f  C r i m i n a l  P r o c e d u r e  3.740 p r o v i d e s  t h e  



p r o c e d u r e  t r i a l  c o u r t s  must f o l l o w  r e g a r d i n g  a  p o t e n t i a l l y  

incompetent  d e f e n d a n t  a t  t h e  t i m e  o f  sen tenc ing14 :  

Rule 3.740 p r o v i d e s :  

( a )  When t h e  c a u s e  a l l e g e d  f o r  n o t  
pronouncing s e n t e n c e  i s  i n s a n i t y ,  i f  t h e  Cour t  
h a s  r e a s o n a b l e  ground t o  b e l i e v e  t h a t  t h e  
d e f e n d a n t  i s  i n s a n e ,  it s h a l l  pos tpone  t h e  
pronouncement o f  s e n t e n c e  and s h a l l  
immedia te ly  f i x  a  t i m e  f o r  a  h e a r i n g  t o  
de te rmine  t h e  d e f e n d a n t  ' s menta l  c o n d i t i o n .  
The Cour t  may a p p o i n t  n o t  exceed ing  t h r e e  
d i s i n t e r e s t e d  q u a l i f i e d  e x p e r t s  t o  examine t h e  
d e f e n d a n t  and t e s t i f y  a t  t h e  h e a r i n g  a s  t o  h i s  
men ta l  c o n d i t i o n .  Other  e v i d e n c e  r e g a r d i n g  
t h e  d e f e n d a n t ' s  menta l  c o n d i t i o n  [nay b e  
i n t r o d u c e d  a t  t h e  h e a r i n g  by  e i t h e r  p a r t y .  

The d i s c u s s i o n  i n  s u b s e c t i o n  B, s u p r a ,  c l e a r l y  d e m o n s t r a t e s  

t h a t  r e a s o n a b l e  grounds  e x i s t e d  r e g a r d i n g  M r .  G i l l i a m ' s  men ta l  

i n c a p a c i t y  t o  w a r r a n t  t h e  postponement o f  t h e  h e a r i n g  and t h e  

appointment  o f  e x p e r t s  t o  examine M r .  G i l l i a m .  The r e q u i r e d  

postponement would n o t  i n  any way have  inconvenienced t h e  c o u r t  

o r  j u r o r s  because  t h e  v e r d i c t  was r e t u r n e d  j u s t  b e f o r e  l u n c h  on a  

F r i d a y .  S tandby d e f e n s e  c o u n s e l  r e q u e s t e d  t h a t  t h e  c o u r t  r e c e s s  

f o r  t h e  weekend and d i r e c t  a n  examinat ion  t o  b e  conducted o v e r  

1 4 ~ e f o r e  t h e  1977 amendments t o  t h e  F l o r i d a  Rules  o f  C r i m i n a l  
P rocedure ,  t h e  p r o c e d u r e  f o r  r a i s i n g  and d e t e r m i n i n g  t h e  i s s u e  o f  
competency a t  t h e  t i m e  o f  s e n t e n c i n g  was governed by  
Fla.R.Crim. P. 3.720 ( a )  and 3.740. The 1977 amendments combined 
t h e  p rocedure  f o r  a l l e g i n g  incompetence t o  s t a n d  t r i a l  and 
incompetence t o  be sen tenced  i n  Rule 3 . 2 1 0 ( a ) ,  b u t  t h e y  d i d  n o t  
r e p e a l  Rule 3.740. I n  1981, Rule 3.210 was amended t o  p r o v i d e  
once  a g a i n  o n l y  f o r  incompetency t o  s t a n d  t r i a l .  Rule 3.740 
a l o n e ,  t h e r e f o r e ,  p r o v i d e s  t h e  p rocedure  f o r  r a i s i n g  t h e  i s s u e  o f  
incompetency a t  t i m e  o f  s e n t e n c i n g .  



the  weekend, or  a t  a  minimum, t o  d i r ec t  an expert t o  examine M r .  

Gilliam during the  lunch break and hold a  Pate hearing. The 

t r i a l  judge denied those requests,  thus violat ing not only the 

Federal and Florida const i tu t ions  but a lso the  ru les  of procedure 

and s t a t e  s t a tu t e s .  

Reversal i s  required in  t h i s  case. The matter should be 

remanded with ins t ruct ions  tha t  M r .  Gilliam be properly examined 

and a  hearing on h i s  competency held pr ior  t o  retrying him. 



MR. GILLIAM D I D  NOT KNOWINGLY, VOLUNTARILY AND 
INTELLIGENTLY WAIVE HIS RIGHT TO BE 
REPRESENTED BY COUNSEL AT EITHER THE TRIAL OR 
SENTENCING HEARING,  AND THE COURT'S FAILURE TO 
ASCERTAIN HIS COMPETENCY VIOLATED HIS FIFTH, 
SIXTH, EIGHTH AND FOURTEENTH AMENDMENT RIGHTS. 

A. THE TRIAL COURT FAILED TO ASCERTAIN MR. GILLIAM'S COMPETENCY 
TO WAIVE COUNSEL AND/OR APPLIED THE WRONG TEST. 

A de fendan t  may b e  competent t o  s t a n d  t r i a l  and y e t  l a c k  

s u f f i c i e n t  competence t o  proceed wi thou t  counse l .  Massey v .  

Moore, 348 U.S. 105,  75 S.Ct. 145,  99 L.Ed. 135 (1954 ) ;  see 

Winick and D e M e o ,  Competence t o  Stand T r i a l  i n  F l o r i d a ,  35 Univ. 

o f  M i a m i  L. Rev. 31 (1980) .  

Although a  competent de fendan t  h a s  a  c o n s t i t u t i o n a l  r i g h t  t o  

waive t h e  r i g h t  t o  counse l  and conduct  h i s  own de fense ,  McKaskle 

v .  Wiggins, U.S. , 104 S.Ct.  944, 79 L.Ed.2d 122 (1984 ) ,  

r e h .  den. U.S. : F a r e t t a  v. C a l i f o r n i a ,  422 U.S. 806, 95 

S.Ct .  2525, 45 L.Ed.2d 562 (1975 ) ,  t h e  c o u r t  must conduct  an  

i n q u i r y  t o  ensu re  t h a t  t h e  waiver i s  knowing and vo lun t a ry ,  and,  

t h a t  t h e  de fendan t  i s  men ta l l y  competent t o  make t h e  d e c i s i o n .  

Massey V. Moore, supra:  Westbrook v .  Arizona,  384 U.S. 150, 86 

S.Ct .  1320, 16 L.Ed.2d 429 (1966) ;  Ausby v .  S t a t e ,  358 So.2d 562 

 l la. 1st DCA 1978 ) ,  cer t .  den.  365 So.2d 715, McCain v. S t a t e ,  

275 So.2d 596  l la. 2d DCA 1973) :  S t a t e  v .  Bauer, 245 N.W.2d 848, 

859 (Minn. 1976 ) .  

The s t anda rd  f o r  competence t o  waive counse l  i s  h i g h e r  t han  

t h a t  o f  competence t o  s t a n d  t r i a l .  Westbrook v. Arizona,  384 



U.S. 150, 86 S .Ct .  1320, 16 L.Ed.2d 429 (1966 ) ;  Uni ted  S t a t e s  ex 

r e l .  Konigsberg v.  Vincent ,  526 F.2d 131 (2d C i r .  1975 ) ,  c e r t .  

den.  426 U.S. 937; S i l t e n  & T u l l i s ,  Mental Competence i n  Cr iminal  

Proceedings ,  28 Hast .  L. J. 1053, 1065-72 (1977) . 
I n  Westbrook v .  Arizona,  s u p r a ,  t h e  Supreme Cour t  recognized 

a  d i s t i n c t i o n  between a  d e f e n d a n t ' s  menta l  competence t o  s t a n d  

t r i a l ,  and h i s  competency t o  waive h i s  r i g h t  t o  counse l  a t  

t r i a l .  The Cour t  over tu rned  a  c o n v i c t i o n  because  t h e  t r i a l  c o u r t  

f i n d i n g  t h a t  t h e  defendan t  was competent t o  a s s i s t  counse l  i n  h i s  

de f ense  d i d  no t  s u f f i c e  a s  a  f i n d i n g  t h a t  h e  was a l s o  competent 

t o  waive such a  fundamental c o n s t i t u t i o n a l  r i g h t  a s  t h e  r i g h t  t o  

t h e  a s s i s t a n c e  o f  counse l .  

Typ ica l l y ,  i . e . ,  where a  d e f e n d a n t ' s  menta l  c a p a c i t y  h a s  n o t  

been p l aced  i n  i s s u e ,  t h e  de t e rmina t i on  o f  t h e  v a l i d i t y  o f  t h e  

waiver  o f  counse l  by a  de fendan t  can be a s se s sed  w i th  an  

assumption t h a t  he  i s  men ta l l y  capab l e  o f  making impor tan t  

d e c i s i o n s  invo lved  i n  g i v i n g  up h i s  r i g h t  t o  counse l ,  f o r  

example, cross-examinat ion,  t r i a l  by ju ry  o r  h i s  p r i v i l e g e  

a g a i n s t  s e l f - i n c r i m i n a t i o n ,  once adequa t e ly  adv i sed .  

However, where a  q u e s t i o n  r ega rd ing  a  d e f e n d a n t ' s  menta l  

c a p a c i t y  h a s  a r i s e n  i n  a  c r i m i n a l  proceeding,  " i t  i s  l o g i c a l l y  

i n c o n s i s t e n t  t o  sugges t  t h a t  h i s  waiver  can  be examined by m e r e  

r e f e r e n c e  t o  t h o s e  c r i t e r i a  w e  examine i n  c a s e s  where t h e  

defendan t  i s  presumed competent ."  S i e l i n g  v. Eyman, 478 F.2d 211 

( 9 t h  C i r .  1973 ) .  



When t h e  q u e s t i o n  o f  a d e f e n d a n t ' s  l a c k  o f  
men ta l  c a p a c i t y  l u r k s  i n  t h e  background,  
however,  t h e  s a m e  i n q u i r y ,  w h i l e  s t i l l  
n e c e s s a r y ,  f a i l s  t o  c o m p l e t e l y  r e s o l v e  t h e  
q u e s t i o n  o f  whe the r  t h e  d e f e n d a n t  c a n  p r o p e r l y  
be s a i d  t o  have  had  a " r a t i o n a l ,  as  w e l l  a s  a 
f a c t u a l ,  u n d e r s t a n d i n g  [Dusky v .  U n i t e d  
S t a t e s ,  362 U.S. 42, 80 S .C t .  788, 4  L.Ed.2d 
824 ( 1 9 6 0 ) ;  S c h o e l l e r  v .  Dunbar, 423 F.2d 
1183,  1184 ( 9 t h  C i r .  1 9 7 0 ) l  t h a t  h e  w a s  g i v i n g  
up a c o n s t i t u t i o n a l  r i g h t .  Cf .  R e e s  v.  
Peyton ,  384 U.S. 312, 86  S.Ct .  150 ,  1 6  L.Ed.2d 
583 ( 1 9 6 6 ) .  

I d .  478 F.2d a t  214. - 

The Westbrook case, s u p r a ,  makes it p l a i n  t h a t  where a  

d e f e n d a n t ' s  competence h a s  been  p u t  i n  i s s u e  t h e  t r i a l  c o u r t  must  

l o o k  f u r t h e r  t h a n  t o  t h e  u s u a l  " o b j e c t i v e "  c r i t e r i a  o f  

d e t e r m i n i n g  t h e  adequacy o f  a c o n s t i t u t i o n a l  wa ive r .  I n  

Westbrook, a l t h o u g h  t h e  s t a t e  c o u r t  had  conc luded  a f t e r  a h e a r i n g  

t h a t  t h e  d e f e n d a n t  w a s  m e n t a l l y  competent  t o  s t a n d  t r i a l ,  t h e  

Uni t ed  S t a t e s  Supreme C o u r t  deemed it e s s e n t i a l  t h a t  a f u r t h e r  

" i n q u i r y  i n t o  t h e  i s s u e  o f  h i s  competence t o  waive  h i s  

c o n s t i t u t i o n a l  r i g h t  t o  t h e  a s s i s t a n c e  o f  c o u n s e l  ..." w a s  

r e q u i r e d .  384 U.S. a t  150,  86  S .C t .  a t  320. 

T h e r e f o r e ,  assuming arguendo t h a t  h e r e ,  a s  i n  Westbrook, t h e  

t r i a l  c o u r t ' s  d e t e r m i n a t i o n  t h a t  t h e  accused  w a s  competent  t o  

s t a n d  t r i a l  w a s  c o r r e c t ,  s u c h  a d e t e r m i n a t o n  w a s  i n a d e q u a t e  t o  

d e t e r m i n e  competency t o  waive a s s i s t a n c e  o f  c o u n s e l  b e c a u s e  it 

d i d  n o t  measure t h e  d e f e n d a n t ' s  c a p a c i t y  b y  a h i g h  enough 

s t a n d a r d .  



The Court did not elaborate on the standard in Westbrook, 

however, the degree of competency required to waive a 

constitutional right is that degree which enables him to make 

decisions of very serious import. Sieling v. Eyman, supra at 

215. 

The Ninth Circuit Court of Appeals, in Schoeller v. Dunbar, 

423 F.2d 1183, 1194 (9th Cir. 1970) has adopted the following 

A defendant is not competent to plead guilty 
if a mental illness has substantially impaired 
his ability to make a reasoned choice among 
the alternatives presented to him and to 
understand the nature of the consequences of 
his plea. 

In Rees v. Peyton, 384 U.S. 312, 86 S.Ct. 1505, 16 L.Ed.2d 

583 (1966), the Supreme Court addressed a closely related 

question regarding the standard by which to determine a 

defendant's competence to waive the filing of a petition for writ 

of certiorari. The Rees test applies with equal force to the 

present question of competency to waive assistance of counsel. 

That test is as follows: 

150ther courts have addressed the special circumstances of 
defendants whose mental capacity was impaired: United States v. 
Dougherty, 473 F.2d 1113, 1123 n. 13 (D.C. 1972); United States 
v. Davis, 365 F.2d 251 (6th Cir. 1966); Overholser v. DeMarcos 80 
U.S.App.D.C. 91, 149 F.2d 23, cert. denied, 325 U.S. 889, 65 
S.Ct. 1579, 89 L.Ed. 2002 (1945); Manson v. Pitchess, 317 F.Supp. 
816 (C.A. Cal. 1970); United States v. Davis, 260 F.Supp. 1009 
(E.D. Tenn. 1966). 



[Wlhether  [ t h e  d e f e n d a n t ]  h a s  t h e  c a p a c i t y  t o  
a p p r e c i a t e  h i s  p o s i t i o n  and make a r a t i o n a l  
c h o i c e  w i t h  r e s p e c t  t o  c o n t i n u i n g  o r  
abandoning  f u r t h e r  l i t i g a t i o n  o r  on t h e  o t h e r  
hand whe the r  h e  is  s u f f e r i n g  from a men ta l  
d i s e a s e ,  d i s o r d e r ,  o r  d e f e c t  which may 
s u b s t a n t i a l l y  a f fec t  h i s  c a p a c i t y  i n  t h e  
p r e m i s e s .  

R e e s  v.  Pey ton ,  384 U.S. 312, 314, 86 S . C t .  1505, 1506, 
1 6  L.Ed.2d 583 ( 1 9 6 6 ) .  

The U n i t e d  S t a t e s  C i r c u i t  Cour t  o f  Appeals  f o r  t h e  E l e v e n t h  

C i r c u i t ,  w h i l e  n o t  d e c i d i n g  whe the r  t h e  R e e s  t e s t  a p p l i e s  t o  t h e  

i s s u e  o f  competence t o  waive  c o u n s e l ,  conc luded  i n  Goode v .  

Wainwright ,  704 F.2d 593 ( 1 1 t h  C i r .  1 9 8 3 ) ,  t ha t  t h e  t r i a l  c o u r t  

m e t  t h a t  s t a n d a r d  assuming arguendo t h a t  the same s t a n d a r d  d o e s  

I n  the i n s t a n t  case, the f a c t s ,  as d e t a i l e d  i n  argument  I ,  

s u p r a ,  r e v e a l  t h a t  t h e  f i v e  minu te  examina t ion  and i n q u i r y  i n t o  

M r .  G i l l i a m ' s  competency w a s  n o t  d i r e c t e d  a t  s u c h  a l e v e l  o f  

competency as  con templa ted  i n  R e e s  o r  S i e l i n g .  Moreover,  when 

measured a g a i n s t  t h e  p e n e t r a t i n g  e x a m i n a t i o n  and i n q u i r y  

conduc ted  i n  ~ o o d e ' ~ ,  it i s  clear t h a t  t h e  d e t e r m i n a t i o n  o f  

competency h e r e  d i d  n o t  r e a c h  t h e  q u e s t i o n s  t o  a s c e r t a i n  M r .  

G i l l i a m ' s  competency t o  waive  c o u n s e l .  

The i n s u f f i c i e n c i e s  o f  t h e  e x a m i n a t i o n  and h e a r i n g  t o  

d e t e r m i n e  competency t o  s t a n d  t r i a l  are d e t a i l e d  i n  argument  I ,  

161n Goode v  Wainwright ,  404 F.2d 593, 597 n.  3  ( 1 1 t h  C i r .  1 9 8 3 ) :  
see argument  I ,  s u p r a .  



s u p r a .  I n  a d d i t i o n ,  a t  t h e  t i m e  o f  t h e  ~ a r e t t a l ' l  c o l l o q u y  t h e  

t r i a l  judge w a s  a d v i s e d  t h a t  M r .  G i l l i a m  w a s  i n  need o f  h i s  

m e d i c a t i o n .  

J u s t  b e f o r e  t h e  t r i a l  judge  began t h e  F a r e t t a  h e a r i n g ,  

s t a n d b y  d e f e n s e  c o u n s e l  a d v i s e d  t h e  c o u r t  t h a t  M r .  G i l l i a m  had  

n o t  r e c e i v e d  " h i s  r e q u i r e d  p h e n o b a r b i t a l  o r  d i l a n t i n  any  t i m e  

t h i s  morning and t h e  l a t e s t  t h a t  h e  i s  o r d e r e d  t o  r e c e i v e  t h a t ,  

a c c o r d i n g  t o  t h e  d o c t o r s ,  i s  10:OO o ' c l o c k . "  ( R .  1 9 2 ) .  

S tandby c o u n s e l  a d v i s e d  t h e  c o u r t  t h a t  M r .  G i l l i a m  u s u a l l y  

r e c e i v e s  h i s  m e d i c a t i o n  between 8:00 and 10:OO a . m .  ( R .  1 9 2 )  and 

s t a n d b y  c o u n s e l  p r o f f e r e d  t o  t h e  c o u r t  t h a t  b a s e d  upon h i s  

c o n v e r s a t i o n s  w i t h  M r .  G i l l i a m  d u r i n g  t h e  p r i o r  t e n  m i n u t e s  

s t a n d b y  c o u n s e l  w a s  o f  t h e  o p i n i o n  t h a t  t h e  l a c k  o f  t i m e l y  

m e d i c a t i o n  w a s  a f f e c t i n g  M r .  G i l l i a m ' s  competency. ( R .  1 9 2 ) .  

N o n e t h e l e s s ,  t h e  c o u r t  p roceeded  w i t h  t h e  F a r e t t a  h e a r i n g :  

The C o u r t :  A l l  r i g h t ,  M r .  G i l l i a m ,  how d o  w e  
s t a n d  a t  t h i s  p o i n t ?  T h i s  i s  now t h e  t h i r d  
day  o f  k i c k i n g  t h e  q u e s t i o n  a round .  

You have  i n d i c a t e d  t h a t  you wish  t h e s e  
a t t o r n e y s  be d i s c h a r g e d ,  and o f  c o u r s e  I h a v e  
t o l d  you -- 

The Defendant :  Judge  Mastos, I would l i k e  t o  
h a v e  my m e d i c a t i o n .  

The Cour t :  You w i l l  g e t  your  m e d i c a t i o n .  

The C o r r e c t i o n a l  O f f i c e r :  Your Honor, h e  w i l l  
be back  i n  a few m i n u t e s .  

1 7 ~ a r e t t a  v .  C a l i f o r n i a ,  422 U.S. 806 ( 1 9 7 5 ) .  
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The Court: Just answer my question, please. 

What is your position at this time, 
Mr. Gilliam, in regard to Mr. Adelstein and 
Mr. Surowiec representing you next Monday? 

The Defendant: None, none at all. 

The Court: All right. 

And of course you understand what has happened 
so far is tantamount to your right to self 
representation, and let me just advise you now 
on the record. 

How old are you again, Burley? 

(R. 193). 

Notwithstanding Mr. Gilliam's undisputed need for medication, 

specifically at that moment, the Court proceeded to advise 

Mr. Gilliam regarding the stages of the trial proceedings and the 

issues which would be unavailable for him to raise on appeal if 

he represented himself. (R. 192-197). During the course of this 

colloquy, Mr. Gilliain told the judge that he was not 

understanding "any of it" saying "I don't understand all these 

words you use." (R. 195). 

It cannot be held that Mr. Gilliam knowingly, intelligently, 

voluntarily waived his right to counsel since Mr. Gilliam had not 

received his required medication on the morning of the Faretta 

hearing, and the trial court was on notice that the medication, 

and/or irregularity in its administration to Mr. Gilliam, 

affected his competence and ability to understand the 

proceedings. Yet, the trial judge failed to have Mr. Gilliam 



examined o r  even  make i n q u i r y  i n t o  h i s  competency t o  wa ive  

c o u n s e l .  

The t r i a l  judge u t t e r l y  i g n o r e d  even  t h e  m o s t  r e a d i l y  

a p p a r e n t  s i g n s  t h a t  w a r r a n t e d  a closer i n q u i r y  i n t o  M r .  G i l l i a m ' s  

m e n t a l  a b i l i t y  t o  waive  t h e  a s s i s t a n c e  o f  c o u n s e l .  The t r i a l  

c o u r t  r e l i e d  upon t h e  wrong s t a n d a r d ,  t h a t  i s ,  t h e  t r i a l  judge ,  

i n  f i n d i n g  t h a t  M r .  G i l l i a m  would p roceed  p r o  - se a l s o  made a 

" f i n d i n g "  t h a t  M r .  G i l l i a m  w a s  competent  ( R .  2 0 4 ) .  The l a t t e r  

" f i n d i n g "  w a s  n o t  b a s e d  upon a n y  re l iab le  t e s t i m o n y  from a n  

e x p e r t ,  n o r  d i d  t h e  t r i a l  judge i n q u i r e  i n t o  M r .  G i l l i a m ' s  m e n t a l  

c a p a c i t y  t o  make a w a i v e r  o f  c o u n s e l .  

B. THE TRIAL COURT IMPROPERLY CONCLUDED THAT MR. GILLIAM HAD 
KNOWINGLY AND INTELLIGENTLY WAIVED HIS RIGHT TO COUNSEL. 

T h i s  s u b i s s u e  d i f f e r s  from t h e  i s s u e  o f  M r .  G i l l i a m ' s  

competence t o  wa ive  a s s i s t a n c e  o f  c o u n s e l ,  i n  t h a t  it f o c u s e s  on 

t h e  c i r c u m s t a n c e s  o f  t h e  w a i v e r  i t s e l f ,  assuming arguendo t h a t  

competency h a d  been  e s t a b l i s h e d .  

The U n i t e d  S t a t e s  Supreme C o u r t  h e l d  i n  F a r e t t a  v .  

C a l i f o r n i a ,  422 U.S. 806 ( 1 9 7 5 ) ,  t h a t  t h e r e  e x i s t s  a 

c o n s t i t u t i o n a l  r i g h t  t o  p r o c e e d  " p r o  sen : "The S i x t h  Amendment, 

when n a t u r a l l y  r e a d  [. . . ]  i m p l i e s  a r i g h t  o f  s e l f -  

r e p r e s e n t a t i o n . "  F a r e t t a ,  422 U.S. a t  821. A t r i a l  c o u r t  may 

n o t  f o r c e  unwanted c o u n s e l  on a n  a c c u s e d  as  " t h e  d e f e n s e  

p r e s e n t e d  i s  n o t  t h e  d e f e n s e  g u a r a n t e e d  him by t h e  C o n s t i t u t i o n ,  

f o r ,  i n  a v e r y  real  s e n s e ,  it i s  n o t  h i s  d e f e n s e . "  - I d .  

The c o n v e r s e  o f  t h e  c o n s t i t u t i o n a l  r i g h t  t o  s e l f -  



r e p r e s e n t a t i o n  i s  the r i g h t  t o  be r e p r e s e n t e d  b y  c o u n s e l .  Gideon  

v .  Wa inwr igh t ,  372 U.S. 335,  8 3  S .C t .  792,  9  L.Ed.2d 799 ( 1 9 6 3 ) ;  

J o h n s o n  v .  Zerbst, 304 U.S. 458,  58  S . C t .  1019 ,  82 L.Ed 1 4 6 1  

(19381 ,  which  r e q u i r e s  a knowing,  i n t e l l i g e n t ,  c o m p e t e n t  a n d  

v o l u n t a r y  r e l i n q u i s h m e n t  o r  w a i v e r  b y  the a c c u s e d  b e f o r e  he c a n  

proceed a t  a n y  c r i t i c a l  s t a g e  r o  se. The d e f e n d a n t  i n  a 

c r i m i n a l  case, t h e r e f o r e ,  has two  c o n t r a d i c t o r y  c o n s t i t u t i o n a l  

r i g h t s ,  1) the r i g h t  t o  demand a s s i s t a n c e  o f  c o u n s e l ,  a n d  2 )  the  

r i g h t  t o  i n s i s t  upon s e l f - r e p r e s e n t a t i o n  b y  w a i v i n g  the 

a s s i s t a n c e  o f  c o u n s e l .  

The F a r e t t a  i s s u e s  are  a d d r e s s e d  b y  a t w o - s t e p  process. 

F i r s t ,  the  c o u r t  m u s t  look t o  w h e t h e r  there has b e e n  a " c l e a r  and  

u n e q u i v o c a l  a s s e r t i o n "  o f  the r i g h t  t o  proceed pro - se (or s o m e  

c o n d u c t  amoun t ing  t o  a w a i v e r  o f  the  r i g h t  t o  c o u n s e l ) .  

I n  t h i s  i n s t a n t  case, M r .  G i l l i a m  d id  n o t  u n e q u i v o c a b l y  

assert  h i s  r i g h t  t o  r e p r e s e n t  h i m s e l f  a t  t r i a l .  Rather the C o u r t  

made a f i n d i n g  t h a t  "whe re  a d e f e n d a n t  c o n t i n u e s  t o  persis t  i n  

demanding t h a t  h i s  a p p o i n t e d  a t t o r n e y s  be d i s c h a r g e d  ... the  

s i t u a t i o n  i s  t a n t a m o u n t  t o  t ha t  which  e x i s t s  when a d e f e n d a n t  

seeks t o  r e p r e s e n t  h i m s e l f . "  ( R .  2 0 5 ) .  

The s e c o n d  i n q u i r y  u n d e r  F a r e t t a  i s  w h e t h e r  the t r i a l  j u d g e  

has d i s c h a r g e d  h is /her  p r o t e c t i v e  d u t y  t o  i n s u r e  t h a t  the  

c o n c o m i t a n t  w a i v e r  o f  c o u n s e l  i s  knowing,  i n t e l l i g e n t  a n d  

v o l u n t a r y  a n d  t h a t  t h e  d e f e n d a n t  i s  c o m p e t e n t  t o  make s u c h  a 

d e c i s i o n .  



An unequ ivoca l  a s s e r t i o n  o f  t h e  r i g h t  t o  p roceed  p r o  - se, 

b e i n g  i n  e f f e c t  a wa ive r  o f  t h e  r i g h t  t o  t h e  a s s i s t a n c e  t o  

c o u n s e l ,  i n v o k e s  t h e  p r o t e c t i v e  d u t y  o f  t h e  t r i a l  c o u r t  t o  

e v a l u a t e  t h e  wa ive r  o f  c o u n s e l  under  t h e  a n a l y s e s  a r t i c u l a t e d  i n  

Johnson v .  Z e r b s t ,  304 U.S. 458 ( 1 9 3 8 ) .  See  McQueen v .  

Blackburn ,  755 F.2d 1174,  1177 ( 5 t h  C i r .  1 9 8 5 ) .  I n  o r d e r  t o  

d i s c h a r g e  t h e  d u t y  o f  de te rmin ing  whether  t h e r e  i s  an  i n t e l l i g e n t  

and competent  w a i v e r  o f  c o u n s e l ,  " a  judge must  i n v e s t i g a t e  as  

l o n g  and as t h o r o u g h l y  as t h e  c i r c u m s t a n c e s  o f  t h e  c a s e  ... 
demand." Van Moltke v.  G i l l i e s ,  332 U.S. 708, 723-724 ( 1 9 4 8 ) .  

 e ere r o u t i n e  i n q u i r y  b y  t r i a l  judge n o t  s u f f i c i e n t  t o  d i s c h a r g e  

d u t y  o f  d e t e r m i n i n g  a v a l i d  wa ive r  b e f o r e  a p l e a  o f  g u i l t y . )  

F a r e t t a ,  422 U.S. a t  835. Van Moltke f l u s h e d  o u t  some o f  t h e  

e l e m e n t s  o f  a n  i n t e l l i g e n t  and competent  waiver :  

To b e  v a l i d ,  s u c h  wa ive r  must b e  made w i t h  a n  
a p p r e h e n s i o n  o f  t h e  n a t u r e  o f  t h e  c h a r g e s ,  t h e  
s t a t u t o r y  o f f e n s e s  i n c l u d e d  w i t h i n  them, t h e  
r a n g e  o f  a l l o w a b l e  punishments  t h e r e u n d e r ,  
p o s s i b l e  d e f e n s e s  t o  t h e  c h a r g e s  and 
c i r c u m s t a n c e s  on  m i t i g a t i o n  t h e r e o f ,  and a l l  
o t h e r  f a c t s  e s s e n t i a l  t o  a  b r o a d  u n d e r s t a n d i n g  
o f  t h e  whole m a t t e r .  A judge c a n  make c e r t a i n  
t h a t  a n  a c c u s e d ' s  p r o f e s s e d  waiver  o f  c o u n s e l  
i s  u n d e r s t a n d i n g l y  and w i s e l y  made o n l y  from a 
p e n e t r a t i n g  and comprehensive examina t ion  o f  
a l l  t h e  c i r c u m s t a n c e s .  

Van Moltke,  332 U.S. a t  424. 

I f  a n  accused  i s  t o  p roceed  pro - se, t h e  c o u r t  must conduc t  a 

h e a r i n g  t o  i n s u r e  t h a t  t h e  wa ive r  o f  t h e  r i g h t  t o  c o u n s e l  i s  

v a l i d  and t h a t  t h e  d e f e n d a n t  i s  f u l l y  aware o f  t h e  c h a r g e s  and 

d i s a d v a n t a g e s  o f  p r o c e e d i n g  w i t h o u t  c o u n s e l .  Rau le r son  v .  



Wainwright ,  732 F.2d 803,  808 ( 1 1 t h  C i r .  1 9 8 4 ) .  

Under Van Moltke,  s u p r a ,  t h e  d e f e n d a n t  must  have  " a  b r o a d  

u n d e r s t a n d i n g  o f  t h e  m a t t e r "  t h a t  h e  f a c e s ,  and  t h e  p e n e t r a t i n g  

i n q u i r y  s h o u l d  uncover  s u s p i c i o n s  a b o u t  m e n t a l  c o n d i t i o n s  

p r e v e n t i n g  such  a n  u n d e r s t a n d i n g .  H e r e ,  M r .  G i l l i a m  d i d  n o t  

unequ ivocab ly  r e q u e s t  t o  r e p r e s e n t  h i m s e l f .  M r .  G i l l i a m  a d v i s e d  

t h e  c o u r t  t h a t  h e  wanted t o  be r e p r e s e n t e d  by  c o u n s e l ,  b u t  h i s  

c o u r t  a p p o i n t e d  a t t o r n e y s  r e f u s e d  t o  l e t  him l o o k  a t  m e d i c a l  

r e p o r t s ,  d e p o s i t i o n s  and o t h e r  l e g a l  materials .  

Although t h e  c o u r t  e x p l a i n e d  t o  M r .  G i l l i a m  t h a t  t h e  

a t t o r n e y s  a v a i l a b l e  t o  him w e r e  e x c e l l e n t  l a w y e r s ,  M r .  G i l l i a m  

b e l i e v e d  t h a t  e a c h  o f  t h e  a t t o r n e y s  w a s ,  i n  h i s  own way, 

s a b o t a g i n g  h i s  d e f e n s e  o r  o t h e r w i s e  n o t  a c t i n g  i n  h i s  best 

i n t e r e s t .  The c o u r t  r e f u s e d ,  o v e r  d e f e n s e  r e q u e s t s ,  t o  o r d e r  

e x p e r t s  t o  e v a l u a t e  M r .  G i l l i a m  t o  a s c e r t a i n  whether  h e  w a s  

competent .  R a t h e r ,  t h e  c o u r t  i n t e r p r e t e d  h i s  b e h a v i o r  as  

d e l i b e r a t e  and o b s t r u c t i v e .  The Cour t  made a " f i n d i n g "  t h a t  M r .  

G i l l i a m  w a s  competent ,  however,  t h e  C o u r t ' s  f i n d i n g  i s  w i t h o u t  

v a l u e  b e c a u s e  it w a s  n o t  b a s e d  upon e x p e r t  e v a l u a t i o n  n o r  w a s  a 

h e a r i n g  conduc ted .  

Throughout t h e  t r i a l ,  many s i t u a t i o n s  a r o s e  when t h e  c o u r t  

d e n i e d  M r .  G i l l i a m '  s r e q u e s t s ;  f o r  example,  f o r  d i s c o v e r y  o r  f o r  

appo in tmen t  o f  a n  i n v e s t i g a t o r  ( R .  589-590),  o n  t h e  basis  t h a t  h e  

h a d  waived c e r t a i n  r i g h t s  b y  r e p r e s e n t i n g  h i m s e l f .  ( R .  855- 

8 5 6 ) .  On e a c h  o f  t h e s e  o c c a s i o n s ,  t h e  c o u r t  t o l d  M r .  G i l l i a m  



t h a t  he had advised him during the  Faret ta hearing tha t  he would 

lose cer ta in  r igh t s  by representing himself. M r .  Gilliam 

ins i s ted  t h a t  he d i d  not remember being so advised. ( R .  972). 

That Burley Gilliam d i d  not understand the  basic roles  

played by the judge, prosecutor and jury was perhaps best  

i l l u s t r a t e d  during the testimony of D r .  Roa, the  medical 

examiner. ( R .  933-937). Certain photographs of the  decedent 

were arranged on an easel .  Furniture was moved so tha t  the  jury 

could view the  exhibi ts  without get t ing out of t h e i r  s ea t s .  A s  a  

r e s u l t ,  the t r i a l  judge suggested t h a t  M r .  Gilliam, as  well a s  

standby counsel, move t o  the other s ide  of the  courtroom during 

t h i s  testimony fo r  viewing purposes. M r .  Gilliam objected t o  

standby counsel moving. ( R .  936). After the judge overruled h i s  

objections and directed standby counsel t o  move, M r .  Gilliam 

requested t h a t  one side of the  courtroom spectators a l so  move 

because he believed it was necessary for  "the whole court t o  see 

what i s  happening." ( R .  937). 

M r .  Gilliam was i n i t i a l l y  represented by A r t  Koch, a s s i s t an t  

public defender. Both M r .  Gilliam and the  a s s i s t an t  public 

defender expressed concern on several occasions t o  the court 

regarding t h e i r  i nab i l i t y  t o  cooperate with each other.  

M r .  Koc~ ,  on several occasions, advised the court t h a t  i n  h i s  

professional opinion the  defense of M r .  Gil l iam's case should 

proceed on the defense of insanity,  however, M r .  Gilliam was not 

cooperating or  allowing M r .  Koch t o  proceed. 



The prosecutor advised the court t h a t  it was h i s  opinion 

t h a t  i f  M r .  Koch was allowed t o  represent M r .  Gilliam, and 

M r .  Gilliam was convicted, t h a t  it would take "only a cursory 

reading t o  determine t h a t  the  man d i d n ' t  ge t  representation" and 

the case would be reversed. (Supp. R. 66).  And l a t e r ,  the 

prosecutor advised the  court t h a t  "Sta te  doesn' t  want t o  proceed 

t o  t r i a l  i f  there  i s  any poss ib i l i t y  t h a t  the defendant i s  not 

going t o  ge t  a f a i r  t r i a l  (Supp. R. 64) ,  thereby recommending 

t h a t  the court allow M r .  Koch t o  withdraw. 

When M r .  Koch i n i t i a l l y  moved for  leave t o  withdraw, the 

court queried M r .  Gilliam regarding h i s  des i re  and a b i l i t y  t o  

represent himself i f  the court did allow M r .  Koch t o  withdraw. 

M r .  Gilliam told  the judge t h a t  he had a ninth grade education 

and the judge responded: 

The Court: Ninth grade. Well, I don ' t  think 
jus t  on t h a t  alone t h a t  you're exactly ready 
t o  s t a r t  t rying a case. Do you? 

The Defendant: No. 

The Court: Well, so t h a t  option is out .  

After fur ther  inquiry, the court concluded the hearing by 

s ta t ing :  

The Court: I'm s a t i s f i e d  t h a t  he i s  not 
qual i f ied t o  represent himself. 

M r .  Gil l iam's main complaint about M r .  Koch was t h a t  the 

attorney was not allowing M r .  Gilliam t o  par t ic ipa te  i n  h i s  own 



defense, spec i f ica l ly ,  M r .  Gilliam was not being provided with 

copies of depositions and other pleadings and reports .  M r .  Koch 

confirmed on the record t h a t  he had a personal policy of not 

allowing ce r t a in  materials  t o  be retained by h i s  c l i e n t s  while i n  

the j a i l .  

The court then appointed Stuar t  Adelstein and William 

Surowiec t o  represent M r .  Gilliam as special  a s s i s t an t  public 

defenders. One week before t r i a l .  M r .  Adelstein advised the 

court t h a t  M r .  Gilliam wanted both appointed at torneys t o  be 

removed from h i s  case. ( R .  152) .  M r .  Gilliam told  the court  

t h a t  these attorneys did not provide him with h i s  t r i a l  materials  

e i t h e r ,  pa r t i cu la r ly  regarding the sentencing phase of the 

t r i a l .  ( R .  153-154). M r .  Adelstein confirmed t h a t  he did not 

want t o  give M r .  Gilliam the medical records. ( R .  170).  

M r .  Gilliam told  the  court t h a t  he wanted an at torney t o  

represent him, but not M r .  Adelstein or Surowiec. ( R .  1 7 1 ) .  When 

the  court gave him only two choices, t h a t  i s ,  he w i l l  be 

represented Adel s t e in  and Surowiec or he w i l l  represent himself,  

M r .  Gilliam said: " I  f ee l  it w i l l  be myself." ( R .  1 7 1 ) .  

The court on several occasions asked M r .  Gilliam whether he 

f e l t  he was capable of trying a case and M r .  Gilliam replied 

"no." ( R .  171 -172 ) .  

M r .  Gil l iam's d i s sa t i s f ac t ion  with a l l  of h i s  court 

appointed lawyers i s  well-founded i n  t h a t  they refused t o  allow 

him access t o  h i s  f i l e .  I t  was not t h a t  M r .  Gilliam preferred t o  



proceed pro - se,  ra ther ,  he merely wanted t o  par t ic ipa te  i n  h i s  

defense. The court ,  however, repeatedly chided M r .  Gilliam 

regarding h i s  foolishness i n  f i r i n g  h i s  lawyers. ( R .  401-402; 

Four days before t r i a l ,  the  court allowed M r .  Adelstein and 

M r .  Surowiec t o  withdraw as counsel of record and ordered them t o  

remain t o  serve i n  the capacity of standby counsel while 

M r .  Gilliam represented himself p r o  se.  - 

From the t r i a l  judge's many statements, made sole ly  for  the 

purposes of the record, it i s  apparent, the t r i a l  court was not 

comfortable with i t s  decision t o  allow M r .  Gilliam t o  represent 

himself. B u t  the  court used M r .  Gilliam as  an example t o  other 

defendants awaiting t r i a l  t h a t  the court would make each and 

every one of them go t o  t r i a l ,  whether or  not they were 

prepared. The court bes t  explained i t s  motives, f i r s t  t o  the 

jury a f t e r  the advisory sentence had been announced: 

The Court: I had t o  make a  decision, and 
based on the law available t o  me, the Court 
came t o  a  conclusion t h a t  the f i r ing  of 
lawyers again and again pr ior  t o  t r i a l  was 
tantamount t o  a  request t o  represent yourself.  

There i s  a  message here t o  be sent  t o  those 
who care t o  l i s t e n ,  t o  those who may be 
incarcerated or awaiting t r i a l ,  t h a t  
ultimately you a re  going t o  t r i a l .  I f  the 
best  resources of the system are available and 
you don' t want t o  a ~ a i l ~ ~ o u r s e l f  of them, then 
you can twis t  i n  the wind l i k e  you saw here 
t h i s  week. [~mphasis  added.] 

( R .  1116). 



And t h e  C o u r t  f u r t h e r  e x p l a i n e d  it t o  M r .  G i l l i a m  d u r i n g  

s e n t e n c i n g :  

The Cour t :  . . . [ I l t  w a s  o b v i o u s ,  s i r ,  t h a t  
you d i d n ' t  want t o  go  t o  t r i a l ,  and I pushed 
you t o  t r i a l  f o r  a good r e a s o n ,  s i r ,  and I 
want t h i s  i n  t h e  r e c o r d  f o r  t h e  b e n e f i t  o f  t h e  
Supreme C o u r t .  I f  I d i d n ' t  push  t o  t r i a l ,  
M r .  G i l l i a n ,  t h e  way I d i d ,  t h i s  case n e v e r  
would h a v e  gone t o  t r i a l  and a whole bunch o f  
j a i l h o u s e  l a w y e r s  across t h e  s t ree t  would have  
a d o p t e d  t h e  s a m e  k i n d  o f  t ac t i cs  and their  
cases would neve r  g e t  t r i e d  e i t h e r ,  so t h e r e  
was a g r e a t  d e a l  i n v o l v e d  h e r e  and it i n v o l v e d  
t h e  f u t u r e  and t h e  i n t e s r i t v  o f  t h e  system. 

4 4 * 
LEmphasis added. ]  

( R .  1 1 2 4 ) .  

I t  i s  clear t h a t  t h e  c o u r t ' s  p r i m a r y  c o n c e r n  w a s  t o  move 

t h i s  case t o  t r i a l  r e g a r d l e s s  o f  t h e  due  process i m p l i c a t i o n s .  

The C o u r t  knew from t h e  o u t s e t  t h a t  M r .  G i l l i a m  would " t w i s t  i n  

t h e  wind" ( R .  1116)  r e p r e s e n t i n g  h i m s e l f  and t h e  C o u r t  g u a r a n t e e d  

t h a t  r e s u l t  b y  r e f u s i n g  t o  g r a n t  M r .  G i l l i a m  a c o n t i n u a n c e  t o  

p r e p a r e  f o r  t r i a l .  

C. THE T R I A L  COURT ERRED I N  FAILING TO ASCERTAIN WHETHER MR. 
G I L L I A M  KNOWINGLY AND VOLUNTARILY WAIVED COUNSEL FOR THE 
PENALTY PHASE, OR I F  HE WAS COMPETENT TO DO SO. 

By t h e  t i m e  o f  t h e  a d v i s o r y  s e n t e n c i n g  proceedng,  t h e  c o u r t  

w a s  m e r e l y  g o i n g  t h r o u g h  t h e  mot ions  t o  "push t o  t r i a l "  ( R .  1124)  

t o  make a n  example o f  B u r l e y  G i l l i a m .  The p e n a l t y  p h a s e  o f  a 

c a p i t a l  t r i a l  i s  a " c r i t i c a l  s t a g e . "  P r o f f i t t  v .  Wainwright ,  706 

F.2d 311 ( 1 1 t h  C i r .  1 9 8 3 ) ,  cer t .  d e n i e d ,  U.S. , 104  S .Ct .  



The t r i a l  judge u t t e r l y  f a i l e d  t o  conduc t  a  h e a r i n g  a s  t o  

whether  M r .  G i l l i a m  knowingly,  i n t e l l i g e n t l y  and v o l u n t a r i l y  

waived h i s  r i g h t  t o  r e p r e s e n t a t i o n  d u r i n g  t h e  p e n a l t y  p h a s e ,  o r  

whether  h e  was competent  t o  d o  so. 

The p r o s e c u t o r  r e q u e s t e d  t h a t  t h e  t r i a l  judge " r e - a d v i s e  him 

o f  h i s  r i g h t  t o  c o u n s e l "  f o r  t h i s  s e p a r a t e  p e n a l t y  p r o c e e d i n g .  

( R .  1 0 6 7 ) .  N o t w i t h s t a n d i n g  t h e  r e q u e s t  from t h e  s t a t e ,  t h e  t r i a l  

judge  d i d  n o t  c o n d u c t  a p r o b i n g  i n q u i r y  i n t o  whether  M r .  G i l l i a m  

knowingly,  v o l u n t a r i l y  o r  c o m p e t e n t l y  waived c o u n s e l .  The Cour t  

m e r e l y  "assumed" ( R .  1068)  t h a t  M r .  G i l l i a m  waived c o u n s e l :  

The Cour t :  . . . You h a v e  t h e  r i g h t  t o  have  
M r .  A d e l s t e i n  o r  M r .  Surowiec r e p r e s e n t  you i n  
t h i s  case and I assume b y  s h a k i n g  your  head 
no, you d o  n o t  want them t o  r e p r e s e n t  you. Is 
t h a t  c o r r e c t ?  I n  o t h e r  words,  you want t o  g o  
on t h e  way you h a v e  been  w i t h  them j u s t  b e i n g  
s t a n d b y  c o u n s e l  and -- 
The Defendant :  I want them d i s m i s s e d  from t h e  
c a s e  r i g h t  now ... 

I know what it i s  a l l  a b o u t  so l e t  u s  g e t  it 
o v e r .  I j u s t  want  t o  waive  t h i s .  

The Cour t :  F i n e  ... 

The c o u r t  d e n i e d  s t a n d b y  c o u n s e l ' s  r e q u e s t  f o r  competency 

e v a l u a t i o n  ( R .  1067; 1121)  a t  t h e  t i m e  o f  t h e  s e n t e n c i n g  h e a r i n g ,  

s o  t h e  c o u r t  had  no way o f  a s c e r t a i n i n g  whether  M r .  G i l l i a m  made 

a knowing and competent  wa ive r  o f  c o u n s e l  a t  t h e  p e n a l t y  phase .  

Waiver o f  fundamenta l  c o n s t i t u t i o n a l  r i g h t s  c a n n o t  be presumed 



from a record without inquiry. Johnson v. Zerbst, 304 U. S. 358 

(1938). 

Here there has not been a reliable determination that Burley 

Gilliam was competent to waive his right to representation by 

counsel at trial and there was no determination with regard to 

the penalty phase. This court must remand for a new trial or, at 

least, a new sentencing hearing. 



THE TRIAL COURT COMMITTED REVERSIBLE ERROR I N  
THE CONDUCT OF THE J U R Y  SELECTION PROCESS. 

A.  THE COURT ERRED I N  PREVENTING MR. GILLIAM FROM EXERCISING 
PEREMPTORY CHALLENGES TO POTENTIAL JURORS PRIOR TO THE 
ADMINISTRATION OF THE OATH. 

T h i s  c o u r t  announced i n  R i v e r s  v .  S t a t e ,  458 So. 2d 762 

19841, t h a t  a "no b a c k - s t r i k e "  p r o c e d u r e  d u r i n g  t h e  j u r y  

s e l e c t i o n  p r o c e s s  v i o l a t e s  F l o r i d a  Rule o f  C r i m i n a l  P rocedure  

The t r i a l  c o u r t  i n  t h i s  case r e f u s e d  M r .  G i l l i a m ' s  r e q u e s t  

t o  b a c k - s t r i k e ,  even though no j u r o r  had been  sworn, i n  d i r e c t  

c o n t r a v e n t i o n  t o  t h i s  c o u r t ' s  e d i c t  i n  R i v e r s .  

Befo re  b e g i n n i n g  -- v o i r  d i r e ,  t h e  t r i a l  judge e x p l a i n e d  t h e  

p r o c e d u r e  t o  be fo l lowed .  ( R .  231-232).  The c o u r t  a d v i s e d  

M r .  G i l l i a m  t h a t  h e  had  t e n  peremptory  c h a l l e n g e s  a v a i l a b l e  t o  

him. ( R .  231) .  The t r i a l  judge s t a t e d  t h a t  a p p r o x i m a t e l y  

t h i r t y - f i v e  p r o s p e c t i v e  j u r o r s  would be b r o u g h t  i n  and s e a t e d .  

The p a r t i e s  would each  h a v e  an  o p p o r t u n i t y  t o  a s k  q u e s t i o n s ,  and 

t h e n  "come s i d e  bar and . . . s t r i k e  any o f  t h e  j u r o r s  t h a t  you 

f e e l  you wish  t o  s t r i k e . "  ( R .  2 3 2 ) .  

A f t e r  t h e  f o r e g o i n g  e x p l a n a t i o n ,  M r .  G i l l i a m  t o l d  t h e  c o u r t  

t h a t  h e  d i d  n o t  u n d e r s t a n d  t h e  p r o c e d u r e .  The f o l l o w i n g  ensued:  

The Defendant:  Your Honor, I d o n ' t  u n d e r s t a n d  
what you mean Judge  Mastos. 

The Cour t :  W e l l ,  M r .  G i l l i a m ,  you have  t h e  
r i g h t  t o  s t r i k e  t e n  j u r o r s  t h a t  you d o n ' t  



l i k e ,  f o r  wha teve r  r e a s o n ,  o r  t h e y  d o n ' t  
a p p e a r  l i k e  t h e y  would be s y m p a t h e t i c  t o  you. 

A f t e r  t h e  p r o s e c u t o r  had  q u e s t i o n e d  t h e  f i r s t  g roup  o f  

f o u r t e e n  p r o s p e c t i v e  j u r o r s ,  t h e  c o u r t  o f f e r e d  M r .  G i l l i a m  t h e  

s a m e  o p p o r t u n i t y .  M r .  G i l l i a m  d e c l i n e d ,  s a y i n g  t h a t  h e  d i d  n o t  

have  h i s  n o t e s  w i t h  him b e c a u s e  t h e r e  had  been  a shake  down a t  

t h e  j a i l  which s c a t t e r e d  h i s  l e g a l  materials and  n o t e s .  l8 (R. 

220; 327; 8 5 5 ) .  When t h e  c o u r t  a s k e d  M r .  G i l l i a m  whether  h e  

c a r e d  t o  s t r i k e  a n y  j u r o r s ,  M r .  G i l l i a m  a g a i n  d e c l i n e d ,  s a y i n g ,  

" I  need my m a t e r i a l . "  ( R .  326; 3 2 8 ) .  

The c o u r t  s p e c i f i c a l l y  a s k e d  whe the r  M r .  G i l l i a m  w a s  wa iv ing  

h i s  r i g h t  t o  p a r t i c i p a t e  i n  j u r y  s e l e c t i o n .  M r .  G i l l i a m  r e p l i e d ,  

" I ' m  n o t  wa iv ing  any  r i g h t s . "  ( R .  3 2 6 ) .  

N o n e t h e l e s s ,  t h e  c o u r t ,  a t  t h a t  p o i n t ,  made a f i n d i n g  t h a t  

M r .  G i l l i a m  had  "waived h i s  r i g h t  t o  a s k  q u e s t i o n s  o f  t h e  j u r y  

and h e  h a s  waived h i s  r i g h t  t o  p a r t i c i p a t e  i n  t h e  j u r y  

s e l e c t i o n . "  (K. 3 2 8 ) .  The t r i a l  judge t h e n  made a s t a t e m e n t  

e x p l a i n i n g  h i s  r u l i n g  i s  " s o  t h a t  a n  a p p e l l a t e  c o u r t  w i l l  

u n d e r s t a n d  what t h i s  c o u r t  i s  e x p e r i e n c i n g  a t  t h e  moment." ( R .  

328-329).  The t r i a l  judge e x p l a i n e d  t h a t  t h e  c o u r t  w a s  

p r e c l u d i n g  M r .  G i l l i a m ' s  p a r t i c i p a t i n g  i n  j u r y  s e l e c t i o n  b a s e d  

upon t h e  j u d g e ' s  f e e l i n g  t h a t  M r .  G i l l i a m  w a s  d e c l i n i n g  t o  a s k  

1 8 ~ h e  c o r r e c t i o n s  o f f i c e r  v e r i f i e d  t h a t  t h e r e  had  been  a 
shakedown o f  M r .  G i l l i a m ' s  c e l l .  ( R .  3 1 6 ) .  



questions or strike jurors in an attempt to avoid a trial. (R. 

The prosecutor then announced which jurors would be stricken 

by the State, however, the prosecutor requested that the jurors 

not be sworn and the court agreed for the following reasons: 

The Court: Let's get a jury now because it is 
obvious Mr. Gilliam doesn't want to 
participate. 

Ms. Dannelly [prosecutor]: I will request 
once we do select the jury that they not be 
sworn at this juncture for obvious reasons. 

The Court: Right. I was going to suggest 
that, too. You may want to chat with your 
appellate people as to what I have done and 
see what they think. 

Mr. Schiffrin [prosecutor]: I 'm sitting here 
with no easy answer to any of this. 

The State exercised four of its peremptory challenges. (R. 

332). The remaining ten jurors were seated. (R. 333). The 

court, and then the prosecutor continued the questioning process 

with the next group of prospective jurors. (R. 333-361). 

After the court and prosecutor had questioned the second 

group of prospective jurors, the court offered Mr. Gilliam the 

opportunity to question those jurors (R. 361), despite the former 

ruling. Mr. Gilliam advised that he did want to address the 

jurors. (R. 361). The court, however, adjourned for the day 

without Mr. Gilliam beginning any questions. (R. 367). The next 

day Mr. Gilliam did address the panel. (R. 405-406). Then the 



court called the prosecutor and M r .  Gilliam side bar and asked i f  

they were prepared t o  make a selection.  M r .  Gilliam sta ted,  " I  

don ' t  -- Judge Mastos, I don ' t  know how t o  se lec t  a jury." ( R .  

407). The court reassured M r .  Gilliam tha t  there would be no 

problem, s ta t ing:  

The Court: Well, I w i l l  show you how. 

( R .  407). 

M r .  Gilliam explained to  the court tha t  he did not even 

remember what happened the day before. The court explained t o  

M r .  Gilliam tha t  the State had already exercised three challenges 

and, "The way you do t h i s  i s  simple." "You have ten s t r ikes ."  

( R .  409). M r .  Gilliam again explained tha t  he did not remember 

what questions had been asked the day before and therefore did 

not know which jurors he wished t o  s t r ike .  ( R .  409). 

The court told Gilliam tha t ,  of the people tha t  you see 

there  now, "Do you want t o  s t r ike  them, any of them?" " . . . You 

don' t  have t o  give a  reason or anything, just  i f  you don ' t  l i k e  

them, good-bye. That i s  it, gone." ( R .  409). Mr. Gilliam 

wanted t o  know how rnany times they would be doing tha t  and the 

court responded, "As many times as  it takes t o  get  a  jury, u n t i l  

you use up your ten challenges." ( R .  410). The court explained, 

"All you say t o  me i s ,  I don ' t  want the f i r s t  juror, I don ' t  want 

the second or th i rd  or whoever." ( R .  410). 

M r .  Gilliam explained tha t  he needed to  s i t  down and was 

going t o  s i t  down a t  counsel table  because "I don ' t  know how to  



s t r i k e . "  ( R .  410-411). The cour t  s t a t e d ,  "Fine then." "Have a  

s e a t  M r .  Gil l iam. The defendant has  refused t o  p a r t i c i p a t e  i n  

jury s e l e c t i o n . "  ( R .  411) .  The S t a t e  then proceeded t o  s t r i k e  

another four prospect ive jurors .  ( R .  413-414). 

Quest ioning then began on new jurors .  M r .  Gil l iam requested 

t o  speak with t h e  judge, however, t h e  cour t  merely responded, 

"Denied." ( R .  415) .  After  t h e  cour t  questioned t h e  next panel ,  

t h e  S t a t e  began quest ioning.  ( R .  422).  M r .  Gi l l iam requested t o  

speak t o  h i s  standby counsel ou t s ide  of  t h e  courtroom ( R .  428) ,  

bu t  t h e  cour t  denied h i s  reques t ,  t e l l i n g  him e i t h e r  t o  t a l k  t o  

standby counsel i n  f r o n t  of t h e  jury o r  not  a t  a l l .  ( R .  429) .  

There i s  no ind ica t ion  on t h e  record t h a t  M r .  Gil l iam spoke t o  

h i s  standby counsel.  However, he made an ob jec t ion  t o  t h e  

"circus-type atmosphere" regarding t h e  jokes t h a t  t h e  judge was 

t e l l i n g  t o  t h e  prospect ive  ju ro r s .  ( R .  429-430). 

The cour t  allowed M r .  Gi l l iam t o  address  t h e  panel .  ( R .  

430) ,  then asked M r .  Gil l iam t o  approach s i d e  bar with t h e  

prosecutors ,  however, M r .  Gi l l iam decl ined.  ( R .  430).  The cour t  

made a  f inding t h a t ,  " P a r t i c i p a t i n g  a t  t h e  s i d e  bar ,  i s  being 

waived by M r .  Gi l l iam."  ( R .  431).  The cour t  then,  "[£]or 

purposes of t h e  record" ( R .  431) made a  statement f o r  t h e  

a p p e l l a t e  cour t  t h a t  " [ ~ r .  ~ i l l i a m ]  i s  deemed t o  have waived h i s  

r i g h t  t o  p a r t i c i p a t e . "  ( R .  431) .  The S t a t e  exercised two 

peremptory chal lenges.  ( R .  432) .  The cour t  c a l l e d  four teen  

names, and excused a l l  o ther  prospect ive  jurors .  ( R .  433) .  The 

cour t  then s e n t  those fourteen f o r  lunch. 



A f t e r  t h e  p r o s p e c t i v e  j u r y  members w e r e  excused  f o r  l u n c h ,  

t h e  r e c o r d  r e f l e c t s  t h a t  M r .  G i l l i a m  w a s  g i v e n  h i s  m e d i c a t i o n .  

A f t e r  t h e  luncheon  r e c e s s  o c c u r r e d ,  c o u r t  reconvened.  

O u t s i d e  o f  t h e  h e a r i n g  o f  t h e  p r o s p e c t i v e  j u r o r s ,  who had  n o t  y e t  

b e e n  sworn, M r .  G i l l i a m  r e q u e s t e d  t o  e x e r c i s e  h i s  pe rempto ry  

c h a l l e n g e s .  ( R .  4 3 8 ) .  Even though t h e  p r o s p e c t i v e  j u r o r s  h a d  

n o t  been  sworn,  t h e  judge r e f u s e d  t o  a l l o w  M r .  G i l l i a m  t o  back-  

s t r i k e .  The f o l l o w i n g  c o l l o q u y  o c c u r r e d :  

The Defendant :  Judge  Mastos,  I want  t o  s t r i k e  
t h e  whole j u r y .  I had  t i m e  t o  t h i n k  it o v e r .  

The Cour t :  Is t h a t  s o ?  

The Defendant :  Y e s .  

The Cour t :  You had  t h e  o p p o r t u n i t y ,  
M r .  G i l l i a m .  

The Defendant :  What d o e s  t h a t  mean? 

The Cour t :  You waived it. 

The Defendant :  I d i d n ' t  wa ive  a n y t h i n g .  

The C o u r t :  What are t h e  g rounds ,  why d o  you 
want  t o  s t r i k e  t h e  p a n e l ?  

The Defendant :  You t o l d  m e  it d i d n ' t  make any  
d i f f e r e n c e .  That ( s i c )  i s  your  words ,  I 
b e l i e v e  it i s  on t h e  r e c o r d  i f  you want t o  go  
back  t h r o u g h  it. I want  t o  s t r i k e  t h e  whole 
p a n e l .  

The Cour t :  You want  t o  s t r i k e  t h e  p a n e l ?  

The Defendant :  Y e s .  

The Cour t :  A l r i g h t .  Motion d e n i e d .  Br ing  
them i n .  



The Defendant :  I want  t o  g e t  r i d  o f  a s  many 
as I .  

The Cour t :  Denied.  I t  i s  t o o  l a t e .  You h a v e  
had  y o u r  o p p o r t u n i t y .  

The Defendant :  They h a v e  n o t  been  sworn i n ,  
have  t h e y ?  

The Cour t :  W e l l ,  t h e y ' r e  g o i n g  t o  b e  i n  a 
c o u p l e  o f  m i n u t e s ,  M r .  G i l l i a m .  

The Defendant :  I want  you t o  t a k e  n o t e  o f  
what I s a i d .  

The Cour t :  I w i l l  n o t e  your  o b j e c t i o n ,  s i r .  

Immedia te ly  f o l l o w i n g  t h i s  c o l l o q u y ,  t h e  j u r y  e n t e r e d  the 

cour t room and the c o u r t  o r d e r e r d  the p a n e l  sworn. ( R .  4 3 9 ) .  

Both t h e  j u r y  and t h e  a l t e r n a t e  j u r o r s  w e r e  t h e n  sworn. ( R .  

4 4 0 ) .  The t r i a l  began.  

A r t i c l e  I,  S e c t i o n  16 o f  the F l o r i d a  C o n s t i t u t i o n  and the 

F i f t h  and S i x t h  Amendments t o  t h e  Uni t ed  S t a t e s  C o n s t i t u t i o n ,  

s e c u r e  t o  one  accused  o f  a  c r i m e  a t r i a l  b y  a n  " i m p a r t i a l  

j u r y " .  The -- v o i r  d i r e  p r o c e s s  is  the o n l y  p r o c e s s  f o r  s e l e c t i o n  

o f  s u c h  a j u r y .  I n  R i v e r s  v.  S t a t e ,  458 So. 2d 762 ( F l a .  1 9 8 5 ) ,  

t h i s  c o u r t  c l e a r l y  h e l d  t h a t  t h e  no b a c k - s t r i k e  p r o c e d u r e  

v i o l a t e s  F l o r i d a  Rule  o f  C r i m i n a l  P rocedure  3.310, w h i c h  p r o v i d e s  

t h a t  a d e f e n d a n t  may c h a l l e n g e  a  p r o s p e c t i v e  j u r o r  a t  any  t i m e  

b e f o r e  t h e  j u r o r  i s  sworn.  H e r e ,  M r .  G i l l i a m  r e q u e s t e d  t o  

e x e r c i s e  h i s  a v a i l a b l e  peremptory  c h a l l e n g e s  b e f o r e  any j u r o r  w a s  

sworn,  t h e r e f o r e ,  t h e  i s s u e  i s  p r o p e r l y  p r e s e r v e d  f o r  a p p e a l .  I t  

c a n  h a r d l y  b e  s a i d  t h a t  t h e  e v i d e n c e  a g a i n s t  him i s  s o  



overwhelming as to make noncompliance with this rule harmless 

error (see arguments infra). 

This court, in Jackson v. State, 464 So.2d 1181  l la. 1985) 

in reversing that appellant's conviction of sentence of death, 

reaffirmed the right of a defendant to peremptorily challenge any 

juror before the jury is sworn. In Jackson, this court 

reiterated that the principle of law was adopted by this court 

more than 100 years ago in O'Connor v. State, 9 Fla. 215 

(1860). See also, Jones v. State, 332 So.2d 615  la. 1976). 

This court emphasized that a trial judge has no authority to 

infringe upon a defendant's right to challenge any juror prior to 

the time the jury is sworn, stating: 

We again emphasize that a party may challenge 
any juror at any time before the jurors are 
sworn. A trial judge has no authority to 
infringe upon a party's right to challenge any 
juror, either peremptorily or for cause, prior 
to the time the jury is sworn. 

Jackson v. State, 464 So.2d at 1183. 

Here the trial judge compounded the errors by repeatedly 

assuring Mr. Gilliam that the court would assist him in jury 

selection. Mr. Gilliam was unfairly misled. Taken together with 

Mr. Gilliam's absence during exercise of the State's peremptory 

strikes and the court's excusals for cause, it is clear that Mr. 

Gilliam did not knowingly waive his right to participate in the 

jury selection process. 

The right to unfettered exercise of peremptory challenges, 

which includes the right to view the panel as a whole before the 



j u r y  i s  s w o r n ,  i s  a n  e s s e n t i a l  componen t  o f  the r i g h t  t o  t r i a l  b y  

j u r y ,  a r i g h t  t h a t  i s  " f u n d a m e n t a l  t o  the A m e r i c a n  scheme o f  

j u s t i c e . "  G r a n t  v .  S t a t e ,  4 2 9  S o . 2 d  7 5 8   l la. 4 t h  DCA 1 9 8 3 ) ,  

H u r l e y ,  J . ,  c o n c u r r i n g  s p e c i a l l y ,  q u o t i n g  Duncan v .  L o u i s i a n a ,  

3 9 1  U.S. 1 4 5 ,  1 4 9 ,  88 S . C t .  1 4 4 4 ,  1 4 4 7 ,  20 L.Ed.2d 4 9 1  ( 1 9 6 8 ) ;  

see a lso B a r r a c k  v .  S t a t e ,  4 6 2  S o . 2 d  1 1 9 6   l la. 4 t h  DCA 1 9 8 5 ) .  

B. THE COURT ERRED I N  FAILING TO CONSULT MR. GILLIAM BEFORE 
EXCUSING JURORS FOR CAUSE AND FOR ALLOWING THE STATE TO 
EXERCISE ITS PEREMPTORY CHALLENGES OUTSIDE THE PRESENCE OF 
MR. GILLIAM. 

As d e s c r i b e d  a b o v e ,  the c o u r t  a l l o w e d  the S t a t e  t o  e x e r c i s e  

i t s  p e r e m p t o r y  c h a l l e n g e s  o u t s i d e  the p r e s e n c e  o f  M r .  G i l l i a m ,  

t h u s  r e v e r s a l  i s  r e q u i r e d  b e c a u s e  it i s  impossible t o  assess the  

e x t e n t  o f  p r e j u d i c e ,  i f  a n y .  Cumbie v .  S t a t e ,  3 4 5  S o . 2 d  1 0 6 1  

 la. 1 9 7 7 ) ;  F r a n c i s  v .  S t a t e ,  4 1 3  S o . 2 d  1 1 7 5   l la. 1 9 8 2 ) .  

L i k e w i s e ,  M r .  G i l l i a m  was  n o t  c o n s u l t e d  o n  s e v e r a l  o c c a s i o n s  

when the c o u r t  e x c u s e d  j u r o r s  f o r  c a u s e  ( J u r o r s  e x c u s e d  f o r  

l a n g u a g e  problem. (R. 415-16;  421 ;  4 2 8 ) ;  J u r o r  N o .  1 7  e x c u s e d  

f o r  work s c h e d u l e .  ( R .  2 7 8 ) ,  or  when the c o u r t  g a v e  the j u r o r s  a 

c a u t i o n a r y  i n s t r u c t i o n  ( R .  282;  3 1 1 ) .  

C. THE COURT IMPERMISSIBLY INDICATED HIS OPINION OF MR. 
GILLIAM'S GUILT TO THE JURY. 

On s e v e r a l  o c c a s i o n s  d u r i n g  the v o i r  d i r e  p r o c e d u r e ,  the 

t r i a l  j u d g e  made comments w h i c h  communica ted  t o  the j u r y  t h a t  the 

j u d g e  t h o u g h t  t h a t  M r .  G i l l i a m  was  g u i l t y .  I n  q u e s t i o n i n g  j u r o r  

N o .  11, who w a s  a k i n d e r g a r t e n  teacher, the  c o u r t  a s k e d ,  i n  f r o n t  

o f  the p a n e l ,  " D o  y o u  t h i n k  t h a t  the k i d s  w i l l  g e t  away w i t h  



murder  t h i s  week." ( R .  2 5 9 ) .  A f t e r  M r .  G i l l i a m ,  t h r o u g h  s t a n d b y  

c o u n s e l ,  o b j e c t e d  and r e q u e s t e d  a m i s t r i a l ,  t h e  c o u r t ,  w i t h o u t  

c o n s u l t i n g  M r .  G i l l i a m ,  s t a t e d :  

The Cour t :  L a d i e s  and Gentlemen, t h a n k  you 
f o r  your  a t t e n t i o n  and t h a n k  you f o r  r e t u r n i n g  
t o  t h e  s a m e  seats.  L a d i e s  and Gentlemen, 
d u r i n g  t h e  c o u r t ' s  c o n v e r s a t i o n  w i t h  one  of 
t h e  j u o r o r s ,  t h e  c o u r t  h a d  s a i d  something .  I 
j u s t  hope ,  t h a t  h o p e f u l l y  w a s  t a k e n  b y  t h e  
p a n e l  -- when t h e  c o u r t  ment ioned  t o  t h e  l a d y  
o n  t h e  end ,  t h e  s c h o o l  t e a c h e r ,  a s  t o  when s h e  
i s  n o t  t h e r e  d o  t h e  c h i l d r e n  t r y  t o  g e t  away 
w i t h  murder ,  and ,  o f  c o u r s e ,  t h i s  i s  a murder 
P 

c h a r g e  and  t h e  c o u r t  s a i d  it i n  t h e  s p i r i t  o f  
jest -- p e r h a p s  a p o o r  c h o i c e  o f  words b y  t h e  
c o u r t ,  b u t  l e t  me a t  t h i s  t i m e ,  i s  t h e r e  
anybody t h a t  w a s  o f f e n d e d  o r  a f f e c t e d  b y  t h a t  
remark i n  any  way s u c h  t h a t  t h e y  w o u l d n ' t  be 
able t o  s i t  on  t h i s  c a s e ?  Anybody? A l r i g h t .  

The r e c o r d  w i l l  r e f l e c t  t h a t  t h e  c o u r t  meant 
no  r e f l e c t i o n  on  t h e  n a t u r e  o f  t h e  c h a r g e s  or 
a n y t h i n g .  C e r t a i n l y  n o t h i n g  w a s  i n t e n d e d  t o  
o f f e n d  anybody o r  make l i g h t  o f  a n y t h i n g .  
Okay. Thank you. N o  one  h a s  any  problems?  
The r e c o r d  w i l l  r e f l e c t  t h e  a f f i r m a n c e  b y  t h e  
j u r y  . 

(R. 2 8 2 ) .  

The q u e s t i o n  is  n o t  whe the r  any  j u r o r  w a s  o f f e n d e d  or 

amused, b u t  whe the r  any  j u r o r  g o t  t h e  i m p r e s s i o n  t h a t  t h e  c o u r t  

had  made up i t s  mind c o n c e r n i n g  M r .  G i l l i a m ' s  g u i l t .  The c o u r t  

f a i l e d  t o  make p r o p e r  and a d e q u a t e  i n q u i r y  r e g a r d i n g  t h e  

p r e j u d i c e  which r e s u l t e d  from i t s  " j e s t ,  " and e r r e d  i n  deny ing  a 

m i s t r i a l .  

The c o u r t  made o t h e r  u n n e c e s s a r y  comments t h a t  " t h e  s t a k e s  

are h i g h  h e r e . "  ( R .  4 2 2 ) .  M r .  G i l l i a m  l a t e r  made a n  o b j e c t i o n  t o  

" t h e  c i r c u s - l i k e  a tmosphere"  and " j o k e s "  (R. 429-430).  



Due process does not t o l e r a t e  comment by t h e  t r i a l  judge 

regarding h i s  opinion a s  t o  t h e  evidence o r  a s  t o  g u i l t  

omniscience. Cf. Hamilton v. S t a t e ,  109 So.2d 422  l la. 3d DCA 

1959);  Robinson v. S t a t e ,  161 So.2d 578  l la. 3d DCA 1964).  

Any one of  -the above e r r o r s  r equ i res  r e v e r s a l ,  however, 

taken together ,  t h e  cummulative e f f e c t  t o t a l l y  prejudiced t h e  

jury s e l e c t i o n  process ,  requi r ing  reve r sa l .  



THE T R I A L  COURT ERRED I N  F A I L I N G  T O  S U P P R E S S  
THE S T A T E ' S  WARRANTLESS S E I Z U R E  OF P H Y S I C A L  
EVIDENCE FROM THE TRUCK I N  BURLEY G I L L I A M ' S  
P O S S E S S I O N  AND CONTROL, WHERE THE TRUCK WAS 
NOT ABANDONED AND THE SEARCH WAS NOT VALIDLY 
CONSENTED TO.  

I n  J u n e  of 1 9 8 2 ,  B u r l e y  G i l l i a m ,  as  an  e m p l o y e e  of J i m m i e  

S m i t h  drove a t r u c k  t o  Florida for  the purpose of p i c k i n g  up  a 

s h i p m e n t  o u t  of an  O r l a n d o  t e r m i n a l .  R 1 1 6 ) .  W h e n  the police 

learned on J u n e  9 t h a t  a t r u c k  had broken d o w n  i n  the  area of the 

h o m i c i d e ,  they  w e r e  able t o  trace it t o  C l o v e r l e a f  A m o c o  

S t a t i o n .  T h e y  a l so  learned t h a t  a t  t h a t  t i m e  G i l l i a m  took the  

t r u c k  there and l e f t  it t o  be repaired. H e  a l l e g e d l y  t o l d  the 

o w n e r  he w o u l d  be back the  n e x t  m o r n i n g  t o  pick it up. T h e  S ta te  

t h e n  kept up a c o n s t a n t  s u r v e i l l a n c e  f r o m  8:00 o 'clock a . m .  on  

the  9 th  u n t i l  the  m o r n i n g  of the 10th.  ( R .  1 2 1 ) .  W h e n  B u r l e y  

G i l l i a m  d id  n o t  r e t u r n ,  they  concluded it had been abandoned. I t  

w a s  a t  the  p o i n t  t h a t  the S ta te  telephoned T r i  S ta te  Motor 

C o m p a n y  f o r  p e r m i s s i o n  t o  search the vehicle. ( R .  1 2 5 ) .  

Jef f rey S c h w a r t z ,  a representat ive of D a d e  C o u n t y ,  cal led 

T r i  S ta te  Motor C o m p a n y  ( R .  9 1 )  a t  8:45 a . m .  on J u n e  10. ( R .  

1 1 9 ) .  H e  spoke w i t h  Walter B u r c h  and requested au thor i za t ion  t o  

search the  vehicle. ( R .  1 0 6 ) .  H e  t o l d  t h e m  t h a t  the d r i v e r  w a s  

a suspec t  i n  a h o m i c i d e .  ( R .  1 0 6 ) .  B u r c h ,  chief of s e c u r i t y  a t  

T r i  S ta te ,  gave h i s  c o n s e n t  and a t  1 2 : 4 5  p . m .  on  J u n e  10 a search 

w a s  conducted .  ( R .  1 2 3 ) .  T h e  f o l l o w i n g  i t e m s  w e r e  se ized:  A  

b r o w n  shoe, a w h i t e  sock, ha i r  s a m p l e s  and pieces of paper. ( R .  



These i t e m s  were  s e i z e d  i n  v i o l a t i o n  o f  B u r l e y  G i l l i a m ' s  

r i g h t  a s  g u a r a n t e e d  b y  t h e  s e a r c h  and s e i z u r e  c l a u s e  o f  t h e  

F o u r t h  Amendment t o  t h e  Uni t ed  S t a t e s  C o n s t i t u t i o n  and A r t i c l e  I ,  

S e c t i o n  1 2  o f  t h e  F l o r i d a  C o n s t i t u t i o n  and S e c t i o n  933.04, 

F l o r i d a  S t a t u t e s .  

The S t a t e ' s  p o s i t i o n  i s  t h a t  it w a s  j u s t i f i e d  i n  s e i z i n g  t h e  

p r o p e r t y  w i t h o u t  a w a r r a n t  b e c a u s e  t h e  t r u c k  had  b e e n  

abandoned.  The f a c t s ,  however ,  d o  n o t  c o n s t i t u t e  abandonment.  

A t  t h e  s u p p r e s s i o n  h e a r i n g ,  D e t e c t i v e  S h e l t o n  Merritt w a s  t h e  

o n l y  w i t n e s s  t o  t e s t i f y  on  t h e  i s s u e  o f  abandoment.  H e  t e s t i f i e d  

t h a t  h i s  o n l y  p e r s o n a l  knowledge r e g a r d i n g  t h e  f a c t s  w a s  t h a t  h e  

p e r s o n a l l y  s u r v e i l l e d  t h e  t r u c k  and  knew t h a t  G i l l i a m  had  n o t  

r e t u r n e d  t h e  f o l l o w i n g  morning t o  p i c k  it up. ( R .  1 2 5 ) .  T h i s ,  

however,  i s  n o t  s u f f i c i e n t .  I n  H a c k e t t  v .  S t a t e ,  386 So.2d 35 

 la. 2d DCA 1 9 8 0 ) ,  a d e f e n d a n t  who had  l e f t  h i s  l uggage  a t  a 

mote l  and informed t h e  owner t h a t  h e  would r e t u r n  t o  pay  h i s  

b i l l ,  d i d  n o t  "abandon" h i s  luggage  b y  h i s  f a i l u r e  t o  r e t u r n  t h e  

f o l l o w i n g  a f t e r n o o n .  

I n  a d d i t i o n  t o  s u r v e i l l i n g  t h e  t r u c k ,  Merritt s a i d  h e  had  

d e t e r m i n e d  t h a t  it w a s  abandoned b a s e d  on  h e a r s a y  ( R .  120,  1 2 6 )  

i n c l u d i n g  t h e  s e r v i c e  s t a t i o n ' s  c o n v e r s a t i o n  w i t h  t h e  d r i v e r  

a b o u t  t h e  t r u c k  b e i n g  p i c k e d  up t h e  f o l l o w i n g  morning.  ( R .  

1 2 1 ) .  Hearsay  e v i d e n c e ,  however ,  i s  i m p e r m i s s i b l e  i n  t h i s  

i n s t a n c e .  See  S t a t e  v .  Lof ton ,  418 So.2d 1259  l la. 4 t h  DCA 

1 9 8 2 ) .  Subsequen t  t o  t h e  s e a r c h ,  c e r t a i n  o t h e r  h e a r s a y  



information i n  addition t o  h i s  conversation with Burley Gilliam 

himself a l so  came t o  h i s  a t ten t ion ,  which confirmed h i s  i n i t i a l  

determination t h a t  the truck had been abandoned. ( R .  131).  

However, it was e r ror  for  the court t o  consider information t h a t  

came t o  l i g h t  subsequent t o  the time t h a t  the determination was 

made t o  search the  vehicle. Whether the  truck was abandoned so 

t h a t  only the consent of the property owner was required t o  make 

a  warrantless search legal  i s  primarily a  factual  determination 

t h a t  m u s t  be made upon a l l  the relevant circumstances exis t ing - a t  

the time of the search (emphasis added). Patty v. Sta te ,  276 

So.2d 195  l la. 4th DCA 1973). 

Notwithstanding t h a t  the  dr iver  to ld  someone tha t  he would 

be back the  next day and did not return t h i s  i s  not suf f ic ien t  t o  

cons t i tu te  abandonment. Hackett, supra. Based on the 

circumstances exis t ing a t  the time of the search, the  driver a t  

a l l  times exhibited an intent ion t o  return for  the truck. I f  he 

had l e f t  the truck where it was when it broke down ra ther  than 

have it towed t o  the service s t a t ion ,  t h a t  may have demonstrated 

an in ten t  t o  abandon it. Had he intended t o  abandon it, he would 

not have made arrangements t o  have it repaired. In United Sta tes  

v. Hunter, 647 F.2d 566 (5th C i r .  Unit B 1981), appellant  l e f t  

h i s  disabled a i r c r a f t  unattended and unlocked and neither removed 

it t o  a  safer  more protected place nor not i f ied anyone of h i s  

in tent ion t o  repair  i t ,  therefore,  the court found t h a t  it was 

abandoned. 



After Merritt  came t o  the erroneous conclusion t h a t  the 

truck was abandoned, the c a l l  was made t o  T r i  S ta te  Motor Company 

for  consent t o  search. Neither Burch nor T r i  S ta te  Motor 

Company, however, was authorized t o  consent, regardless of 

whether the truck had been abandoned. 

Burch, the only other witness a t  the suppression hearing, 

t e s t i f i e d  tha t  although he was not the designated person t o  give 

consent or  be the focal point i n  these types of investigations,  

he became involved because he had picked up the  telephone. ( R .  

107).  He t e s t i f i e d  t h a t  a f t e r  the c a l l  came from a Jeffrey 

Schwartz, who did not t e s t i f y ,  he went t o  the l icense and permit 

department of T r i  S ta te  t o  get  the records concerning the 

truck. He t e s t i f i e d ,  however, t h a t  he was not an o f f i ce r  there ,  

but rather it was a M r .  Hobbs who was a custodian of these 

business records. R 101) . Nonetheless, Burch t e s t i f i e d  as  t o  

the terms of an agreement T r i  S ta te  Motor Company of Missouri had 

with Jimmie Smith. T r i  S ta te  Motor Company was not the owner of 

the truck, but ra ther  the  lessee.  ( R .  96) .  The truck was leased 

from Jimmie Smith who hired the dr ivers .  I t  was Jimmie Smith and 

not T r i  S ta te  Motor Company t h a t  employed Burley Gilliam and had 

the dominion and control l  over hi r ing and f i r ing .  R .  1 0  I n  

addition, a t  the time the truck was found, T r i  S ta te  Motor 

Company had relinquished control insofar as  Burley Gilliam was 

authorized t o  be i n  Florida. ( R .  1 1 7 ) .  



Burch and T r i  S t a t e  Motor Company w e r e  n o t  the p r o p e r  

p a r t i e s  t o  h a v e  a u t h o r i z e d  t h e  search o f  t h e  t r u c k .  Only one  who 

s h a r e s  dominion and c o n t r o l  may v a l i d l y  c o n s e n t .  S i l v a  v .  S t a t e ,  

344 So.2d 559 ( F l a .  1 9 7 1 ) .  Thus, s i n c e  t h e  d r i v e r  had  n o t  

abandoned the t r u c k ,  o n l y  h e  c o u l d  g i v e  c o n s e n t .  Assuming, 

however,  t h a t  h e  had  abandoned t h e  t r u c k  o r ,  i n  t h e  a l t e r n a t i v e ,  

t h a t  dominion and c o n t r o l  o f  t h e  t r u c k  w a s  n o t  e x c l u s i v e ,  it w a s  

J i m m i e  Smi th  and n o t  T r i  S t a t e  Motor t h a t  c o u l d  g i v e  a v a l i d  

c o n s e n t .  

'Whether or n o t  a n  area search i s  under  t h e  j o i n t  dominion 

and c o n t r o l  o f  t h e  t h i r d  p a r t y  h a s  b e e n  d e c i d e d  on the basis o f  

t h e  i n d i v i d u a l ' s  r e a s o n a b l e  e x p e c t a t i o n  o f  p r i v a c y ,  whe the r  

o t h e r s  g e n e r a l l y  have  a c c e s s  t o  the area, and whe the r  the object 

s e a r c h e d  w e r e  t h e  p e r s o n a l  a f f e c t s  u n a v a i l a b l e  t o  c o n s e n t .  S i l v a  

v .  S t a t e ,  s u p r a .  Under t h i s  t e s t ,  a c o n s e n t  o f  T r i  S t a t e  Motor 

Company o f  M i s s o u r i  t o  t h e  s e a r c h  o f  t h e  t r u c k  i n  F l o r i d a  i s  

i n v a l i d .  ( s e e  a l s o ,  S h e f f  v .  S t a t e ,  301  So.2d 1 3  ( F l a .  1st DCA 

1974)  a f f i r m e d  329 So.2d 270, where  it w a s  h e l d  t h a t  so l o n g  as  

t h e  o c c u p a n t  o f  a room i s  l e g a l l y  t h e r e  and had  p a i d  or a r r a n g e d  

t o  p a y  r e n t ,  and had  n o t  been  r e q u e s t e d  t o  l e a v e ,  a s e a r c h  o f  t h e  

room c o u l d  n o t  v a l i d l y  r e s t  upon t h e  c o n s e n t  o f  t h e  

p r o p r i e t o r . )  Under any  c i r c u m s t a n c e s ,  however ,  M r .  Burch w a s  n o t  

t h e  p r o p e r  p e r s o n  t o  g i v e  a l e g a l l y  b i n d i n g ,  v a l i d  c o n s e n t .  

Thus,  it w a s  r e v e r s i b l e  e r r o r  f o r  t h e  t r i a l  c o u r t  t o  admi t  

i n t o  e v i d e n c e  t h e  p h y s i c a l  i t e m s  s e i z e d  from the t r u c k  t h a t  h a d  



neither been abandoned nor were under the jo int  possession and 

control of the  party who consented t o  the  search. Further, it 

was e r ro r  for  the t r i a l  court t o  reach a  determination on the 

bas i s  of out-of-court statements made both pr ior  and subsequent 

t o  the search and on the basis  of business records t h a t  were 

entered in to  evidence i n  v iola t ion of the hearsay ru le .  The 

warrantless search was i l l e g a l  and a  viola t ion of Burley 

Gil l iam's Fourth and Fourteenth Amendment r igh t s  guaranteed t o  

the  United Sta tes  Constitution and Art ic le  I,  Section 1 2 ,  of the 

Constitution of the S ta te  of Florida. The court committed 

revers ible  e r ror  in  denying M r .  Gil l iam's timely motion t o  

suppress. ( R .  649-650). 



THE T R I A L  COURT ERRED I N  F A I L I N G  TO SUPPRESS 
THE STATEMENT MADE BY MR. GILLIAM WHICH WAS 
OBTAINED ILLEGALLY. 

The United S t a t e s  Supreme Court i n  t h e  landmark c a s e  o f  

Miranda v. Arizona,  dec l a red  t h a t  an accused h a s  a  F i f t h ,  S ix th  

and Fourteenth  Amendment r i g h t  t o  have counsel  p r e s e n t  dur ing  

c u s t o d i a l  i n t e r r o g a t i o n .  The Court  concluded t h a t  only  when 

t h e r e  has  been a  "knowing and i n t e l l i g e n t "  waiver o f  t h a t  r i g h t ,  

may a  c u s t o d i a l  i n t e r r o g a t i o n  b e  conducted i n  t h e  absence of  

counse l .  The determinaton of  whether a  knowing and i n t e l l i g e n t  

re l inquishment  has  occurred i s  a  m a t t e r  which depends i n  each 

c a s e  "upon t h e  p a r t i c u l a r  f a c t s  and c i rcumstances  surrounding t h e  

c a s e ,  i nc lud ing  t h e  background, exper ience  and conduct o f  t h e  

accused." Johnson v .  Ze rbs t ,  304 U .  S. 458, 464 (1938) .  

More r e c e n t l y ,  i n  Edwards v. Arizona, 451 U.S. 477 (1981) ,  

t h e  Supreme Court enunc ia ted  t h e  a b s o l u t e  r i g h t  o f  an accused t o  

have counsel  p r e s e n t  a t  any c u s t o d i a l  i n t e r r o g a t i o n ,  s t a t i n g :  

.. . [A] v a l i d  waiver o f  t h a t  r i g h t  cannot  be  
e s t a b l i s h e d  by showing o n l y  t h a t  t h e  accused 
responded t o  f u r t h e r  p o l i c e - i n i t i a t e d  
c u s t o d i a l  i n t e r r o g a t i o n  ... an accused having 
expressed h i s  d e s i r e  t o  d e a l  wi th  t h e  p o l i c e  
on ly  through counsel  i s  no t  s u b j e c t  t o  f u r t h e r  
i n t e r r o g a t i o n  by t h e  a u t h o r i t i e s  u n t i l  counsel  
h a s  been made a v a i l a b l e  t o  him. . .  

I d .  a t  484. 

The p o l i c e  i n t e r r o g a t i o n  o f  M r .  G i l l i am i n  t h e  i n s t a n t  c a s e  

was a  d i r e c t  v i o l a t i o n  o f  t h e  p r i n c i p l e s  enunciated i n  Miranda 



and Edwards. M r .  Gilliam was interrogated while custody in  the 

Texas County j a i l .  The detective came t o  the  j a i l  with an a r r e s t  

warrant for  the purpose of bringing him back t o  Florida. After 

he read him h i s  r igh ts ,  M r .  Gilliam exp l i c i t ly  s ta ted tha t  he 

wished t o  c a l l  h i s  attorney. ( R .  697-698). Despite h i s  

asser t ion of t h i s  r igh t  t o  remain s i l e n t  and h i s  wish t o  c a l l  h i s  

attorney, the detective asked M r .  Gilliam why he abandoned h i s  

truck in  Florida and what he was doing there .  ( R .  716). He also 

to ld  M r .  Gilliam t h a t  they knew t h a t  he had been i n  Florida and 

t h a t  he had committed the  murder. ( R .  700). Once a  defendant 

has asserted h i s  r igh t  t o  counsel, he may not be subject t o  

fur ther  questioning unless it was he, the  accused, who i n i t i a t e d  

the  further communication. Edwards, supra, a t  1885. Thus, i n  

Bowen v. Sta te ,  404 So.2d 145 (Fla.  2d DCA 1981), where the  

defendant was asked how he arrived a t  the scene, it was held t h a t  

the State  had not scrupulously honored the accused's r igh t  t o  

s i lence and thus had not met i t s  heavy burden of showing tha t  the  

defendant had knowingly waived h i s  r igh t .  Similarly, i n  S i l l i ng  

v. Sta te ,  414 So.2d 1182, 1183  l la. 1st DCA 1982), the 

de tec t ive ' s  question t o  the  defendant a s  t o  "why she d i d  i t "  was 

held t o  be a  viola t ion of Edwards. 

Here Detective Merri t t ,  however, s ta ted t h a t  he had talked 

t o  Burley Gilliam only because he had changed h i s  mind about 

wanting an attorney r igh t  a f t e r  he asked for h i s  attorney. ( R .  

698, 7 1 7 ) .  Even i f  the detective believed tha t  M r .  Gilliam had 



changed h i s  mind, h e  w a s  o n l y  p e r m i t t e d  t o  f u r t h e r  q u e s t i o n  him 

i n  o r d e r  c l a r i f y  h i s  w i s h e s .  When a p e r s o n  e x p r e s s e s  b o t h  a 

d e s i r e  f o r  c o u n s e l  and d e s i r e  t o  c o n t i n u e  t h e  i n t e r v i e w  w i t h o u t  

c o u n s e l ,  f u r t h e r  i n q u i r y  i s  l i m i t e d  t o  c l a r i f y i n g  t h e  s u s p e c t ' s  

w i s h e s .  Cannady v .  S t a t e ,  427 So.2d 723, 728 ( F l a .  1 9 8 3 ) .  

The t e s t  o f  d e t e r m i n i n g  whe the r  a d e f e n d a n t  h a s  v o l u n t a r i l y  

waived h i s  r i g h t  i s  whether  under  t h e  t o t a l i t y  o f  t h e  

c i r c u m s t a n c e s  t h e  c o n f e s s i o n  w a s  a p r o d u c t  o f  m e n t a l  o r  p h y s i c a l  

c o e r c i o n  o r  some o t h e r  improper  p o l i c e  p r o c e d u r e  which caused  it 

t o  be i n v o l u n t a r y .  H e r e  M r .  G i l l i a m ' s  m e d i c a l  c o n d i t i o n  must  be 

t a k e n  i n t o  a c c o u n t .  S t a t e  v .  DeConingh, 400 So.2d 998,  1001 

( F l a .  3d DCA 1981)  r e v e r s e d ,  427 So.2d 723 ( F l a .  1 9 8 3 ) ,  cer t .  

den .  104  S .C t .  995. 

I n  t h e  i n s t a n t  case, M r .  G i l l i a m  had  a s e v e r e  m e n t a l  

c o n d i t i o n  which r e q u i r e d  c o n s t a n t  d o s a g e s  o f  m e d i c a t i o n .  

M r .  G i l l i a m  made it clear t h r o u g h o u t  t h e  i n t e r r o g a t i o n  t h a t  h e  

needed h i s  m e d i c a t i o n  ( R .  717)  and t h a t  h e  would have  done 

a n y t h i n g  t o  g e t  it. ( R .  7 1 9 ) .  Thus, a t  t h e  t i m e  o f  t h e  

c o n f e s s i o n ,  M r .  G i l l i a m ' s  mind w a s  n o t  s u f f i c i e n t l y  clear and 

unhampered b y  h i s  p h y s i c a l  c o n d i t i o n  t h a t  it can  be s a i d  t h a t  h e  

f r e e l y  and  v o l u n t a r i l y  made h i s  s t a t e m e n t .  I f  f o r  any  r e a s o n  a 

s u s p e c t  i s  p h y s i c a l l y  and  m e n t a l l y  i n c a p a c i t a t e d  t o  e x e r c i s e  a 

f r e e  w i l l ,  h i s  se l f -condemning s t a t e m e n t  s h o u l d  n o t  be used  

a g a i n s t  him. Reddish v .  S t a t e ,  167 So.2d 858,  863 ( F l a .  1 9 6 4 ) .  

Whether t h e  c o n f e s s i o n  i s  t r u e  o r  n o t  i s  n o t  t h e  d e t e r m i n i n g  

e l e m e n t .  - I d .  a t  863.  



It was o n l y  a f t e r  t h e  M r .  G i l l i a m  made a  s t a t emen t  t h a t  h e  

was g iven  t h e  medica t ion ,  and it was o n l y  a s  much a s  h e  needed t o  

g e t  him t o  F l o r i d a .  ( R .  719) .  M r .  G i l l i a m ' s  s t a t e m e n t  w e r e  

coerced and t h e y  w e r e  made i n  exchange f o r  t h e  hope o f  g e t t i n g  

h i s  medicat ion.  See H o l l i s  v. S t a t e ,  450 F.2d 1207 ( 5 t h  C i r .  

1971 ) (where t h e  q u e s t i o n  was whether de fendan t  ' s con fe s s ion  had 

been coerced by promis ing medical  t r e a t m e n t ) .  Where a  con fe s s ion  

i s  ob t a ined  by any d i r e c t  o r  i n d i r e c t  promise,  however s l i g h t ,  

B r e w e r  v.  S t a t e ,  386 So.2d 232, 235  l la. 1980) ,  o r  by t h e  

promise o f  t h e  b e n e f i t ,  however s l i g h t ,  it cannot  s t a n d .  

Henthorne v. S t a t e ,  409 So. 2d 1081 ( F l a .  1982) .  The mind o f  t h e  

defendan t  must be  f r e e  t o  a c t  un inf luenced  by e i t h e r  hope o r  

f e a r .  F r a z i e r  v .  S t a t e ,  107 So.2d 16,  21  l la. 1958) .  Where t h e  

con fe s s ion  i s  a s s o c i a t e d  w i t h  an  a t t r a c t i o n  t o o  s t r o n g  t o  res is t ,  

a s  i n  t h e  i n s t a n t  c a s e ,  t h e  c o n f e s s i o n  should  n o t  be r e l i e d  

upon. I d .  a t  24. - 

Addi t i ona l  f a c t o r s  must a l s o  be  weighed i n  de te rmin ing  t h e  

v o l u n t a r i n e s s  o f  a  d e f e n d a n t ' s  s t a t emen t .  There i s  s t r i c t e r  

s t a n d a r d  f o r  showing t h a t  a  de fendan t  h a s  knowingly and 

i n t e l l i g e n t l y  waived a  p r ev ious  r e q u e s t .  Th is  s t anda rd  i s  m e t  

when t h e  accused v o l u n t a r i l y  execu t e s  a w r i t t e n  waiver a f t e r  

be ing  r eadv i sed  o f  h i s  r i g h t s .  Cannady v. S t a t e ,  supra .  I n  t h i s  

c a s e ,  Bur ley  G i l l i a m  executed n e i t h e r  a  w r i t t e n  waiver ( R .  718) 

nor  a  formal w r i t t e n  s t a t emen t  ( R .  708) ;  nor  w a s  h e  r eadv i sed  o f  

h i s  r i g h t s .  Indeed,  M r .  G i l l i a m  r e fu sed  t o  g i v e  a  formal 



statement in writing. (R. 708). Also, the fact that the 

interrogation took place at a jail in Texas made the atmosphere 

inherently more coercive than it would have been at a less 

suggestive setting in Florida, and is a factor that should also 

be considered in evaluating the totality of the circumstances. 

See Drake v. State, 441 So.2d 1079 (Fla. 1983). 

Thus, the interrogation of Burley Gilliam in the absence of 

counsel was in violation of his Fifth and Sixth Amendment rights 

as enforced by Miranda and Edwards. The record does not show 

that Mr. Gilliam knowingly, intelligently and voluntarily waived 

those rights. On these grounds, the statements should have been 

excluded at trial. The court's admission of his statement at 

trial constitutes reversible error, mandating a new trial. 



THE TRIAL COURT ERRED I N  FAILING TO GRANT A 
MISTRIAL OR STRIKE THE MEDICAL EXAMINER'S 
OPINION THAT CERTAIN MARKS ON THE DECEDENT'S 
HEAD WERE CAUSED BY THE STOMPING OF A SNEAKER, 
SINCE THE WITNESS CONCEDED THAT SHE WAS NOT AN 
EXPERT I N  THIS AREA. 

The S t a t e  t e n d e r e d  Valerie  Rao, M. D . ,  Dade County Examiner,  

as  an e x p e r t  i n  t h e  area o f  f o r e n s i c  p a t h o l o g y .  ( R .  860-861) . 
I n  a c c e p t i n g  h e r ,  t h e  c o u r t  g r a t u i t o u s l y  made a d i r e c t  comment on 

t h e  c r e d i b i l i t y  o f  h e r  t e s t i m o n y  as  f o l l o w s :  

The Cour t :  The C o u r t  w i l l  n o t e  t h a t  s h e  h a s  
t e s t i f i e d  i n  t h i s  C o u r t  b e f o r e .  The C o u r t  h a s  
p r e v i o u s l y  a c c e p t e d  h e r  t e s t i m o n y  as  an  
e x p e r t .  .... 

M r .  G i l l i a m ' s  s t a n d b y  c o u n s e l  made a t i m e l y  mot ion  f o r  m i s t r i a l ,  

which w a s  d e n i e d .  ( R .  957-958).  

When t h e  judge vouched f o r  t h e  e x p e r t  w i t n e s s  o f  t h e  S t a t e ,  

A p p e l l a n t  w a s  p r e j u d i c e d .  I n  a j u r y  t r i a l ,  t h e  j u d g e ' s  dominant  

p o s i t i o n  makes h i s  remarks  and comments overshadow t h o s e  o f  t h o s e  

o f  t h e  l i t i g a n t s ,  t h e  w i t n e s s e s  and t h e  a t t o r n e y s ,  and t h e r e f o r e ,  

c o n d u c t  which e x p r e s s e d  or  t e n d s  t o  e x p r e s s  a j u d g e ' s  v iew as  t o  

t h e  c r e d i b i l i t y  o f  t h e  w i t n e s s  d e n i e s  t h e  accused  t h e  i m p a r t i a l  

t r i a l  t o  which h e  i s  e n t i t l e d .  Hamil ton v .  S t a t e ,  109 So. 2d 422 

( F l a .  3d DCA 1 9 5 9 ) .  Thus, i n  Robinson v .  S t a t e ,  1 6 1  So.2d 578 

( F l a .  3d DCA 1 9 6 4 ) ,  where t h e  judge commented t h a t  t h e  w i t n e s s  

w a s  a n  h o n e s t ,  poor  man w i t h  i n f e r i o r  e d u c a t i o n  who w a s  d o i n g  h i s  

best t o  answer q u e s t i o n s ,  t h e  c o u r t  h e l d  t h a t  t h e  d e n i a l  o f  t h e  



Motion for  Mistr ial  was reversible e r ror .  There, the court did 

not say t h a t  the  comment amounted t o  any preference or even an 

indication of such, but t h a t  i f  it could have been so 

interpreted,  on tha t  poss ib i l i t y  it should be reversed for  a  new 

t r i a l .  "Where there i s  simply a  doubt, a s  here,  t h a t  an accused 

has been prejudiced by a  remark of the  court ,  we m u s t  grant him a  

new t r i a l . "  Id .  a t  579. - 

D r .  Rao t e s t i f i e d  tha t  it was her opinion based upon a  

medical reasonable probabil i ty t h a t  cer ta in  in jur ies  t o  the 

decedent's head area were in f l i c t ed  by the  wearer of the sneakers 

previously introduced as  State  Exhibits 8  and 9 stomping on her 

head ( R .  896), while she was s t i l l  a l ive .  ( R .  889-890). 

D r .  Rao explained tha t  the  basis  of t h i s  opinion came from 

an experiment which she conducted using S t a t e ' s  Exhibits 8  and 9 

which had been found one a t  the  scene, and one in  the truck, 

respectively. D r .  Rao explained tha t  when she shaved the 

decedent' s head, she found c i rcu lar  marks. ( R .  883-884) . After 

having a  photographer photograph t h a t  area of scalp,  she made a  

mold of the imprint of the sole of one of the sneakers with play 

dough. That mold was introduced in to  evidence as  S t a t e ' s  

Composite Exhibit No. 39. ( R .  887). 

D r .  Rao explained t h a t  the bottoms of the sneakers contained 

a  pat tern of both c i r c l e s  and squares, and both the  c i r c l e s  and 

squares were imprinted on the clay mold. ( R .  887). D r .  Rao 

explained t h a t  she had a  theory tha t  the  c i rcu lar  marks on the  



decedent 's head were caused by someone stomping on her head with 

the sneakers. The decedent 's head, however, had impressions of 

only c i r c l e s .  

In order t o  t e s t  her theory, D r .  Rao asked for  a  l iv ing 

volunteer from her o f f i ce  t o  par t ic ipa te  i n  an experiment. ( R .  

888).  She asked t h a t  individual t o  l i f t  h i s  s h i r t ,  and then D r .  

Rao h i t  him on the  back with a  sneaker. ( R .  887-888). A 

photograph was then taken of h i s  back. ( R .  888). The photograph 

showed only the c i r c l e s  imprinted on the  volunteer ' s  back and not 

the squares. ( R .  888). D r .  Rao explained t h a t  the reason why 

only the c i r c l e s  imprinted i s  because of a  suction action.  She 

suggested tha t  the jury f ee l  the bottom of the sneaker as  they 

passed it around, they would f ee l  t h a t  the  c i r c l e s  a re  depressed 

but the squares a r e  elevated, f lush with the surface, therefore ,  

" i f  you h i t  somebody, the  c i r c l e s ,  because of the  concave nature 

of the pat terns ,  there  was some kind of grip."  ( R .  888). D r .  

Rao, however, qual i f ied her opinion by s ta t ing :  

D r .  Rao: . . . This i s  my explanation. I'm 
not an expert on shoes but t h i s  i n  f ac t  was 
borne out  by the experiment t h a t  was 
subsequently conducted on a  l iv ing person. 

( R .  888). (~mphas is  added) 

D r .  Rao then explained t h a t  the  scalp area was p l en t i fu l  i n  

nerves and very sens i t ive ,  therefore,  t h i s  in jury caused the  

decedent a  great  deal of pain. ( R .  889). Standby defense 

counsel timely moved for mis t r i a l ,  or i n  the a l te rna t ive ,  t o  

s t r i k e  a l l  of t h a t  testimony, but the court denied those 

motions. ( R .  958-959) . 



It was error for the court to admit the testimony of Dr. Rao 

regarding shoe marks on the victim's head, where she admitted 

that she had not the skill, knowledge or experience with respect 

to the subject matter. Pearson v. State, 254 So.2d 573 (Fla. 3d 

DCA 1971), cert . denied 409 U. S. 879. Thus, in Wright v. State, 

348 So.2d 26  l la. 1st DCA 1977) where the forensic pathologist 

testified that the victim had been injured prior to burial and 

that the injuries had not been inflicted by the treads of a 

bulldozer, the court held that such evidence was beyond the 

medical examiner to give. - Id. at 31. 

Here, where the witness admitted that she had no knowledge 

of a scientific nature from which to justify her opinion, it was 

improper to permit her testimony. Fisher v. State, 361 So.2d 203 

(Fla. 3d DCA 1978). Testimony that knife wounds were more 

characteristic of those made by a woman than a man were held 

improper. - Id. 

Where evidence is based solely upon scientific tests and 

experiments, it is essential that the reliability of the test be 

recognized and accepted by scientists or that the demonstration 

pass from the stage of experimentation to that of reasonable 

demonstratability. Delap v. State, 440 So.2d 1242, 1247  l la. 

1983). Dr. Rao's "tests" and "experiments" certainly have not 

passed from the stage of experimentation to that of reasonable 

demonstrability and, therefore, it was reversible error to have 

permitted such prejudicial testimony. The erroneously admitted 



testimony was especial ly harmful t o  M r .  Gilliam due t o  the f a c t  

t h a t  the t r i a l  judge had i n i t i a l l y  indicated h i s  high esteem of 

t h i s  witness' c r e d i b i l i t y  "as an expert." ( R .  861). Therefore, 

due process requires a  reversal  under these circumstances. 



THE TRIAL COURT ERRED I N  ALLOWING EVIDENCE AND 
TESTIMONY CONCERNING PHOTOGRAPHS AND MODELS 
WHICH FORMED THE BASIS OF DR. SOUVIRON'S 
EXPERT OPINION THAT BITE MARKS WERE CAUSED BY 
BURLEY GILLIAM. 

On March 24, 1983, M r .  G i l l i a m ' s  a t t o r n e y  f i l e d  a mot ion  t o  

p roduce  p h y s i c a l  e v i d e n c e  ( R .  1 3 1 2 ) ,  s p e c i f i c a l l y  r e q u e s t i n g  

access t o  t h e  f o l l o w i n g  d e n t a l  ev idence :  

( a )  A l l  pho tographs  t a k e n  b y  t h e  S t a t e ' s  
f o r e n s i c  o d o n t h o l o g i s t  [ D r .  Souvi ron]  (o r  
t a k e n  under  h i s  d i r e c t i o n ) ;  

( b )  A l l  models  p r e p a r e d  i n  c o n n e c t i o n  w i t h  
t h e  d e n t a l  e v i d e n c e .  

( R .  3 1 5 ) .  

The mot ion  f u r t h e r  a d v i s e d  t h a t  t h e  d e f e n d a n t  w a s  aware t h a t  

c e r t a i n  t e s t s  and s u c h  o t h e r  e x p e r i e m e n t s  w e r e  per formed i n  t h e  

area o f  f o r e n s i c  odon to logy ,  and t h a t  t h e  d e f e n d a n t  had  r e t a i n e d  

t h e  s e r v i c e s  o f  t h r e e  f o r e n s i c  o d o n t o l o g i s t s .  ( R .  1 3 1 5 ) .  

A t  t r i a l ,  t h e  c o u r t  a l l o w e d  t h e  S t a t e  t o  i n t r o d u c e  

pho tographs  w i t h  o v e r l a y s  which had  neve r  b e e n  d i s c l o s e d  t o  

d e f e n s e  c o u n s e l  or t o  M r .  G i l l i a m .  A t  t r i a l ,  s t a n d b y  c o u n s e l  

a d v i s e d  t h e  c o u r t  t h a t  on J a n u a r y  18, 1985,  h e  t o o k  t h e  

d e p o s i t i o n  o f  D r .  Souv i ron  and w a s  n o t  p r o v i d e d  w i t h  t h e  

pho tographs  w i t h  o v e r l a y s  which w e r e  compos i t e  e x h i b i t s  marked 

f o r  i d e n t i f i c a t i o n  as  S t a t e ' s  1-AAA, 1-CCC, 1-GGG, 1-HHH, 1-DDD, 

1-111, and I-FFF. ( R .  9 0 1 ) .  S tandby c o u n s e l  a d v i s e d  t h e  c o u r t  

t h a t  t h e r e  w a s  no q u e s t i o n i n g  a b o u t  t h e  o v e r l a y s  b e c a u s e ,  "We 

d i d n ' t  even  know t h e s e  e x i s t e d . "  ( R .  9 0 2 ) .  



Standby counsel objected t o  the introduction of these 

exhibi ts  and asked the  court t o  remove the  overlays which contain 

numbers based on the discovery viola t ion.  ( R .  902). The court 

denied these motions ( R .  902) and s ta ted  t h a t  allowing 

M r .  Gilliam t o  look a t  these photographs i n  the  few moments 

before D r .  Souviron t e s t i f i e d ,  provided, "plenty of time. " ( R .  

903) . Thereupon the S t a t e ' s  Composite Exhibits marked for 

iden t i f ica t ion  as 1-CCC, 1-AAA, 1-FFF, 1-GGG, 1-iii, 1-HHH,  1-DDD 

were moved in to  evidence a s  S t a t e ' s  Exhibits 42 ( R .  925), 44 ( R .  

925), 45 ( R .  929), 46 (4. 940), 47 ( R .  940), 48 ( R .  942), and49  

(K. 946) respectively.  

Based upon these composite photographs which neither defense 

counsel nor M r .  Gilliam had seen pr ior  t o  the time of t r i a l ,  

D r .  Souviron t e s t i f i e d  t h a t  within a  reasonable degree of 

dental/medical cer ta in ty  ( R .  939), the  b i t e  marks on Joyce 

Marlowe's body were made by Burley Gil l iam's tee th .  These 

exhibi ts  g rea t ly  prejudiced M r .  Gilliam because D r .  Souviron 

r e l i ed  upon them. D r .  Souviron t e s t i f i e d  t h a t  S t a t e ' s  Exhibits 

42 and 44 showed tha t  M r .  Gilliam's upper tee th  are  broken and 

snaggled and he has chips and breaks on h i s  upper f ront  t ee th .  

( R .  925). When compared t o  S t a t e ' s  Exhibit 45 and 46, these 

photos showed how the b i t e  mark on Joyce Marlowe's nipple and 

chin were made. (R .  933). S t a t e ' s  Exhibit 47 depicted the  b i t e  

mark on the l e f t  ear .  ( R .  940). Based on t h a t  photo, D r .  

Souviron t e s t i f i e d  t h a t ,  "I  could feel  reasonably sure t h a t  the  

b i t e  mark on the  ear  was l e f t  by M r .  Gilliam. ( R .  941-942). 



D r .  Souviron a lso  used S t a t e ' s  Exhibit 48 which was a 

similar  s e t  of photos from the b i t e  mark on the  chin i n  which the  

model i s  compared on the overlay t o  a photograph of M r .  Gil l iam's 

tee th ,  only t h i s  one i s  of the  breast .  ( R .  942). D r .  Souviron 

r e l i ed  upon t h i s  photograph t o  t e s t i f y  t h a t  t h i s  in jury was a l so  

caused by Burley Gilliam. ( R .  946). S t a t e ' s  Exhibit 49 i s  

another photo of the  model of M r .  Gil l iam's teeth .  ( R .  948). 

D r .  Souviron explained t h a t  S t a t e ' s  Exhibit 42 i s  the indentation 

l e f t  by the stone model of M r .  Gil l iam's tee th .  ( R .  929). 

Without these exhibi ts ,  D r .  Souviron would not have had any basis  

for  h i s  testimony. 

Where there  a re  discovery viola t ions ,  Richardson v. S ta te ,  

246 So.2d 771   l la. 1971) requires the t r i a l  court t o  determine 

whether the noncompliance has resulted i n  prejudice t o  the 

defendant. This discret ion,  however, can only be properly 

exercised a f t e r  the court has made an adequate inquiry in to  a l l  

the surrounding circumstances. The establishment of nonprejudice 

m u s t  aff irmatively appear i n  the record. The cour t ' s  response 

here,  i . e . ,  t h a t  the few moments the  p r o  se  defendant had t o  look - 

a t  the photographs and overlays pr ior  t o  the witness' testimony 

was "plent ly  of time" ( R .  903) was not the f u l l  inquiry 

Richardson requires.  See Cumbie v. S t a t e ,  345 So. 2d 1061 (Fla.  

1977). 

In Raffone v. S ta te ,  11 F.L.W. 342 (Fla. 4th DCA Feb. 5, 

1986), the s t a t e  tendered a crime analysis  of various items 



pursuant t o  a demand for  discovery. The day before t r i a l ,  

however, the s t a t e  conducted a supplemental analysis  which was 

provided t o  the defense a t  t r i a l .  The court ,  i n  Raffone held 

t h a t  the t r i a l  court had an affirmative duty t o  furnish f u l l  

discovery and t h a t  it was e r ro r  not t o  have held a Richardson 

hearing. 

I t  cannot be assumed t h a t  e r ro r s  of t h i s  type a re  

harmless. Cumbie v. Sta te ,  supra. Even i f  the e r ror  was 

harmless beyond a reasonable doubt, f a i l u r e  t o  conduct an inquiry 

a s  required by Richardson compels p e r  se  reversal .  Hall v. 

S ta te ,  477 So.2d 572 (Fla .  4th DCA 1985). 

The Richardson inquiry i s  designed t o  f e r r e t  out procedural 

prejudice occasioned by a pa r ty ' s  discovery viola t ion.  The t r i a l  

court m u s t  decide whether the  discovery viola t ions  prevent the  

aggrieved party from properly preparing for  t r i a l .  Smith v. 

Sta te ,  372 So.2d 86  l la. 1979). Thus, i n  the ins tan t  case where 

M r .  Gilliam had retained the services of three  forensic 

odonthologists who were prevented from examining the photographs 

and overlays prepared by the S t a t e ' s  odontologist, M r .  Gilliam 

was prevented from properly preparing for t r i a l .  In Alfaro v. 

S t a t e ,  471 So.2d 1345  l la. 4th DCA 1985), the  court held it was 

e r ro r  t o  not conduct a Richardson inquiry where the  defendant was 

not advised about the medical examiner's testimony regarding 

accident reconstruction. Likewise, in  the ins tan t  case, the  

c o u r t ' s  f a i lu re  t o  conduct a Richardson hearing const i tu tes  

revers ible  e r ror .  



V I I I  

THE COURT ERRED I N  FAILING TO CONDUCT A 
RICHARDSON HEARING WHEN COUNSEL LEARNED FOR 
THE FIRST TIME D U R I N G  TRIAL THAT TWO WITNESSES 
HAD IDENTIFIED SOMEONE OTHER THAN MR. GILLIAM 
AS HAVING BEEN THE D R I V E R  OF THE TRUCK AT THE 
SCENE OF THE MURDER. 

A defense motion t o  produce favorable  and exculpatory 

evidence was f i l e d  February 16, 1983. ( R .  1201-1202). 

Two witnesses ,  Brad Beloff and h i s  g i r l f r i e n d ,  Sandy 

Burroughs, t e s t i f i e d  t h a t  they were a t  t h e  scene of t h e  murder 

and t r i e d  t o  h e l p  t h e  d r i v e r  of a  t ruck  push it ou t  of  t h e  beach 

a rea  and onto t h e  s t r e e t .  

On c ross  examination, each indica ted  t h a t  they d id  not 

recognize anyone i n  t h e  courtroom a s  t h e  d r i v e r  of t h a t  t ruck .  

( R .  606-609; 614) .  However, both M r .  Beloff and M s .  Burroughs 

t e s t i f i e d  t h a t  t h e  po l i ce  showed each of them, separa te ly ,  a  

photographic l ineup d i sp lay ,  from which each i d e n t i f i e d  t h e  

d r i v e r  of t h a t  t ruck .  ( R .  609; 614) .  

When each witness was shown a copy of  t h e  photo d i sp lay  

which had been provided t o  defense counsel,  both M r .  Beloff and 

M s .  Burroughs s t a t e d  t h a t  t h e  p i c t u r e  t h a t  they had picked out  

was not p a r t  of t h a t  s e t  of photos. ( R .  609; 614).  Both 

witnesses  t e s t i f i e d  t h a t  t h e  person t h a t  they  picked out  of t h e  

photo i d e n t i f i c a t i o n  l ineup was not  i n  cour t  t h a t  morning. 

M r .  Gi l l iam t imely requested a  hearing pursuant t o  

Richardson v. S t a t e ,  246 So.2d 7 7 1  (F la .  1971) ,  regarding why t h e  



State  never produced those photographs t o  any of M r .  Gilliam's 

attorneys or t o  M r .  Gilliam. ( R .  641-642). 

The court refused t o  hold a Richardson inquiry on the 

grounds t h a t  no prejudice resulted t o  M r .  Gilliam because neither 

of those witnesses was able t o  make an ident i f icat ion,  therefore,  

any error  did not inure to  M r .  Gilliam's detriment. 

The Court: I think the outcome or  a t  l e a s t  
where we s i t  r igh t  now, the inab i l i ty  of any 
of these people t o  e i ther  make a photo I.D. a t  
the time of the offense or  an in-court I . D .  
makes any further inquiry on t h i s  n u l l  and 
void. 

Now, while you may argue there has been a 
technical violat ion,  the question a t  a 
Richardson inquiry i s  always prejudice and it 
seems t o  me t h a t  a t  t h i s  point,  and as I have - 
explained to  M r .  Gilliam, t h a t  i s  probably the 
best  thing for him tha t  the people a re  not 
able t o  make tha t  ident i f icat ion.  

( R .  642). 

The Court u t t e r ly  fa i led  t o  address the f ac t  t h a t  t h i s  

discovery violat ion could have inured to  M r .  Gilliam's benefi t  by 

producing evidence tha t  another person, rather than himself, was 

a t  the scene of the  crime and i n  possession of the truck. 

When Mr. Gillaim requested copies of the photograph display 

shown t o  S ta te ' s  witnesses Beloff and Burroughs ( R .  617-618), the 

Court responded: 

The Court: I have no idea how many 
photographs they showed them and it rea l ly  
doesn' t  matter. Like I said ,  the best thing 
you have going i s  tha t  both guys stood there 
and talked to  you and they couldn' t  ident i fy  
you but I w i l l  take up your motion. 



The cour t ,  however, without conducting a  hearing required by 

Richardson v. Sta te ,  246 So.2d 771  l la. 1971), decided t h a t  

although there  had been a  technical v iola t ion,  there  was no 

prejudice. R. 642). This exchange, however, did not s a t i s f y  

Richardson. In Raffone v. S ta te ,  11 F.L.W. 342 (Fla.  4th DCA 

1976), where the t r i a l  court i n  refusing t o  conduct a  Richardson 

inquiry s ta ted :  "You have got your objections on the record. I 

don ' t  think you have been prejudiced," the appel la te  court 

reversed the conviction. 

Here, the  t r i a l  c o u r t ' s  invest igation in to  the question of 

prejudice was not the f u l l  inquiry required by Richardson. No 

appellate court can be cer ta in  t h a t  e r rors  of t h i s  type a re  

harmless. Cumbie v. Sta te ,  345 So.2d 1061  l la. 1977). This i s  

why Richardson requires t h a t  the circumstances establishing 

nonprejudice t o  M r .  Gilliam m u s t  aff irmatively appear i n  the  

record. 

Thus ,  had the defense been advised t h a t  the witnesses had 

not only not iden t i f ied  M r .  Gilliam, but t h a t  they had posi t ively  

iden t i f ied  another man from the photo display a s  the driver of 

the truck, and thus a t  the  scene of the crime, t h i s  information 

could have inured t o  M r .  Gil l iam's benef i t  and shif ted focus of 

the  defense. 

The S ta te  had the burden of showing the t r i a l  court t h a t  

there  was no prejudice and t h a t  Gil l iam's a b i l i t y  t o  prepare for 



t r i a l  was not impaired by a  disclosure viola t ion.  Thus, i n  

McClellan v. Sta te ,  359 So.2d 869 (Fla .  1st DCA 1978), where the  

s t a t e  argued tha t  since the witness had t e s t i f i e d  in  a  deposition 

t o  a  much more incriminating statement made by the  defendant, the  

defendant obviously was not prejudiced a t  t r i a l  when the witness 

t e s t i f i e d  t o  a  l e s s  damaging, undisclosed statement. The 

appellate court held t h a t  the s t a t e  had not met i t s  burden and it 

was reversible e r ror  t o  not conduct an inquiry in to  the question 

of prejudice. Likewise, here a  new t r i a l  i s  required. 



THE COURT F A I L E D  TO INSTRUCT THE J U R Y  A S  T O  
A L L  NECESSARILY L E S S E R  INCLUDED O F F E N S E S  O F  
C A P I T A L  MURDER, AND MR. G I L L I A M  D I D  NOT MAKE A  
KNOWING AND I N T E L L I G E N T  WAIVER ON THE RECORD, 
THUS REVERSAL I S  AUTOMATICALLY REQUIRED UNDER 
HARRIS V.  STATE.  

I n  H a r r i s  v .  S t a t e ,  438 S o . 2 d  787 ( F l a .  1 9 8 5 ) ,  t h i s  C o u r t  

recognized the f u n d a m e n t a l  r i g h t  of an  accused i n  a cap i t a l  case 

t o  have the j u r y  i n s t r u c t e d  as t o  the necessari ly i nc luded  lesser 

offenses.  T h e  v i o l a t i o n  of t h a t  r i g h t  c o n s t i t u t e s  f u n d a m e n t a l  

error,  a w a i v e r  of w h i c h ,  t o  be effect ive ,  m u s t  be m a d e  on the 

record k n o w i n g l y  and i n t e l l i g e n t l y  by the accused personally 

rather than by counse l .  

H e r e  the C o u r t  m a d e  less than a per func tory  e f f o r t  t o  

e x p l a i n  t o  M r .  G i l l i a m ,  w h o  w a s  represent ing  h i m s e l f ,  w h a t  w a s  

involved i n  h i s  f u n d a m e n t a l  r i g h t  t o  have the j u r y  i n s t r u c t e d  on  

lesser inc luded  offenses. J u s t  before c l o s i n g  a r g u m e n t s ,  the  

C o u r t  c a s u a l l y  i n q u i r e d  w h e t h e r  M r .  G i l l i a m  w o u l d  be w a i v i n g  the 

reading of lesser i nc luded  offenses: 

T h e  C o u r t :  I a s s u m e ,  M r .  G i l l i a m ,  t h a t  you 
w o u l d  l i k e  a l l  lesser i nc luded  offenses read 
t o  the j u r y ,  i s  t h a t  correct? 

T h e  D e f e n d a n t :  I d o n ' t  unders tand w h a t  you 
m e a n .  

The C o u r t :  A l r i g h t .  Y o u  d o n ' t  have t o  a rgue  
lessers, Sta te .  

M r .  G i l l i a m  c lear ly  d i d  n o t  unders tand e i ther  the practical  



a s p e c t  o r  t h e  r a m i f i c a t i o n s  of  t h i s  r i g h t  t h a t  t h e  Court  waived 

on h i s  b e h a l f .  S h o r t l y  a f t e r  t h e  above col loquy,  M r .  G i l l i am 

i n d i c a t e d  t h a t  he  d i d  no t  understand t h e  l e g a l  terms o f  a r t  used 

by t h e  judge. 

Gi l l i am:  I would a p p r e c i a t e  it i f  you would 
speak a l i t t l e  s impler  Engl i sh .  I r e a l i z e  you 
have s e v e r a l  y e a r s  o f  c o l l e g e  educa t ion  behind 
you b u t  you have t o  cons ider  t h a t  -- 

During t h e  charge conference,  s tandby counse l  advised t h e  

Court  t h a t  he  a t tempted t o  d i s c u s s  t h e  s i g n i f i c a n c e  o f  l e s s e r  

inc luded  o f f e n s e s  wi th  M r .  G i l l i am,  b u t  was having d i f f i c u l t y  

communicating with  him. ( R .  1014-1025). The Court s t a t e d  t o  

s tandby counsel :  

The Court: I j u s t  f e e l  l i k e ,  you know, it 
would be  i n  h i s  b e s t  i n t e r e s t ,  o f  course ,  t o  
have l e s s e r s  given ... 

Standby counsel  agreed with  t h e  C o u r t ' s  op in ion  and s t a t e d  he  

would a t tempt  t o  e x p l a i n  it i n  common sense  terms ( R .  1015) 

e i t h e r  t h a t  n i g h t  o r  e a r l y  t h e  nex t  morning. 

Nonetheless,  on t h e  fol lowing morning, it w a s  announced t h a t  

M r .  G i l l i a m  on ly  wanted t h e  ju ry  i n s t r u c t e d  on f i r s t  degree  and 

second degree  murder. ( R .  1020) .  The fol lowing i s  t h e  o n l y  

a t t empt  made by t h e  Court t o  a s c e r t a i n  whether t h i s  prq - s e  

defendant  wi th  l e s s  t han  a  h igh  school  educa t ion  was making a  

knowing and i n t e l l i g e n t  waiver of  a  fundamental r i g h t :  



M r .  A d e l s t e i n :  L e t  m e  j u s t  a d v i s e  t h e  Cour t  
as  t o  what lessers I b e l i e v e  M r .  G i l l i a m  
w i s h e s  t o  waive  a t  t h i s  t i m e .  On t h e  c o u n t  
which c h a r g e s  f i r s t  d e g r e e  murder ,  it i s  my 
u n d e r s t a n d i n g  t h a t  M r .  G i l l i a m  i s  o n l y  
r e q u e s t i n g  f i r s t  d e g r e e  murder  and second 
d e g r e e  murder .  

The Cour t :  Is t h a t  c o r r e c t ,  M r .  G i l l i a m ?  

The Defendant :  Y e s .  

The Cour t :  A l l  r i g h t .  You h a v e  t a l k e d  -- and 
I have  t o  a s k  you t h e s e  q u e s t i o n s .  You have  
t a l k e d  t o  S tandby Counsel  a b o u t  t h e s e  
i n s t r u c t i o n s ,  c o r r e c t ?  

The Defendant :  Y e s .  

The Cour t :  They have  e x p l a i n e d  t o  you and 
y o u r  u n d e r s t a n d  you h a v e  t h e  r i g h t  t o  have  a l l  
lesser i n c l u d e d  o f f e n s e s  r e a d  t o  t h e  j u r y ?  

The Defendant :  Y e s ,  s i r .  

The Cour t :  And you are a s k i n g  t h a t  o n l y  f i r s t  
and  second d e g r e e  murder be r e a d ?  

The Defendant :  Y e s .  

The Cour t :  H a s  anybody f o r c e d  you o r  
t h r e a t e n e d  you t o  make t h a t  d e c i s i o n ?  Is it 
f r e e l y  and  v o l u n t a r i l y  made? 

The Defendant :  Y e s .  

The Cour t :  So t h e  C o u r t  f i n d s  t h a t  t h i r d  
murder ,  w e  d o n ' t  have  t o  worry a b o u t .  

M r .  A d e l s t e i n :  Nor d o  you h a v e  t o  worry  a b o u t  
m a n s l a u g h t e r ,  Your Honor. 

The Cour t :  Okay. 

S h o r t l y  t h e r e a f t e r ,  s t a n d b y  c o u n s e l  renewed h i s  c o n t i n u i n g  

r e q u e s t  f o r  p s y c h i a t r i c  e v a l u a t i o n  o f  M r .  G i l l i a m .  ( R .  1026- 



1 0 2 7 ) .  The r e q u e s t  was d e n i e d .  l9 ( R .  1 0 2 7 ) .  

I n  J o n e s  v.  S t a t e ,  So.2d , 11 F.L.W. 60,  Case No. 

66 ,335  l la. Feb. 13 ,  1 9 8 6 ) ,  t h i s  Cour t  e x p l a i n e d  i t s  r e a s o n i n g  

o f  t h e  f u n d a m e n t a l i t y  of t h e  r i g h t  t o  s u c h  i n s t r u c t i o n  i n  t h e  

c a p i t a l  c o n t e x t ,  s t a t i n g :  

The H a r r i s  h o l d i n g  w a s ,  i n  p a r t ,  b a s e d  on t h e  
Uni t ed  S t a t e s  S u ~ r e m e  C o u r t ' s  d e c i s i o n  o f  Beck 
v .  A l a b a m a ,  447 6.s. 625 ( 1 9 8 0 ) .  I n  Beck, t h e  
Cour t  s t r u c k  down as v i o l a t i v e  o f  due p r o c e s s  
a n  Alabama s t a t u t e  p r o h i b i t i n g  a judge i n  a 
c a p i t a l  case from i n s t r u c t i n g  t h e  j u r y  on 
lesser i n c l u d e d  o f f e n s e s .  C i t i n g  t h e  
" s i g n i f i c a n t  c o n s t i t u t i o n a l  d i f f e r e n c e  between 
t h e  d e a t h  p e n a l t y  and lesser pun i shments . ,  " 
447 U.S. a t  637, t h e  C o u r t  r easoned  t h a t  t h e  
f a i l u r e  t o  g i v e  t h e  j u r y  t h e  " t h i r d  o p t i o n "  -- 
o f  c o n v i c t i n g  on an  a p p r o p r i a t e  lesser 
i n c l u d e d  o f f e n s e ,  as  opposed t o  e i t h e r  
c o n v i c t i o n  o r  a c q u i t t a l ,  i m p e r m i s s i b l y  
enhanced t h e  r i s k  o f  a n  unwarranted  
c o n v i c t i o n .  

I n  t h e  absence  o f  a " t h i r d  o p t i o n "  a 
c o n v i c t i o n  might  s i g n a l  a j u r y ' s  b e l i e f  t h a t  
t h e  d e f e n d a n t  had  committed s o m e  s e r i o u s  c r i m e  
d e s e r v i n g  o f  punishment ,  w h i l e  a n  a c q u i t t a l  
c o u l d  r e f l e c t  a h e s i t a n c y  t o  impose t h e  
u l t i m a t e  s a n c t i o n  o f  d e a t h .  Such 
p o s s i b i l i t i e s ,  t h e  C o u r t  h e l d ,  " i n t r o d u c e  a 
l e v e l  o f  u n c e r t a i n t y  and u n r e l i a b i l i t y  i n t o  
t h e  f a c t f i n d i n g  p r o c e s s  t h a t  c a n n o t  be 

1 9 ~ h e  above i n q u i r y  w a s  who l ly  i n s u f f i c i e n t  t o  d e t e r m i n e  whe the r  
t h e  wa ive r  w a s  b e i n g  made knowingly and i n t e l l i g e n t l y .  To t h e  
c o n t r a r y ,  it i s  r e a d i l y  a p p a r e n t  t h a t  M r .  G i l l i a m  d i d  n o t  h a v e  a n  
a p p r e c i a t i o n  o f  t h e  s i g n i f i c a n c e  and r a m i f i c a t i o n s  o f  t h e  
i m p o r t a n t  r i g h t s  which w e r e  b e i n g  exc luded .  T h i s  i s s u e  s h o u l d  be 
c o n s i d e r e d  i n  l i g h t  o f  t h e  f a c t s  and arguments  set  f o r t h  i n  
i s s u e s  I and 11, s u p r a ,  r e g a r d i n g  M r .  G i l l i a m ' s  incompetence t o  
s t a n d  t r i a l  and i n a b i l i t y  t o  waive  t h e  a s s i s t a n c e  o f  c o u n s e l .  



tolerated in a capital case." 447 U.S. at 
643. 

Jones, 11 F.L.W. at 61. 

Reversal of Mr. Gilliam's conviction is automatically 

required here under Harris v. State, because of the absence of 

clear evidence in the record that Mr. Gilliam made a personal 

statement of a knowing and intelligent waiver of his right to 

have the jury instructed on lesser included offenses, and that he 

was competent to waive that right. 



BECAUSE O F  A C T I O N S  AND I N A C T I O N S  BY THE 
PROSECUTORS AND BY THE T R I A L  COURT, 
FUNDAMENTAL ERRORS O F  CONSTITUTIONAL 
S I G N I F I C A N C E  OCCURRED DURING MR. G I L L I A M ' S  
T R I A L ,  AND THE CUMULATIVE E F F E C T  O F  THE 
CONSTITUTIONAL ERRORS DENIED MR. G I L L I A M  H I S  
RIGHT TO A  F A I R  T R I A L  AND DUE PROCESS O F  LAW. 

A .  CUMULATIVE ERRORS T A I N T E D  THE T R I A L .  

T h e  prosecutors took undue  advantage of M r .  G i l l i a m ' s  

p r e d i c a m e n t  of d e f e n d i n g  h i m s e l f  pro - se. F i r s t ,  t he  prosecutor 

o b s t i n a t e l y  r e fused  t o  provide M r .  G i l l i a m  w i t h  a l i s t  of i t s  

w i t n e s s e s .  A l t h o u g h  the C o u r t  repeatedly di rec ted  the 

prosecutors t o  provide M r .  G i l l i a m  w i t h  i t s  w i t n e s s  l i s t ,  the 

prosecutor resorted t o  a l l  k i n d s  of g i m m i c k s  t o  avoid so a d v i s i n g  

M r .  G i l l i a m ,  u n t i l  the  C o u r t  r e p r i m a n d e d  the  prosecutor. O n  t h e  

t h i r d  day of t he  f ive-day j u r y  t r i a l ,  s tandby  c o u n s e l  requested 

t h a t  the prosecutor a t  l eas t  advise  M r .  G i l l i a m  as  t o  w h o  the 

n e x t  f o u r  or f i v e  w i t n e s s e s  w o u l d  be so t h a t  he cou ld  prepare 

over t he  l u n c h  break. When t he  judge r e t u r n e d  t o  the  bench, he 

i m m e d i a t e l y  asked w h e t h e r  or  n o t  h i s  order had been carried o u t :  

The C o u r t :  I t r u s t  m y  i n s t r u c t i o n s  w e r e  
carried o u t  so tha t  the n e x t  f o u r  or f i v e  
w i t n e s s e s  he k n o w s  w h o  they  are and so t h a t  I 
d o n ' t  have t o  stop a f t e r  every w i t n e s s .  

T h e  P r o s e c u t o r :  . . . I have m a d e  a n  a t t e m p t  . . . 
The C o u r t :  So the order of the  C o u r t  w a s  n o t  
carr ied  o u t ?  



The Prosecutor: No, Your Honor, it was not. 

The Court: Okay, well you know, who do you 
plan t o  c a l l  t h i s  afternoon? 

The Court: What exhibi ts  do you intend t o  
introduce? 

M r .  Adelstein: ... I spec i f ica l ly  asked t o  
give the  order of the  witnesses which I 
believe was Your Honor's order.  

The Court: That was my order.  

The Court: See, you know, there we go 
again. There we go again l i k e  children. You 
know, Susan [prosecutor] -- ... Why i s  it so 
d i f f i c u l t  when I sa id .  a lease s ive  M r .  Gilliam 
a  l i s t  of the people t h a t  you a re  going t o  
c a l l  t h i s  afternoon? Why i s  t h a t  so hard? 

The Court: I f  I don ' t  supervise every aspect 
of t h i s  case -- I come back i n  the courtroom 
and it i s  chaos. 

The prosecutor f ina l ly  revealed which witnesses would 

t e s t i f y  t h a t  afternoon. ( R .  689). A t  the  end of the afternoon, 

M r .  Gilliam again requested a complete l i s t  of witnesses. ( R .  

694). And the Court responded, "I am doing the  best  I can, 

M r .  Gilliam." ( R .  694). 

Before the end of the  day, M r .  Gilliam again requested a  

complete l i s t  of witnesses and the prosecutor f ina l ly  admitted 

t h a t  she had no intention t o  give M r .  Gilliam the addresses of 

cer ta in  witnesses. ( R .  725). By the end of the t h i r d  day of the 



five-day jury t r i a l  jury, M r .  Gilliam s t i l l  d i d  not have a  

complete l i s t  of witnesses. ( R .  814; 830). 

On the f i r s t  day of t r i a l  a f t e r  the jury was sworn, the 

Court ordered the prosecutor t o  write out a  l i s t  of a l l  witnesses 

for  the t r i a l  phase. ( R .  567) . The Court denied M r .  Gilliam' s 

request for a  l i s t  of witnesses tha t  would t e s t i f y  a t  the penalty 

phase. ( R .  567-68). Further, the Court fa i led t o  order 

depositions already taken of material witnesses t o  be transcribed 

and provided t o  M r .  Gilliam prior  to  the time tha t  the witness 

t e s t i f i e d .  I n  some instances, the Court had promised M r .  Gilliam 

t h a t  t ranscr ip ts  would be available t o  him, but,  for example, the 

t ranscr ip t  of Armando Rago's deposition ( R .  624) was not provided 

t o  M r .  Gilliam and therefore he had no way t o  effect ively cross 

examine t h i s  witness. Therefore, M r .  Gilliam, who had not taken 

or  attended the deposition, was forced into  the position of 

conducting cross examination of a  witness without knowing what 

t h a t  witness had t e s t i f i e d  t o  previously. 

The t r i a l  court abused i t s  discretion i n  denying 

M r .  Gilliam's request for continuance of t r i a l  and continuance a t  

the time of the penalty phase. Valle v. State,  394 So.2d 1004 

(Fla.  1981). The t r i a l  judge knew tha t  M r .  Gil l iam's main source 

of conf l ic t  with h i s  attorneys was t h e i r  refusal  t o  provide him 

with copies of crucial  documents forming the basis of h i s  

defense, for example, medical reports  and depositions. 

Nonetheless, the court forced M r .  Gilliam t o  prepare for t r i a l  



within four days without even knowing who the s t a t e ' s  witnesses 

were or  what they t e s t i f i e d  t o  during deposition. The court 

abused i t s  d iscret ion in  denying M r .  Gil l iam's requests for  

continuance a t  the  t r i a l  and a t  sentencing. 

Overreaching on the par t  of the  prosecutor was a l so  patent  

i n  another context. The prosecutor put in to  evidence the  

reputation of the  decedent on d i r ec t  examination of the S t a t e ' s  

witness, Kathleen Gordon. ( R .  539-553). Standby defense counsel 

made a timely motion for mis t r ia l  on the grounds t h a t  it was 

t o t a l l y  immaterial and i r re levant  and designed t o  persuade the  

jury t o  believe t h a t  the decedent was just  a  meek angel of a 

person. ( R .  563). In denying the request for  mis t r i a l ,  the  

Court took the opportunity t o  admonish the State:  

The Court: There again you know I have said 
it before, but it just  seems l i k e  s t a t e  
at torneys overk i l l .  

( R .  564). 

A s  pa r t  of standby counsel 's  motion for  mis t r i a l  he c i ted  as  

pa r t  of the  cumulative e r ro r ,  the S t a t e ' s  attempt t o  r ehab i l i t a t e  

i t s  second witness, Jeff  Sherry, by asking whether or  not h i s  

testimony t h a t  he gave today was the same as  what he to ld  the  

pol ice  o f f i ce r s  a t  the time of the offense. ( R .  556-557). The 

Court compounded the prosecutor 's  blunder by s ta t ing :  

The Court: . . . The bottom l ine ,  s i r ,  the  
testimony t h a t  you gave here today, was t h a t  
the  same you to ld  the police? 



By par t ic ipat ing i n  the S t a t e ' s  attempt t o  r ehab i l i t a t e  the 

witness, the Court made a  d i r e c t  comment on the  c r e d i b i l i t y  of 

t h a t  witness. The Court denied the motion for mis t r ia l .  ( R .  

566) . 
Yet another example of the S t a t e ' s  overreaching i s  evidenced 

i n  i t s  presentation of several witnesses. Brad Beloff and Sandy 

Burroughs t e s t i f i e d  t o  matters which could not be linked t o  

M r .  Gilliam. Neither witness could ident i fy  M r .  Gilliam as  the  

dr iver  of the truck which they saw a t  the lake. The Court denied 

a  timely motion t o  s t r i k e  t h e i r  testimony made on the grounds 

t h a t  it was t o t a l l y  i r re levant .  ( R .  639-640). 

Even though the S t a t e ' s  next witness, A 1  Morris, a lso  could 

not iden t i fy  M r .  Gilliam as  the dr iver  of the truck which he 

towed from the lake t o  the Cloverleaf Arnoco Stat ion,  the 

prosecutor asked, "Did you have any further conversations with 

the  defendant?" ( R .  621). Despite the f a c t  t h a t  the tow truck 

dr iver  had already t e s t i f i e d  t h a t  he did not see the truck dr iver  

i n  the  courtroom and was not sure t h a t  the photograph of Burley 

Gilliam was the same person who was a t  the lake. ( R .  622). The 

Sta te ,  sought t o  imply t o  the jury t h a t  M r .  Gilliam was a t  the 

lake, when t h a t  witness had not t e s t i f i e d  t h a t  Burley Gilliam was 

the person a t  the  lake. 

The Court allowed 24 in to  evidence, over M r .  Gil l iam's 

objection ( R .  647-648) the Cloverleaf Arnoco Stat ion work order,  

S t a t e ' s  Exhibit No. 24, fo r  repa i r s  on the truck towed from the 



s c e n e  o f  t h e  c r i m e  w i t h o u t  a p r o p e r  p r e d i c a t e .  The w i t n e s s  w a s  

unab le  t o  i d e n t i f y  t h e  s i g n a t u r e  on tha t  paper a s  b e l o n g i n g  t o  

M r .  G i l l i a m .  ( R .  645-648).  

S tandby d e f e n s e  c o u n s e l  moved f o r  m i s t r i a l  b a s e d  on  t h e  

c u m u l a t i v e  e f f e c t  o f  a l l  o f  t h e  above t r i a l  e r r o r s ,  i n c l u d i n g  t h e  

C o u r t ' s  d e n i a l  o f  a h e a r i n g  p u r s u a n t  t o  Richardson v .  S t a t e ,  246 

So.2d 771  la. 1971)  ( d i s c u s s e d  i n  Arguments V I I  & V I I I )  and a l l  

o f  t h e  o t h e r  t r i a l  e r r o r s  which h a d  o c c u r r e d .  ( R .  6 4 5 ) .  

Such a c t i o n s  on t h e  par t  o f  t h e  p r o s e c u t o r  and compounded by  

the  judge,  are u n t e n a b l e  and v i o l a t e d  M r .  G i l l i a m ' s  r i g h t  t o  a 

f a i r  t r i a l .  The S t a t e ,  i n  i t s  z e a l ,  v i o l a t e d  M r .  G i l l i a m ' s  

c o n f r o n t a t i o n  c l a u s e  r i g h t s  g u a r a n t e e d  by  t h e  S i x t h  Amendment. 

Davis  v .  Alaska ,  415 U.S. 308 ( 1 9 7 4 ) .  

The S t a t e ,  a t  f i r s t ,  a g r e e d  t h a t  r e a s o n a b l e  grounds  e x i s t e d  

t o  w a r r a n t  a competency h e a r i n g .  However, a f t e r  the t r i a l  had  

commenced, making it i m p r a c t i c a l  t o  d i s c o n t i n u e ,  t h e  p r o s e c u t o r s  

a rgued  t h a t  M r .  G i l l i a m  w a s  competent .  The p r o s e c u t o r s  t h e n  t o o k  

f u l l  advan tage  o f  M r .  G i l l i a m ' s  clear i n a b i l i t y  t o  f u n c t i o n  

w i t h i n  t h e  l e g a l  p r o c e s s  and,  t h e  p r o s e c u t o r s  p u r p o s e f u l l y  

t a u n t e d  M r .  G i l l i a m ,  f o r  example, b y  v i o l a t i n g  t h e  C o u r t ' s  o r d e r  

t o  d i s c l o s e  i t s  w i t n e s s e s ,  i n  an  e f f o r t  t o  t r i c k  M r .  G i l l i a m  i n t o  

r e a c t i n g  i n  an  unseemingly manner i n  f r o n t  o f  t h e  j u r y .  

B. CUMULATIVE ERRORS TAINTED THE PENALTY PHASE. 

Here,  M r .  G i l l i a m  w a s  n o t  o n l y  i n c a p a b l e  o f  r e p r e s e n t i n g  

h i m s e l f  a t  t r i a l  based  t h e  i n a d e q u a c i e s  o f  h i s  own e d u c a t i o n  and  



s t a t e  of mind, but the prosecutor spec i fc ia l ly  crippled h i s  

a b i l i t y  or the a b i l i t y  of standby counsel t o  adequately prepare 

the penalty phase. 

During the t r i a l  phase when M r .  Gilliam requested a cornplete 

l i s t  of witnesses and exhibits  from the State ,  the  court did not 

require the State  t o  advise M r .  Gilliam as  t o  the penalty 

phase. ( R .  567-68). A t  the time of the penalty phase, standby 

counsel advised the judge t h a t  a t  no time i n  the case while he 

was counsel for  defendant was he provided copies of the penalty 

phase discovery material.  ( R .  1064). Defense counsel had 

previously f i l ed  a Motion t o  Produce Cert if ied Copies of 

Defendant's Record of Prior Convictions. ( R .  1218-1219). 

Even a t  the time of penalty phase hearing when standby 

counsel requested tha t  M r .  Gilliam be allowed t o  look a t  any 

exhibits  t h a t  a re  going t o  be introduced ( R .  1070), the 

prosecutor complained t h a t  the only exhibit  was a ce r t i f i ed  copy 

of a previous indictment and c i ted  the inconvenience of producing 

it because it was upsta i rs  i n  her of f ice  for  "safekeeping." ( R .  

1070-1071). That prompted the following chastisement from the 

court : 

The Court: I don ' t  care i f  i t ' s  i n  the 
National Archives, get  it t o  him and give it 
t o  him r igh t  now. 

M r .  Gilliam also requested t o  know which witnesses the 

prosecutor would be ca l l ing  a t  the penalty phase, t o  which the  



prosecutor responded by rec i t ing  her witness l i s t .  M r .  Gilliam 

said t h a t  he wanted a  mimeograph copy and " i f  they cannot come 

prepared, then something i s  wrong here." ( R .  1071). The Court 

agreed : 

The Court: I agree with you M r .  Gilliam. 
They should have had a l l  t h a t  s tu f f  down here 
and ready t o  go. 

( R .  1071). 

Both M r .  Gilliam and h i s  standby counsel advised the court 

of the r ea l  prejudice caused by the prosecutor 's  surpr ise  

introduction of the  Texas convicition. M r .  Gilliam explained t o  

the  court t h a t  h i s  understanding of the law was t h a t  i f  a  

defendant does not take the stand, the Sta te  cannot bring up 

pr ior  convictions ( R .  1073), thus exhibiting h i s  lack of 

understanding of a penalty phase proceeding i n  a  cap i ta l  case. 

The court explained t o  him t h a t  i n  the penalty phase, the S ta te  

does have such a  r igh t .  ( R .  1073 ) . 
Standby counsel, on behalf of M r .  Gilliam, objected and 

moved t o  s t r i k e  the S t a t e ' s  Exhibit on the ground t h a t  neither 

M r .  Gilliam nor counsel saw the  document pr ior  t o  the  noon recess 

( R .  1080), and therefore the S ta te  provided improper notice for  

the Court t o  take judic ia l  notice. Under Rule 90.956 of the  

Evidence Code, timely writ ten notice of in tent ion t o  use a  

summary i s  required, and t h a t  summary should be made avai lable  

for  examination by the pa r t i e s  a t  a  reasonable time and place. 

Standby counsel a l so  objected t o  the indictment on the  ground 



t h a t  t h e  a l l e g e d  p r i o r  c o n v i c t i o n  is  o v e r  t e n  y e a r s  o l d .  ( R .  

1080)  . 
The c o u r t  d e n i e d  d e f e n s e  mot ions  and  a c c e p t e d  t h e  

c o n v i c t i o n s  n o t i n g  t h a t  t h e r e  w a s  no p r e j u d i c e  t o  M r .  G i l l i a m  b y  

n o t  r e c e i v i n g  t h e  document ea r l i e r  b e c a u s e  it s h o u l d  come t o  him 

as  no s u r p r i s e  s i n c e  t h e  c o u r t  found t h a t  h e  w a s  the i n d i v i d u a l  

s o  c o n v i c t e d  and t h e r e f o r e  h e  had  knowledge a b o u t  t h e  p r i o r  

c o n v i c t i o n .  ( R .  1 0 8 4 ) .  

The cummulat ive e f f e c t  o f  t h e s e  e r r o r s  c o n s t i t u t e s  

r e v e r s i b l e  e r r o r  i n  t h a t  M r .  G i l l i a m  d i d  n o t  r e c e i v e  a f a i r  t r i a l  

o r  s e n t e n c i n g  h e a r i n g .  I n  Chambers v .  Mississippi, 410 U.S. 284 

( 1 9 7 2 ) .  

I n  Chambers v .  M i s s i s s i p p i ,  410 U.S. 284 ( 1 9 7 2 ) ,  t h e  U n i t e d  

S t a t e s  Supreme C o u r t  e x p r e s s l y  acknowledged t h a t  w h i l e  a n  

i s o l a t e d  e r r o r  commit ted b y  a t r i a l  c o u r t  may n o t  r e n d e r  t h e  

t r i a l  o f  a c r i m i n a l  d e f e n d a n t  f u n d a m e n t a l l y  u n f a i r ,  t h e  

c u m u l a t i v e  e f fec t  o f  ~ n u l t i p l e  e r r o r s  may g i v e  rise t o  s u c h  a 

c l a i m .  - I d .  a t  291. I n  Chambers, t h e  a c c u s e d  a s s e r t e d  "... t h a t  

h e  w a s  d e n i e d  ' fundamenta l  f a i r n e s s  g u a r a n t e e d  b y  t h e  F o u r t e e n t h  

Amendment' as a r e s u l t  o f  s e v e r a l  e v i d e n t i a r y  r u l i n g s . "  - I d .  a t  

290, n .  3 .  H i s  c l a i m ,  t h e  s u b s t a n c e  o f  which t h e  c o u r t  a c c e p t e d  

i n  i t s  o p i n i o n  r e s t e d  upon ". . . t h e  c u m u l a t i v e  e f f e c t  o f  t h o s e  

r u l i n g s  i n  f r u s t r a t i n g  h i s  e f f o r t s  t o  d e v e l o p  a n  e x c u l p a t o r y  

d e f e n s e .  " I d .  - - See ,  - a l s o ,  Washington v .  Texas,  388 U.S. 1 4  

( 1 9 6 7 ) .  



A s  i n  Chambers, c e r t a i n  c r i t i c a l  e v i d e n t i a r y  r u l i n g s  b y  the 

t r i a l  c o u r t  i n  combina t ion  s e r v e d  t o  deny a p p e l l a n t ' s  r i g h t  t o  a 

f u n d a m e n t a l l y  f a i r  t r i a l .  H i s  c o n v i c t i o n  and s e n t e n c e  must  

t h e r e f o r e  be r e v e r s e d .  



THE COURT ABUSED ITS DISCRETION IN ARBITRARILY 
REQUIRING AN ADVISORY JURY SENTENCING 
RECOMMENDATION, OVER MR. GILLIAM'S OBJECTION. 

An individual who has been convicted of a capital offense 

and faces sentencing has a right to waive the jury recommendation 

proceeding under $921.141(2), -- Fla. Stat. Palmes v. State, 397 

So.2d 648 (~la. 1981), certiorari denied 454 U.S. 882, 102 S.Ct. 

369, 70 L.Ed.2d 195. While the right to have a sentencing jury 

render its opinion on the appropriateness of imposition of the 

death penalty is an essential right of a defendant, such right 

may be waived, provided the waiver is voluntary and 

intelligent. Lamadline v. State, 303 So.2d 17  l la. 1974). 

In State v. Carr, 336 So.2d 359 (Fla. 1976), this court held 

that upon a finding of a voluntary and intelligent waiver, the 

trial court may in his or her discretion either require an 

advisory jury recommendation or proceed to sentence the defendant 

without such recommendation. Id. at 359. 

Here Mr. Gilliam clearly stated that he did not want an 

advisory sentencing proceeding to occur and he did not want to be 

present, or participate, if it did proceed. Without bothering to 

make any inquiry whether Mr. Gilliam's waiver was voluntary and 

intelligent, or whether Mr. Gilliam was competent to make such a 

waiver, the court rejected his waiver. 

The sole reason the trial judge proceeded with the advisory 

sentencing hearing was that the court misunderstood the law. The 



a p p e l l a t e  p r o s e c u t o r  i n c o r r e c t l y  a d v i s e d  t h e  c o u r t  t h a t  

M r .  G i l l i a m  d i d  n o t  have  t h e  r i g h t  t o  waive  t h e  a d v i s o r y  

recommendation. Lamadline v .  S t a t e ,  303 So.2d 1 7  ( F l a .  1 9 7 4 ) .  

The t r i a l  c o u r t  abused  h i s  d i s c r e t i o n  i n  r e q u i r i n g  a n  

a d v i s o r y  s e n t e n c i n g  h e a r i n g .  I n  l i g h t  o f  t h e  un ique  

c i r c u i n s t a n c e s  h e r e ,  and e s p e c i a l l y  c o n s i d e r i n g  t h a t  M r .  G i l l i a m  

w a s  r e q u i r e d  t o  a p p e a r  p r o  - se and w i t h o u t  p r i o r  knowledge o f  t h e  

e x h i b i t s  o r  w i t n e s s e s  t o  b e  p r e s e n t .  



THE COURT ABUSED ITS DISCRETION I N  FAILING TO 
ORDER A PRESENTENCE INVESTIGATION REPORT PRIOR 
TO SENTENCING BURLEY GILLIAM TO D I E  I N  THE 
ELECTRIC CHAIR. 

The d e c i s i o n  as t o  whe the r  t o  o r d e r  a p r e s e n t e n c e  

i n v e s t i g a t i o n  r e p o r t  ( " P . S . I . " ) ,  l i e s  w i t h i n  t h e  sound d i s c r e t i o n  

o f  t h e  t r i a l  judge .  Har ich  v .  S t a t e ,  437 So.2d 1082  l la. 1 9 8 3 ) ,  

cer t .  den.  U.S. , 104 S.Ct .  1329,  79 L.Ed.2d 324 ( 1 9 8 4 ) ;  

S t a t e  v .  Purwin,  405 So.2d 970  l la. 1 9 8 1 ) ;  Thompson v. S t a t e ,  

389 So.2d 197  l la. 1 9 8 0 ) .  F a i l u r e  t o  o r d e r  s u c h  a r e p o r t ,  even 

i n  a c a p i t a l  case, does  n o t  c o n s t i t u t e  r e v e r s i b l e  e r r o r  per - se. 

Rose v.  S t a t e ,  461 So.2d 84,  87  l la. 1 9 8 4 ) .  

However, under  t h e  unique  combina t ion  of c i r c u m s t a n c e s  i n  

t h i s  case, it w a s  incumbant upon t h e  c o u r t  t o  o r d e r  a p r e s e n t e n c e  

i n v e s t i g a t i o n  r e p o r t .  This case d i f f e r s  s u b s t a n t i a l l y  from 

P r o f f i t t  v .  Wainwright ,  685 F.2d 1227 ( 1 1 t h  C i r .  1982)  where t h e  

l a w  a t  t h e  t i m e  o f  P r o f f i t t ' s  t r i a l  d i d  n o t  a l l o w  s u c h  r e p o r t s  t o  

be o r d e r e d  i n  c a p i t a l  c a s e s .  

H e r e  t h e  d e c i s i o n  t o  o r d e r  a PSI w a s  a u t h o r i z e d  and w i t h i n  

t h e  sole d i s c r e t i o n  o f  t h e  t r i a l  judge.  I t  w a s  clear t h a t  

M r .  G i l l i a m  w a s  u n a b l e  t o  a d e q u a t e l y  p r e p a r e  or  p r e s e n t  

m i t i g a t i n g  f a c t o r s  a t  h i s  s e n t e n c i n g  h e a r i n g .  

M r .  G i l l i a m  had r e q u e s t e d  t h a t  no a d v i s o r y  s e n t e n c i n g  

h e a r i n g  be h e l d .  ( R .  1 0 6 5 ) .  The c o u r t  d i d  n o t  conduc t  any 

i n q u i r y  as t o  whether  M r .  G i l l i a m  v o l u n t a r i l y  and compe ten t ly  



waived his right to counsel. Mr. Gilliam was forced to represent 

himself pro - se at a hearing that he had the right to waive. 

Therefore, the court should have ordered a PSI which would 

at least have provided some insight into Mr. Gilliam's family, 

background, medical and mental health, and allowed the judge to 

know Mr. Gilliam as an individual. The PSI also would have 

revealed the circumstances and history of Mr. Gilliam's epilepsy 

and medication problems. Woodson v. North Carolina, 428 U.S. 

280, 96 S.Ct. 2978, 49 L.Ed.2d 944 (1976). 

The Eighth Amendment does not tolerate the degree of 

possibility of error present in this penalty phase hearing. 

Perhaps the most firmly settled and closely enforced Eighth 

Amendment mandate applicable to capital sentencing is that the 

process for determining the appropriate punishment be 

individualized. 

Based upon all of the unique circumstances here, the court 

should have ordered a presentence investigation report before 

sentencing Mr. Gilliam to die in the electric chair. 



CONCLUSION 

Based upon t h e  foregoing arguments and c i t a t i o n s  o f  law, 

a p p e l l a n t ,  Burley Gi l l i am,  J r . ,  r e s p e c t f u l l y  r e q u e s t s  t h i s  Court 

t o  r e v e r s e  h i s  conv ic t ion  and remand f o r  a  new t r i a l ,  o r ,  a t  a  

minimum, t o  r e v e r s e  h i s  sen tence  o f  dea th  and remand f o r  new 

sen tenc ing .  
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